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OFRCE  OF  PERSONNEL 
MANAGEMENT 

5CFRPart850 
RIN  3206-AM45 

Electronic  Retirement  Processing 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Final  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  adopting  its 
proposed  regulations  applicable  to 
dectronic  benefits  processing  under  the 
Civil  Service  Retirement  System  (CSRS), 
the  Federal  Employees’  Retirement 
System  (FERS),  the  Federal  Employees’ 
Group  Life  Insurance  (FEGLI),  the 
Federal  Employees  Health  Benefits 
(FEHB),  and  the  Retired  Federal 
Employee  Health  Benefits  (RFEHB) 
Programs.  These  amendments  are  also 
being  adopted  to  provide  OPM  with  the 
flexibility  to  implement  further 
improvements  in  automated  retirement 
processing,  recordkeeping,  and 
electronic  submission  of  forms  and 
retirement  applications  as  OPM’s 
technological  initiatives  reach 
completion. 

OATES:  Effective  November  18,  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roxann  Johnson  or  Kristine  Prentice, 
(202)  606-0299. 

SUPPLEMENTARY  INFORMATION:  On  March 
5,  2013,  OPM  published  (at  78  FR 
14233)  proposed  regulations  to  amend 
part  850  of  title  5,  Code  of  federal 
Regulations,  by  updating  regulations 
previously  published  (at  72  FR  73573). 
Pursuant  to  the  President’s  January  18, 
2011,  Executive  Order  13563 — 
Improving  Regulation  and  Regulatory 
Review,  76  FR  3821  (Jemuary  21,  2011), 
the  Office  of  Personnel  Management 
(OPM)  undertook  a  review  of  part  850 
of  title  5,  Code  of  Federal  Regulations, 
to  streamline  and  revise  this  part  so  that 


it  better  serves  OPM’s  ongoing 
modernization  of  the  processing  of 
benefits  under  the  CSRS,  FERS,  FEGLI, 
FEHB,  and  the  RFEHB  Pro^ams.  OPM 
is  adopting  these  amendments  to  part 
850  to  ensure  the  rule  reflects  the 
electronic  recordkeeping  and  automated 
retirement  processing  improvements 
being  deployed  by  OPM,  agencies,  and 
Shared  Service  Centers  under  OPM’s 
Human  Resources  Line  of  Business. 

OPM  received  no  comments  on  the 
proposed  regulations.  Accordingly,  we 
are  now  adopting  the  proposed 
regulations  as  final  without  change. 

Executive  Order  13563  arid  Executive 
Order  12866 

The  Office  of  Management  and  Budget 
has  reviewed  this  rule  in  accordance 
with  E.O.  13563  and  E.O.  12866. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  Will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  the  purpose  of  this  regulation  is 
to  assist  in  facilitating  OPM’s  ongoing 
modernization  of  the  processing  of 
benefits  under  CSRS,  FERS,  FEGLI, 
FEHB,  and  RFEHB. 

List  of  Subjects  in  5  CFR  Part  850 

Administrative  practice  and 
procedure.  Air  traffic  controllers. 
Alimony,  Claims,  Disability  benefits. 
Firefighters,  Government  employees. 
Income  taxes.  Intergovernmental 
relations.  Law  enforcement  officers. 
Pensions,  Reporting  and  recordkeeping 
requirements.  Retirement. 

Office  of  Personnel  Management. 

Katherine  Archuleta, 

Director. 

Accordingly,  OPM  is  amending  5  CFR 
part  850  as  follows: 

PART  850— ELECTRONIC 
RETIREMENT  PROCESSING 

■  1.  The  authority  citation  for  part  850 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  8347;  5  U.S.C.  8461;  5 
U.S.C.  8716;  5  U.S.C.  8913;  sec.  9  of  Pub.  L. 
86-724,  74  Stat.  849,  851-52  (September  8, 
1960)  as  amended  by  sec.  102  of 
Reorganization  Plan  No.  2  of  1978,  92  Stat. 
3781,  3783  (February  23, 1978). 

■  2.  The  heading  for  part  850  is  revised 
to  read  as  set  forth  above. 

■  3.  Revise  850.101  to  read  as  follows: 


§  850.101  Purpose  and  scope. 

(a)  The  purpose  of  this  part  is  to 
enable  changes  to  OPM’s  retirement  and 
insurance  processing  systems  to 
improve  the  quality  and  timeliness  of 
services  to  employees  and  annuitants 
covered  by  CSRS  and  FERS  by  using 
contemporary,  automated  business 
processes  and  supporting  accessible 
technologies.  By  utilizing  these 
automated  processes,  OPM  will  employ 
more  efficient  and  effective  business 
systems  to  respond  to  increased 
customer  demand  for  higher  levels  of 
customer  service  and  online  self-service 
tools. 

(b)  The  provisions  of  this  part 
authorize  exceptions  from  regulatory, 
provisions  that  would  otherwise  apply 
to  CSRS  and  FERS  annuities  and  FEGLI,. 
FEHB,  and  RFEHB  benefits  processed  by 
or  at  the  direction  of  OPM.  Those 
regulatory  provisions  that  would 
otherwise  apply  were  established  for  a 
hardcopy  based  retirement  and 
insurance  benefits  processing  system 
that  may  eventually  be  phased  out  but 
which  will  continue  to  operate 
concurrently  with  OPM’s  modfernization 
efforts.  During  the  phased  transition  to 
electronic  retirement  and  insurance 
processing,  certain  regulations  that  were 
not  designed  with  information 
technology  needs  in  mind,  and  which 
are  incompatible  with  electronic 
business  processes,  must  be  set  aside 
with  respect  to  electronic  retirement 
and  insurance  processing.  The 
regulations  set  forth  in  this  part  metke 
the  transition  to  electronic  processing 
possible. 

(c)  The  provisions  of  this  part  do  not 
affect  retirement  and  insurance 
eligibility  and  annuity  computation 
provisions.  The  provisions  for  capturing 
retirement  and  insurance  data  in  an 
electronic  format,  however,  may 
support,  in  some  instances,  more 
precise  calculations  of  annuity  and 
insurance  benefits  than  were  possible 
using  hardcopy  records. 

■  4.  Revise  850.103  to  read  as  follows: 

§850.103  Definitions. 

In  this  part — 

Agency  means  an  Executive  agency  as 
defined  in  section  105  of  title  5,  United 
States  Code;  a  legislative  branch  agency: 
a  judicial  branch  agency;  the  U.S.  Postal 
Service;  the  Postal  Regulatory 
Commission;  and  the  District  of 
Columbia  government. 
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Biometrics  means  the  technology  that 
converts  a  unique  characteristic  of  an 
individual  into  a  digital  form,  which  is 
then  interpreted  by  a  computer  and 
compared  with  a  digital  exemplar  copy 
of  the  characteristic  stored  in  the 
computer.  Among  the  unique 
characteristics  of  an  individual  that  can 
be  converted  into  a  digital  form  are 
voice  patterns,  fingerprints,  and  the 
blood  vessel  patterns  present  on  the 
retina  of  one  or  both  eyes. 

Cryptographic  control  method  means 
an  approach  to  authenticating  identity 
or  the  authenticity  of  an  electronic 
document  through  the  use  of  a  cipher 
(i.e.,  a  pair  of  algorithms)  which 
performs  encryption  and  decryption. 

CSRS  means  the  Civil  Service 
Retirement  System  established  under 
subchapter  III  of  chapter  83  of  title  5, 
United  States  Code. 

Digital  signature  means  an  electronic 
signature  generated  by  means  of  an 
algorithm  that  ensures  that  the  identity 
of  the  signatory  and  the  integrity  of  the 
data  can  be  verified.  A  value,  referred  to 
as  the  “private  key,”  is  generated  to 
produce  the  signature  and  another 
value,  known  as  the  “public  key,” 
which  is  linked  to  but  is  not  the  same 
as  the  private  key,  is  used  to  verify  the 
signature. 

Digitized  signature  means  a  graphical 
image  of  a  handwritten  signature 
usually  created  using  a  special 
computer  input  device  (such  as  a  digital 
pen  and  pad),  which  contains  unique 
biometric  data  associated  with  the 
creation  of  each  stroke  of  the  signature 
(such  as  duration  of  stroke  or  pen 
pressure).  A  digitized  signature  can  be 
verified  by  a  compeuison  with  the 
characteristics  and  biometric  data  of  a 
known  or  exemplar  signature  image. 

Director  means  the  Director  of  the 
Office  of  Personnel  Management. 

Electronic  communication  means  any 
information  conveyed  through 
electronic  means  and  includes 
electronic  forms,  applications,  elections, 
and  requests  submitted  by  email  or  any 
other  electronic  message. 

Electronic  Document  Management 
System  (EDMS)  means  the  electronic 
system  of  images  of  hardcopy  individual 
retirement  records  (SF  2806  and  SF 
3100)  and  other  retirement-related 
documents. 

Electronic  Individual  Retirement 
Record  (eIRR)  means  a  web-based 
database  that  contains  certified 
electronic  closeout  and  fully  paid  post- 
56  military  service  deposit  Individual 
Retirement  Records  (IRRs),  also  known 
as  Standard  Form  (SF)  2806  and  SF 
3100.  The  eIRR  is  stor^  in  the 
Electronic  Individual  Retirement  Record 
records  storage  database  (formerly 


•known  as  the  Individual  Retirement 
Record  Closeout  Data  Capture  or  ICDC 
records  storage  database): 

Electronic  Official  Personnel  Record 
Folder  (eOPF)  means  an  electronic 
version  of  the  hardcopy  Official 
Personnel  Folder  (OPF),  providing  Web- 
enabled  access  for  federal  employees 
and  HR  staff  to  view  eOPF  documents. 

Electronic  Retirement  Record  (ERR) 
means  the  certified  electronic  retirement 
record  submitted  to  OPM  as  a  retirement 
data  feed  in  accordance  with  the  Guide 
to  Retirement  Data  Reporting.  The  ERR 
is  submitted  to  OPM  whenever  an 
Agency  would  otherwise  submit  a 
hardcopy  IRR  to  OPM. 

Employee  means  an  individual,  other 
than  a  Member  of  Congress,  who  is 
covered  by  CSRS  or  FERS. 

Enterprise  Human  Resources 
Integration  (EHRI)  Data  System  means 
the  comprehensive  electronic  retirement 
record-keeping  system  that  supports 
OPM’s  retirement  processing  across  the 
Federal  Government. 

FEGLI  means  the  Federal  Employees’ 
Group  Life  Insurance  Program 
established  under  chapter  87  of  title  5, 
United  States  Code. 

FEHB  means  the  Federal  Employees 
Health  Benefits  Program  established 
under  chapter  89  of  title  5,  United  States 
Code. 

FERS  means  the  Federal  Employees’ 
Retirement  System  established  under 
chapter  84  of  title  5,  United  States  Code. 

Member  means  a  Member  of  Congress 
as  defined  by  section  2106  of  title  5, 
United  States  Code,  who  is  covered  by 
CSRS  or  FERS. 

Non-cryptographic  method  is  an 
approach  to  authenticating  identity  that 
relies  solely  on  an  identification  and 
authentication  mechanism  that  must  be 
linked  to  a  specific  software  platform  for 
each  application. 

Personal  identification  number  (PIN) 
or  password  means  a  non-cryptographic 
method  of  authenticating  the  identity  of 
a  user  of  an  electronic  application, 
involving  the  use  of  an  identifier  known 
only  to  the  user  and  to  the  electronic 
system,  which  checks  the  identifier 
against  data  in  a  database  to 
authenticate  the  user’s  identity. 

Public/private  key  (asymmetric) 
cryptography  is  a  method  of  creating  a 
unique  mark,  known  as  a  digital 
signature,  on  an  electronic  document  or 
file.  This  method  involves  the  use  of 
two  computer-generated, 

•  mathematically-linked  keys:  A  private 
signing  key  that  is  kept  private  and  a 
public  validation  key  that  is  available  to 
the  public. 

Retirement  Data  Repository  means  a 
secure  centralized  data  warehouse  that 
stores  electronic  retirement  data  of 


employees  covered  under  the  Givil 
Service  Retirement  System  or  the 
Federal  Employees  Retirement  System 
compiled  from  multiple  sources 
including  agencies  and  Shared  Service 
Centers. 

RFEHB  means  the  Retired  Federal 
Employees  Health  Benefits  Program 
established  under  Public  Law  86-724, 

74  Stat.  849,  851-52  (September  8, 

1960),  as  amended. 

Shared  Service  Centers  means 
processing  centers  delivering  a  broad 
array  of  administrative  services  to 
multiple  agencies. 

Shared  symmetric  key  cryptography 
means  a  method  of  authentication  in 
which  a  single  key  is  used  to  sign  and 
verify  an  electronic  document.  The 
single  key  (also  known  as  a  “private 
key”)  is  Imown  only  by  the  user  and  the 
recipient  or  recipients  of  the  electronic 
document. 

Smart  card  means  a  plastic  card, 
typically  the  size  of  a  credit  card, 
containing  an  embedded  integrated 
circuit  or  “chip”  that  can  generate, 
store,  or  process  data.  A  smart  card  can 
be  used  to  facilitate  various 
authentication  technologies  that  may  be 
embedded  on  the  same  card. 

■  5.  Amend  §  850.106  by  revising 
paragraph  (a)(4)  to  read  as  follows: 

§  850.1 06  Electronic  signatures. 

(a)  *  *  * 

(4)(i)  In  general,  any  regulatory 
requirement  under  CSRS,  FERS,  FEGLI, 
FEHB  or  RFEHB  that  a  signature  be 
notarized,  certified,  or  otherwise 
witnessed,  by  a  notary  public  or  other 
official  authorized  to  administer  oaths 
may  be  satisfied  by  the  electronic 
signature  of  the  person  authorized  to 
perform  those  acts  when  such  electronic 
signature  is  attached  to  or  logically 
associated  with  all  other  information 
and  records  required  to  be  included  by 
the  applicable  regulation. 

(ii)  Except  as  provided  in  paragraph 
(a)(4)(iii)  of  this  section,  a  person 
signing  a  consent  or  election  for  the 
purpose  of  electronic  notarization  under 
paragraph  (a)(4)(i)  of  this,  section  must 
be  in  the  physical  presence  of  the  notary 
public  or  an  official  authorized  to  . 
administer  oaths. 

(iii)  The  Director  may  provide  in 
directives  issued  under  §  850.104  that 
alternative  procedures  utilized  by  a 
notary  public  or  other  official 
authorized  to  administer  oaths  (such  as 
audio-video  conference  technology)  will 
be  deemed  to  satisfy  the  physical 
presence  requirement  for  a  notarized, 
certified,  or  witnessed  election  or 
consent,  but  only  if  those  procedures 
with  respect  to  the  electronic  system 
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provide  the  same  safeguards  as  are 
provided  by  physical  presence. 

*  .  *  *  *  * 

■  6.  Revise  §  850.201  to  read  as  follows: 

§  850.201  Applications  for  benefits. 

(a)  Hardcopy  applications  and  related 
submissions  that  are  otherwise  required 
to  be  made  to  an  individual’s  employing 
agency  (other  than  by  statute)  may 
instead  be  submitted  electronically  in 
such  form  as  the  Director  prescribes 
under  §  850.104. 

(b)  Data  provided  under  subpart  C  of 
this  part  are  the  basis  for  adjudicating 
claims  for  GSRS  and  FERS  retirement 
benefits,  and  will  support  the 
administration  of  FEGLI,  FEHB  and 
RFEHB  coverage  for  annuitants,  under 
this  part. 

§850.202  [Amended] 

■  7.  Amend  §  850.202  by  removing  the 
paragraph  parenthetical  designation 
“(a)”  ^md  by  removing  paragraph  (b). 

■  8.  Revise  §  850.203  to  read  as  follows: 

§850.203  Other  elections. 

Any  other  election  may  be  effected  in 
such  form  as  the  Director  prescribes 
under  §850.104.  Such  elections  include 
but  are  not  limited  to  elections  of 
coverage  under  GSRS,  FERS,  FEGLI, 
FEHB,  or  RFEHB  by  individuals  entitled 
to  elect  such  coverage:  applications  for 
^rvice  credit  and  applications  to  make 
deposit;  and  elections  regarding  the 
withholding  of  State  income  tax  from 
annuity  payments. 

■  9.  Revise  §  850.301  to  read  as  follows: 

§  850.301  Electronic  records;  other 
acceptable  records. 

(a)  Acceptable  electronic  records  for 
retirement  and  insurance  processing  by 
OPM  include — 

(1)  Electronic  employe^data, 
including  an  eIRR  or  an  ERR,  submitted 
by  an  agency,  agency  payroll  office,  or 
Shared  Service  Genter,  or  other  entity 
and  stored  within  the  EHRI  Retirement 
Data  Repository,  the  eIRR  records 
storage  database,  or  other  OPM 
database. 

(2)  Electronic  Official  Personnel 
Folder  (eOPF)  data;  and 

(3)  Documents,  including  hardcopy 
versions  of  the  Individual  Retirement 
Record  (SF  2806  or  SF  3100),  or  data  or 
images  obtained  from  such  documents, 
including  images  stored  in  EDMS,  that 
are  converted  to  an  electronic  or  digital 
form  by  means  of  image  scanning  or 

'  other  forms  of  electronic  or  digital 
conversion. 

(b)  Documents  that  are  not  converted 
to  an  electronic  or  digital  form  will 
continue  to  be  acceptable  records  for 


processing  by  the  retirement  and- 
insurance  processing  system. 

■  10.  Revise  §  850.401  to  read  as 
follows: 

§  850.401  Electronic  notice  of  coverage 
determination. 

An  agency  or  other  entity  that  submits 
electronic  employee  records  directly  or 
through  a  Shared  Service  Genter  must 
include  in  the  notice  of  law  enforcement 
officer,  firefighter,  or  nuclear  materials 
retirement  coverage,  required  by 
§§  831.811(a),  831.911(a),  842.808(a),  or 
842.910(a)  of  this  chapter,  the  position 
description  number,  or  other  unique 
alphanumeric  identifier,  in  the  notice 
for  the  position  for  which  law 
enforcement  officer,  firefighter,  or 
nuclear  materials  courier  retirement 
coverage  has  been  approved.  Agencies 
or  other  entities  must  submit  position 
descriptions  to  OPM  in  a  PDF  document 
to  combox  address:  combox@opm.gov. 

[FR  Doc.  2013-27534  Filed  11-15-13;  8:45  am} 

BILUNQ  CODE  6325-38-P 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  27 

[AMS-CN-1 3-0043] 

RIN  0581-A033 

i 

Cotton  Futures  Classification:  Optional 
Classification  Procedure 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Agricultural  Marketing 
Service  (AMS)  is  amending  regulations 
to  allow  for  the  addition  of  an  optional 
cotton  futures  classification  procedure — 
identified  and  known  as  “registration” 
by  the  U.S.  cotton  industry  and  the 
Intercontinental  Exchange  (IGE).  In 
response  to  requests  from  the  U.S. 
cotton  industry  and  IGE,  AMS  will  offer 
a  futures  classification  option  whereby 
cotton  bales  may  be  certificated  for  the 
purpose  of  an  exchange’s  cotton  futures 
contract  using  Smith-Doxey  data  to 
verify  that  submitted  bales  meet  more 
restrictive  quality  requirements  and  age 
parameters  established  by  that 
exchange.  AMS  anticipates  that  the 
futures  classification  option  ..will  be 
available  in  time  for  the  implementation 
of  IGE’s  Gotton  Resolution  No.  2,  which 
is  scheduled  to  commence  with  the 
March  2014  contract  month. 

DATES:  Effective  Date:  November  19, 
2013. 


FOR  FURTHER  INFORMATION  CONTACT: 

Darryl  Earnest,  Deputy  Administrator, 
Gotton  &  Tobacco  Program,  AMS, 

USDA,  3275  Appling  Road,  Room  11, 
Memphis,  TN  38133.  Telephone  (901) 
384-3060,  facsimile  (901)  384-3021,  or 
email  darryl.eamest@ams.usda.gov. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866;  and,  therefore  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Givil  Justice 
Reform.  It  is  not  intended  to  have 
retroactive  effect.  There  are  no 
administrative  procedures  that  must  be 
exhausted  prior  to  any  judicial 
challenge  to  the  provisions  of  this  rule. 

Regulatory  Flexibility  Act  and 
Paperwork  Reduction  Act 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA)  (5 
U.S.G.  601-612),  AMS  has  considered 
the  economic  impact  of  this  action  on 
small  entities  and  has  determined  that 
its  implementation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  businesses. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
businesses  subject  to  such  actions  so 
that  small  businesses  will  not  be 
disproportionately  burdened.  There  are 
approximately  60  cotton  merchant^ 
organiTiations  of  various  sizes  active  in 
trading  U.S.  cotton.  Gotton  merchants 
voluntarily  use  the  AMS  cotton  futures 
classification  services  under  the  Gotton 
Futures  Act  (Act)  (7  U.S.G.  15b).  Many 
of  these  cotton  merchants  are  small  . 
businesses  under  the  criteria  established 
by  the  Small  Business  Administration 
(13  GFR  §  121.201).  Establishing  the 
registration  option  for  cotton  futures 
classification  will  not  significantly 
affect  small  businesses  as  defined  in  the 
RFA  because: 

(1)  The  established  user  fee  for  cotton 
futures  classification  services  is  $3.50 
per  bale  (7  GFR  §  27.80).  Users  choosing 
the  registration  option  would  incur  no 
additional  chames; 

(2)  The  estabnshed  cotton  futures 
classification  fee  represents  a  very  small 
portion  of  the  cost  per-unit  currently 
home  by  those  entities  utilizing  the 
service; 

(3)  The  average  price  paid  to 
producers  for  cotton  from  the  2012  crop 
was  73.22  cents  per  pound,  making  a 
500  pound  bale  of  cotton  worth  an 
average  of  $366.10.  The  current  user  fee 


68984  Federal  Register/ Vol.  78,  No.  222 /Monday,  November  18,  2013 /Rules  and  Regulations 


for  futures  classification  services.  $3.50 
per  bale,  is  less  than  one  percent  of  the 
average  value  of  a  bale  of  cotton; 

(4)  The  fee  for  this  service  will  not 
affect  competition  in  the  marketplace; 

(5)  The  nitures  classification  option  is  • 
expected  to  streamline  marketing  and 
create  logistical  efficiencies  for  all 
entities  utilizing  this  option;  and 

(6)  The  use  of  futures  classification 
services  is  voluntary.  For  fiscal  year 
2013,  there  were  913,179  cotton  futures 
samples  (approximately  5.4  percent  of 
the  16,942,409  Smith-Doxey 
classifications)  voluntarily  submitted  for 
the  futiu^s  classification  service. 

In  compliance  with  OMB  regulations 
(5  CFR  p^  1320),  which  implement  the 
Paperwork  Reduction  Act  (PRA)  (44 
U.S.C.  3501),  the  information  collection 
requirements  associated  with  this  rule 
have  been  previously  approved  by  OMB 
and  were  assigned  OMB  control  number 
0581-^0008,  Cotton  Classing,  Testing. 

And  Standards. 

Background 

The  Act  requires  USDA-verified 
quality  measurements  for  each  bale  to 
be  included  in  futures  contracts  for  the 
purpose  of  verifying  that  each  bale 
meets  the  minimum  quality 
requirements  for  cotton  futures  trading. 
Furthermore,  the  Act  authorizes  the 
charging  of  user  fees  required  to  recover 
the  cost  associated  with  providing 
futures  quality  verification  services. 

USDA  was  first  directed  to  provide 
cotton  classification  services  to 
producers  of  cotton  under  the  Smith- 
Doxey  Act  of  April  13, 1937  (Pub.  L.  75- 
28).  Tlierefore.  the  original  classification 
of  a  cotton  bale’s  sample  and  quality 
data  which  results  from  this 
classification  is  commonly  referred  to  as 
the  Smith-Doxey  classification  or  Smith- 
Doxey  data.  While  cotton  classification 
is  not  mandatory,  practically  every 
cotton  bale  grown  in  the  United  States 
today  is  classed  by  AMS  under  the 
authority  of  the  Ck)tton  Statistics  and 
Estimates  Act  (7  U.S.C.  471-476)  and 
the  U.S.  Cotton  Standards  Act  (7  U.S.C. 
51-65)  and  under  regulations  found  in 
7  CFR  part  28 — Cotton  Classing,  Testing, 
and  Standards.  The  U.S.  cotton  industry 
uses  Smith-Doxey  data  to  assign  quality- 
adjusted  market  valpes  to  U.S.  cotton 
and  market  U.S.  cotton  both 
domestically  and  internationally.  Smith- 
Doxey  data  is  commonly  used  by  the 
cotton  merchant  community  to  indicate 
which  bales  may  be  tenderable  against 
a  cotton  futures  contract. 

Conventional  procedures  employed 
for  verifying  quality  measurements  for 
bales  to  be  included  in  futures  contracts 
consists  of  two  futures  classifications:  1) 
initial  futures  classification  and  2)  final 


futures-classification.  AMS,  Cotton  and 
Tobacco  Program  revised  these 
procedures  to  incorporate  Smith-Doxey 
data  into  the  cotton  futures 
classification  process  in  March  2012  (77 
FR  5379).  When  verified  by  a  futures 
classification,  Smith-Doxey  data  serves 
as  an  initial  futures  classification  with 
the  verifying  futures  classification 
serving  as  a  final  futures  classification. 
The  use  of  Smith-Doxey  data 
significantly  reduced  the  number  of 
futures  classifications  required  for  many 
of  the  bales  that  were  submitted  for 
certification. 

The  successful  incorporation  of 
Smith-Doxey  data  into  the  futures 
classification  procedures  prompted  the 
U.S.  cotton  industry  and  ICE  to  request 
that  the  AMS,  Cotton  and  Tobacco 
Program  use  Smith-Doxey  data  to  certify 
that  bales  submitted  for  quality 
verification  meet  more  restrictive 
quality  requirements  and  age  paraipeters 
set  by  ICE  for  use  in  a  cotton  ^tures 
contract.  The  U.S.  cotton  industry  and 
ICE  refer  to  this  optional  procedure  as 
the  “registration  option”. 

The  established  user  fee  for  cotton 
futures  classification  services  is  $3.50 
per  bale  (7  CFR  27.80).  Custojners 
choosing  this  cotton  futures 
classification  option  will  incur  this 
charge.  In  the  event  that  AMS 
determines  that  a  bale  submitted  under 
this  option  fails  to  meet  quality  or  age 
parameters  set  by  the  exchange 
inspection  agency,  the  owner  of  the  bale 
will  be  notified  of  the  bale’s  failure. 

AMS,  Cotton  and  Tobacco  Program  is 
amending  regulations  in  7  CFR  part  27 
to  allow  for  the  use  of  original  Smith- 
Doxey  data  to  certify  that  bales 
submitted  for  qualify  verification  meet 
quality  and  age  parameters  set  by  the 
applicable  exchange  inspection  agency. 
Accordingly,  the  definition  of 
“Classification”  in  §  27.2,  paragraph  (n) 
is  amended  to  allow  the  registration 
option  for  the  futures  classification 
services.  Also  in  §  27.2,  the  term 
“Smith-Doxey  data”  is  defined  in  new 
paragraphs  (p). 

Summary  of  Comments 

A  proposed  rule  was  published  in  the 
Federal  Register  on  September  9,  2013, 
with  a  comment  period  of  September  9, 
2013  through  October  9,  2013  (78  FR 
54970).  AMS  received  two  comments: 
one  from  a  national  trade  organization 
representing  cotton  merchant  firms  that 
handle  over^SO  percent  of  the  U.S. 
cotton  sold  in  domestic  and  foreign 
markets;  and  one  from  an  American 
commodities  exchange  that  operates 
regulated  exchanges  and  clearing  houses 
for  energy,  agricultural,  credit,  currency, 
emissions,  and  equity  index  products. 


Both  comments  expressed  support  for 
all  provisions  outlined  in  the  proposed 
rule  and  the  future  classification 
services  provided  by  the  AMS  Cotton 
and  Tobacco  Program.  Comments  may 
be  viewed  at  www.reguIations.gov. 

The  U.S.  cotton  industry  and  ICE 
requested  that  AMS,  Cotton  and 
Tobacco  Program  make  this  option 
available  in  December  2013  to  coincide 
with  the  implementation  of  ICE’s  Cotton 
Resolution  No.  2,  which  is  scheduled  to 
commence  with  the  March  2014 
contract  month.  Accordingly,  pursuant 
to  5  U.S.C.  553,  it  is  found  and 
determined  that  good  cause  exists  for 
not  postponing  the  effective  date  of  this 
rule  until  30  days  after  publication  in 
the  Federal  Register. 

List  of  Subjects  in  7  CFR  Part  27 

Commodity  futures,  Cotton. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  27  is  amended  to 
read  as  follows: 

PART  27— [AMENDED] 

■  1.  The  authority  citation  for  7  CFR 
part  27  is  revised  to  read  as  follows; 

Authority:  7  U.S.C.  15b,  7  U.S.C.  473b,  7 
U.S.C.  1622(g). 

■  2.  In  §  27.2,  paragraph  (n)  is  revised 

and  new  paragraph  (p)  is  added  to  read 
as  follows:  * 

§27.2  Terms  defined. 
***** 

(n)  Classification.  The  classification  of 
any  cotton  shall  be  determined  by  the 
quality  of  a  sample  in  accordance  with 
the  Universal  Cotton  Standards  (the 
official  cotton  standards  of  the  United 
States)  for  cotton  property 
measurements  of  American  Upland 
cotton.  High  Volume  Instruments  will 
determine  all  cotton  property 
measurements  except  extraneous  matter. 
Cotton  classers  authorized  by  the  Cotton 
.  and  Tobacco  Program  will  determine 
the  presence  of  extraneous  matter. 
Original  Smith-Doxey  data  may  serve  as 
certification  that  bales  submitted  for 
quality  verification  meet  quality  and  age 
parameters  set  by  an  applicable 
exchange  inspection  agency  as  a  futures 
classification  option. 
***** 

(p)  Smith-Doxey  data.  Data  reflecting 
the  original  classification  of  a  cotton’ 
bale  provided  lo  producers  of  cotton 
under  the  Smith-Doxey  Act  of  April  13, 
1937  (Pub.  L.  75-28). 
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Dated:  November  5,  2013. 

Rex  A.  Barnes, 

Associate  Administrator,  Agricultural 
Marketing  Service. 

[FR  Doc.  2013-27533  Filed  11-15-13;  8:45  and 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  25 

[Docket  No.  FAA-201 3-0958;  Special 
Conditions  No.  25-503-SC] 

Special  Conditions:  Boeing  Modei  777- 
200,  -300,  and  -300ER  Series 
Airi^anes;  Aircraft  Electronic  System 
Security  Protection  From  Unauthorized 
Internal  Access 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  special  conditions. 

SUMMARY:  These  special  conditions  are 
issued  for  the  Boeing  Model  777-200, 
-300,  and  -300ER  series  airplanes. 

These  airplanes,  as  modified  by  the 
Boeing  Company,  will  have  novel  or 
unusual  design  features  associated  with 
the  architecture  and  connectivity  of  the 
passenger  service  computer  network 
systems  to  the  airplane  critical  systems 
and  data  netwnrks.  This  onboard 
network  system  will  be  composed  of  a 
network  file  server,  a  network  extension 
device,  and  additional  interfaces 
configured  by  customer  option.  The 
applicable  airworthiness  regulations  do 
not  contain  adequate  or  appropriate 
safety  standards  for  this  design  feature. 
These  special  conditions  contain  the 
additional  safety  standards  that  the 
Administrator  considers  necessary  to 
establish  a  level  of  safety  equivalent  to 
that  established  by  the  existing 
airworthiness  stcmdards. 

DATES:  Effective  Date:  The  effective  date 
of  these  special  conditions  is  November 
18,  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 

Varun  Khanna,  FAA,  Airplane  and 
Flight  Crew  Interface  Branch,  ANM- 
111,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service,  1601  Lind 
Avenue  SW.,  Renton,  Washington 
98057-3356;  telephone  425-227M298; 
facsimile  425-227-1149. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  21,  2012,  The  Boeing 
Company  applied  for  a  change  to  Type 
Certificate  No.  TOOOOlSE  Rev.  30  dated 
June  6,  2012  for  installation  of  an 
onboard  network  system,  associated  line 


replaceable  units  (LRUs)  and  additional 
software  functionality  in  the  Boeing 
Model  777-200,  -300,  and  -300ER 
Series  Airplanes.  The  Boeing  Model 
777-200  airplanes  are  long-range,  wide- 
body,  twin-engine  jet  airplanes  with  a 
maximum  capacity  of  440  passengers. 

The  Boeing  Model  777-300  and  777- 
300ER  series  airplanes  have  a  maximum 
capacity  of  550  passengers.  The  Model 
777-200,  -300,  and  -300ER  series 
airplanes  have  fly-by-wire  controls, 
software-configurable  avionics,  and 
fiber-optic  avionics  networks. 

The  proposed  architecture  is  novel  or 
unusual  for  commercial  transport 
airplanes  by  enabling  connection  to 
previously  isolated  data  networks 
connected  to  systems  that  perform 
functions  required  for  the  safe  operation 
of  the  airplane.  This  proposed  data 
network  and  design  integration  may 
result  in  security  vulnerabilities  from 
intentional  or  unintentional  co^ption 
of  data  and  systems  critical  to  the  safety 
and  maintenance  of  the  airplane.  The 
existing  regulations  and  guidance 
material  did  not  anticipate  this  type  of 
system  architecture  or  electronic  access 
to  aircraft  systems.  Furthermore, 
regulations  and  current  system  safety 
assessment  policy  and  techniques  do 
not  address  potential  ^curity 
vulnerabilities,  which  could  be  caused 
by  unauthorized  access  to  aircraft  data 
buses  and  servers. 

Type  Certification  Basis 

Under  Title  14,  Code  of  Federal 
Regulations  (14  CFR)  21.17,  The  Boeirig 
Company  must  show  that  the  Model 
777-200,  -300,* and  -300ER  series 
airplanes  meet  the  applicable  provisions 
of  14  CFR  part  25,  as  amended  by 
Amendments  25-1  through  25-128. 

If  the  Administrator  finds  that  the 
applicable  ail  worthiness  regulations 
(i.e.,  14  CFR  part  25)  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  Boeing  Model  777-200,  -300, 
and  -300ER  series  airplanes  because  of 
a  novel  or  unusual  design  feature, 
special  conditions  are  prescribed  under 
§21.16. 

Special  conditions  are  initially  • 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  type  certificate 
for  that  model  be  amended  later  to 
include  any  other  model  that 
incorporates  the  same  novel  or  unusual 
design  feature,  the  proposed  special 
conditions  would  also  apply  to  the  other 
model  under  §  21.101. 

In  addition  to  the  applicable 
airworthiness  regulations  and  proposed 
special  conditions,  the  Boeing  Model 
ZZ7-200,  -300,  and  -300ER  series 
airplanes  must  comply  with  the  fuel 
vent  and  exhaust  emission  requirements 


of  14  CFR  part  34  and  the  noise 
certification  requirements  of  14  CFR 
part  36  and  the  FAA  must  issue  a 
finding  of  regulatory  adequacy  under 
§  611  of  Public  Law  92-574,  the  “Noise 
Control  Act  of  1972.” 

The  FAA  issues  special  conditions,  as 
defined  in  14  CFR  11.19,  under  §  11.38, 
and  they  become  part  of  the  type- 
certification  basis  under  §  21.17(a)(2). 

Novel  or  Unusual  Design  Features 
The  Boeing  Model  777-200,  -300, 
-300ER  series  airplanes  will  incorporate 
the  following  novel  or  unusual  design 
features:  An  onboard  computer  network 
system,  and  a  network  extension  device. 
The  network  extension  device  will 
improve  domain  separation  between  the 
airplane  information  services  domain 
and  the  aircraft  control  domain.  The 
proposed  architecture  and  network 
configuration  may  be  used  for,  or 
interfaced  with,  a  diverse  set  of 
functions,  including; 

1.  Flight-safety  related  control  and 
navigation  systems, 

2.  Operator  business  and 
administrative  support  (operator 
information  services), 

3.  Passenger  information  systems, 
and, 

4.  Access  by  systems  internal  to  the 
airplane. 

Discussion 

« 

The  integrated  network  configurations 
in  the  Boeing  Model  777-200,  -300,  and 
-300ER  series  airplanes  may  enable 
increased  connectivity  with  external 
network  sources  and  will  have  more 
interconnected  networks  and  systems, 
such  as  passenger  entertainment  and 
information  services  than  previous 
airplane  models.  This  may  enable  the 
exploitation  of  network  security 
vulnerabilities  and  increased  risks 
potentially  resulting  in  unsafe 
conditions  for  the  airplanes  and 
occupants.  This  potential  exploitation  of 
security  vulnerabilities  may  result  in 
intentional  or  unintentional  destruction, 
disruption,  degradation,  or  exploitation 
of  data  and  systems  critical  to  the  safety 
and  maintenance  of  the  airplane.  The 
existing  regulations  and  gurdmice 
material  did  not  anticipate  these  types 
of  system  architectures.  Furthermore,  14 
CFR  regulations  and  current  system 
safety  assessment  policy  and  techniques 
do  not  address  potential  security 
vulnerabilities  which  could  be  exploited 
by  unauthorized  access  to  airplane 
networks  and  servers.  Therefore,  these 
special  conditions  are  being  issued  to 
ensure  that  the  security  (i.e., 
confidentiality,  integrity,  and 
availability)  of  airplane  systems  is  not 
compromised  by  unauthorized  wired  or 
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wireless  electronic  connections  between 
the  airplane  information  services 
domain,  aircraft  control  domain,  and  the 
passenger  entertainment  services. 

For  the  reasons  discussed  above,  these 
special  conditions  contain  the 
additional  safety  standards  that  the 
Administrator  considers  necessary  to 
establish  a  level  of  safety  equivalent  to 
that  established  by  the  existing 
airworthiness  standards. 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  the  Boeing 
Model  777-200,  -300,  -300ER  series 
airplanes.  Should  The  Boeing  Company 
apply  at  a  later  date  for  a  change  to  the 
type  certificate  to  include  another 
model  on  the  same  type  certificate 
incorporating  the  same  novel  or  unusual 
design  feature,  the  special  conditions 
would  apply  to  that  model  as  well. 

Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  features  on  Boeing 
Model  777-200,  -300,  -300ER  series 
airplanes.  It  is  not  a  rule  of  general 
applicability. 

The  substance  of  these  special 
conditions  has  been  subjected  to  the 
notice  and  comment  period  in  several 
prior  instances  and  has  been  derived 
without  substantive  change  from  those 
previously  issued.  It  is  unlikely  that 
prior  public  comment  would  result  in  a 
significant  change  from  the  substance 
contained  herein.  Therefore,  the  FAA 
has  determined  that  prior  public  notice 
and  comment  are  imnecessary,  and  good 
cause  exists  for  adopting  these  special 
conditions  upon  publication  in  the 
Federal  Register. 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701, 
44702,  44704. 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the  t)rpe 
certification  basis  for  Boeing  Model 
777-200,  -300,  -300ER  series  airplanes 
modified  by  The  Boeing  Company. 

1.  The  applicant  must  ensure  that  the 
design  provides  isolation  from,  or  * 
airplane  electronic  system  security 
protection  against,  access  by 
unauthorized  sources  internal  to  the 
airplane.  The  design  must  prevent 
inadvertent  and  malicious  changes  to, 
and  all  adverse  impacts  upon,  airplane 


equipment,  systems,  networks,  or  other 
assets  required  for  safe  flight  and 
operations. 

2.  The  applicant  must  establish 
appropriate  procedures  to  enable  the 
operator  to  ensure  that  continued 
airworthiness  of  the  aircraft  is 
maintained,  including  all  post  STC 
modifications  that  may  have  an  impact 
on  the  approved  electronic  system 
security  safeguards. 

JeCfrey  E.  Duven, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  2013-27343  Filed  11-15-13;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  25 

[Docket  No.  FAA-201 3-0959;  Special 
Conditions  No.  25-504] 

Special  Conditions:  Boeing  Model  777- 
200,  -300,  and  -300ER  Series 
Airplanes;  Aircraft  Electronic  System 
Security  Protection  From  Unauthorized 
External  Access 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  special  conditions. 

SUMMARY:  These  special  conditions  are 
issued  for  the  Boeing  Model  777-200, 
-300,  and  -300ER  series  airplanes. 

These  airplanes,  as  modified  by  The 
Boeing  Company,  will  have  novel  or 
unusual  design  features  associated  with 
the  architecture  and  connectivity 
capabilities  of  the  airplane’s  onboard 
network  computer  systems,  which  may 
allow  access  to  or  by  external  computer 
systems  and  networks.  This  onboard 
network  system  will  be  composed  of  a 
network  file  server,  a  network  extension 
device,  and  additional  interfaces 
configured  by  customer  option. 
Connectivity  to,  or  access  by,  external 
systems  and  networks  may  result  in 
sepurity  vulnerabilities  to  the  airplane’s 
onboard  network  system.  The  applicable 
airworthiness  regulations  do  not  contain 
adequate  or  appropriate  safety  standards 
for  this  design  feature.  These  special 
conditions  contain  the  additional  safety 
standards  that  the  Administrator 
considers  necessary  to  establish  a  level 
of  safety  equivalent  to  that  established 
by  the  existing  airworthiness  standards. 
DATES:  Effective  Date:  The  effective  date 
of  these  special  conditions  is  November 
18,  2013. 

FOR  FURTHER  INFORMATK>N  CONTACT: 

Vanin  Khanna,  FAA,  Airplane  and 


Flight  Crew  Interface  Branch,  ANM- 
111,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service,  1601  Lind 
Avenue  SW.,  Renton,  Washington 
98057-3356;  telephone  425-227-1298; 
facsimile  425-227-1149. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  21,  2012,  The  Boeing 
Company  applied  for  a  change  to  Type 
Certificate  No.  TOOOOlSE  Rev.  30  dated 
June  6,  2012  for  installation  of  an 
onboard  network  system,  associated  line 
replaceable  units  (LRUs)  and  additional 
software  functionality  in  the  Boeing 
Model  777-200,  -300,  and  -300ER 
Series  Airplanes.  The  Boeing  Model 
777-200  airplanes  are  long-range,  wide- 
body,  twin-engine  jet  airplanes  with  a 
maximum  capacity  of  440  passengers. 
The  Boeing  Model  777-300  and  777- 
300ER  series  airplanes  have  a  maximum 
capacity  of  550  passengers.  The  Model 
777-200,  -300,  and  -300ER  series 
airplanes  have  fly-by-wire  controls, 
software-configurable  avionics,  and 
fiber-optic  avionics  networks. 

The  proposed  architecture  is  novel  or 
unusual  for  commercial  transport 
airplanes  by  enabling  connection  to 
previously  isolated  data  networks 
connected  to  systems  that  perform 
functions  required  for  the  safe  operation 
of  the  airplane.  This  proposed  data 
network  and  design  integration  may 
result  in  security  vulnerabilities  from 
intentional  or  unintentional  corruption 
of  data  and  systems  critical  to  the  safety 
and  maintenance  of  the  airplane.  The 
existing  regulations  and  guidance 
material  did  not  anticipate  this  type  of 
system  architecture  or  electronic  access 
to  aircraft  systems.  Furthermore, 
regulations  and  current  system  safety 
assessment  policy  and  techniques  do 
not  address  potential  security 
vulnerabilities,  which  could  be  .caused 
by  unauthorized  access  to  aircraft  data 
buses  and  servers. 

Type  Certification  Basis 

Under  Title  14,  Code  of  Federal 
Regulations  (14  CFR)  21.17,  The  Boeing 
Company  must  show  that  the  Boeing 
Model  777-200,  -300,  and  -300ER 
series  airplanes  meet  the  applicable 
provisions  of  14  CFR  part  25,  as 
amended  by  Amendments  25-1  through 
25-128. 

•  If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  14  CFR  part  25)  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  Boeing  Model  777-200,  -300, 
and  -300ER  series  airplanes  because  of 
a  novel  or  unusual  design  feature, 
special  conditions  are  prescribed  under 
§21.16. 
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Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  type  certificate 
for  that  model  be  amended  later  to 
include  any  other  model  that 
incorporates  the  same  novel  or  unusual 
design  feature,  the  proposed  special 
conditions  would  also  apply  to  the  other 
model  under  §  21.101. 

In  addition  to  the  applicable 
airworthiness  regulations  and  proposed 
special  conditions,  the  Boeing  Model 
777-200,  -300,  and  -300ER  series 
airplanes  must  comply  with  the  fuel 
vent  and  exhaust  emission  requirements 
of  14  CFR  part  34  and  the  noise 
certification  requirements  of  14  CFR 
part  36  and  the  FAA  must  issue  a 
finding  of  regulatory  adequacy  under 
§611  of  Public  Law  92-574,  the  “Noise 
Control  Act  of  1972.’’ 

The  FAA  issues  special  conditions,  as 
defined  in  14  CFR  11.19,  under  §  11.38, 
and  they  become  part  of  the  type- 
certification  basis  under  §  21.17(a)(2). 

Novel  or  Unusual  Design  Features 

The  Boeing  Model  777-200,  -300, 

,  -300ER  series  airplanes  will  incorporate 
the  following  novel  or  unusual  design 
features:  An  onboard  computer  network 
system,  and  a  network  extension  device. 
The  network  extension  device  will 
improve  domain  separation  between  the 
airplane  information  services  domain 
and  the  aircraft  control  domain.  The 
proposed  architecture  and  network 
configuration  may  be  used  for,  or 
interfaced  with,  a  diverse  set  of 
functions,  including: 

1.  Flight  Safety  rmated  control  and 
information  systems. 

2.  Operator  business  and 
administrative  support  (operator 
information  domain); 

3.  Passenger  information  and 
entertainment  systems  (passenger 
entertainment  domain),  and; 

4.  The  capability  to  allow  access  to  or 
by  external  sources. 

Discussion 

The  architecture  and  network 
configuration  in  the  Boeing  Model  777- 
200,  -300,  and  -300ER  series  airplanes 
may  enable  increased  connectivity  to,  or 
access  by,  external  airplane  sources, 
airline  operations,  and  maintenance 
systems  to  the  aircraft  control  functions 
and  airline  information  services.  The 
aircraft  control  functions  and  airline 
information  services  perform  functions 
required  for  the  safe  operation  and 
maintenance  of  the  airplane.  Previously 
these  domains  had  very  limited 
connectivity  with  external  sources.  The 
architecture  and  network  configuration 
may  allow  the  exploitation  of  network 
security  vulnerabilities  resulting  in 


intentional  or  unintentional  destruction, 
disruption,  degradation,  or  exploitation 
of  data,  systems,  and  networks  critical 
to  the  safety  and  maintenance  of  the 
airplane.  The  existing  regulations  and 
guidance  material  did  not  anticipate 
these  types  of  airplane  system 
architectures.  Furthermore,  14  CFR 
regulations  and  current  system  safety 
assessment  policy  and  techniques  do 
not  address  potential  security 
vulnerabilities,  which  could  be 
exploited  by  unauthorized  access  to 
airplane  systems,  data  buses,  and 
servers.  Therefore,  these  special 
conditions  are  issued  to  ensure  that  the 
security  (i.e.,  confidentiality,  integrity, 
and  availability)  of  airplane  systems  is 
not  compromised  by  unauthorized 
wired  or  wireless  electronic 
connections. 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  the  Boeing 
Model  777-200,  -300,  -300ER  series 
airplanes.  Should  The  Boeing  Company 
apply  at  a  later  date  for  a  change  to  the 
type  certificate  to  include  another 
model  on  the  same  type  certificate 
incorporating  the  same  novel  or  unusual 
design  feature,  the  special  conditions 
would  apply  to  that  model  as  well. 

Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  features  on  Boeing 
Model  777-200,  -300,  -300ER  series 
airplanes.  It  is  not  a  rule  of  general 
applicability  and  affects  only  the 
applicant  who  applied  to  the  FAA  for 
approval  of  these  features  on  the 
airplane. 

The  substance  of  these  special 
conditions  has  been  subjected  to  the 
notice  and  comment  period  in  several 
prior  instances  and  has  been  derived 
without  substantive  change  from  those 
previously  issued.  It  is  unlikely  that 
prior  public  comment  would  result  in  a 
significant  change  from  the  substance 
contained  herein.  Therefore,  the  FAA 
has  determined  that  prior  public  notice 
and  comment  are  unnecessary,  and  good 
cause  exists,  for  adopting  these  special 
conditions  upon  publication  in  the 
Federal  Register. 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

"  Authority:  49  U.S.C.  106(g),  40113,  44701, 
44702, 44704. 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 


Administrator,  the  following  special 
conditions  are  issued  as  part  of  the  type 
certification  basis  for  Boeing  Model 
777-200,  -300,  -300ER  series  airplanes 
modified  by  The  Boeing  Company. 

1.  The  applicant  must  ensure  airplane 
electronic  system  security  protection 
from  access  by  unauthorized  sources 
external  to  the  airplane,  including  those 
possibly  caused  by  maintenance 
activity. 

2.  The  applicant  must  ensure  that 
electronic  system  security  threats  are 
identified  and  assessed,  and  that 
effective  electronic  system  security 
protection  strategies  are  implemented  to 
protect  the  airplane  from  all  adverse 
impacts  on  safety,  functionality,  and 
continued  airworthiness. 

3.  The  applicant  must  establish 
appropriate  procedures  to  enable  the 
operator  to  ensure  that  continued 
airworthiness  of  the  aircraft  is 
maintained,  including  all  post  Type 
Certification  modifications  that  may 
have  an  impact  on  the  approved 
electronic  system  security  safeguards. 

JefBrey  E.  Duven,  , 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  2013-27342  Filed  11-15-13;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 
16  CFR  Part  254 

Guides  for  Private  Vocational  and 
Distance  Education  Schools 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Final  rule;  revisions  to  Guides. 

SUMMARY:  The  Federal  Trade 
Commission  (“FTC”  or  “Commission”) 
has  completed  its  regulatory  review  of 
the  Guides  for  Private  Vocational  and 
Distance  Education  Schools 
(“Vocational  School  Guides”  or 
“Guides”)  as  part  of  its  systematic 
review  of  all  current  FTC  rules  and 
guides  and  issues  its  revisions. 

DATES:  This  action  is  effective  as  of 
November  18,  2013. 

ADDRESSES:  Requests  for  copies  of  this 
rule  should  be  sent  to  the  Public 
Reference  Branch,  Room  130,  Federal 
Trade  Commission,  600  Pennsylvania 
Avenue  NW.,  Washington,  DC  20580. 
The  notice  is  also  available  on  the 
Commission’s  Web  site,  http:// 
www.ftc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Maria  Del  Monaco,  Attorney,  East 
Central  Region,  Federal  Trade 
Commission,  (216)  263-3405^  1111 
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Superior  Avenue,  Suite  200,  Cleveland, 
Ohio  44114. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

The  Commission  reviews  all 
Commission  rules  and  guides 
periodically.  These  reviews  seek 
information  about  the  costs  and  benefits 
of  the  Commission’s  rules  and  guides  as 
well  as  their  regulatory  and  economic 
impact.  The  inforihation  obtained 
assists  the  Commission  in  identifying 
rules  and  guides  that  warrant 
modification  or  rescission.  These 
Guides,  like  other  industry  guides 
issued  by  the  Commission,  are 
“administrative  interpretations  of  laws 
administered  by  the  Commission  for  the 
guidance  of  the  public  in  conducting  its 
affairs  in  conformity  with  legal 
requirements.”  16  CFR  1.5.  Conduct 
inconsistent  with  the  Guides  may  result 
in  corrective  action  by  the  Commission 
under  applicable  statutory  provisions. 

n.  Background 

The  Commission  promulgated  the 
Guides  (then  titled  the  “Guides  for 
Private  Vocational  and  Home  Study 
Schools”)  in  May  1972,  and  they 
became  effective  on  August  14, 1972  (37 
FR  9665  (May  16, 1972)).  The 
Commission  amended  the  Guides 
effective  October  9, 1998.  These 
amendments  added  a  provision 
addressing  misrepresentations  related  to 
postgraduation  employment.  In  order  to 
streamline  the  Guides,  certain 
provisions  not  specific  to  vocational 
schools  and  a  section  suggesting 
affirmative  disclosures  were  deleted  (63 
FR  42570  (Aug.  10, 1998),  as  amended 
at  63  FR  72350  (Dec.  31, 1998)).' 

On  July  30,  2009,  the  Commission 
published  a  Federal  Register.  Notice 
(“FRN”)  seeking  comment  on  the 
Guides  as  part  of  the  Commission’s 
ongoing  periodic  review  of  its  rules  and 
guides  to  determine  their  current 
effectiveness  and  impact  (74  FR 
37973).2  Tlie  FRN  listed  eighteen 
questions,  with  additional  subparts.,  on 
which  comments  were  solicited. 
Generally,  the  FRN  sought  comments 
regarding  the  Guides’  benefits  to 
consumers  and  burdens  on  businesses. 
In  addition,  the.FRN’s  questions 
addressed  whether  modifications  are 


'  The  deleted  affirmative  disclosures  included  the 
school’s  make-up  work  policy,  costs  of  purchasing 
the  textbooks  and  equipment  needed  for  the 
courses,  a  description  of  the  school’s  physical 
facilities,  and  a  description  of  the  school’s 
placement  service. 

2  Previously,  a  Notice  of  Intent  to  Request  Public 
Comments  gave  notice  that  the  Commission  would 
initiate  a  review  of,  and  solicit  public  comments  on, 
the  Guides  duqng  2009  (74  FR  6129  (Feb.  5.  2009)). 


needed  to  increase  the  Guides’  benefits, 
reduce  their  costs,  or  address  changes' in 
relevant  technology,  economic 
conditions,  or  other  applicable  law. 

The  Guides  are  intended  to  advise 
proprietary  businesses  that  offer 
vocational  training  courses,  either  on 
the  school’s  premises  or  through 
distance  education,  how  to  avoid 
deceptive  practices  in  connection  with 
the  advertising,  promotion,  marketing, 
or  sale  of  their  courses  or  programs. 
Specifically,  the  Vocational  School 
Guides  address  misrepresentations  in 
the  description  of  a  school,  including 
misrepresentations  that  the  school  is 
affiliated  with  the  government  or  is  an 
emplo)mient  agency.  The  Guides  also 
address  misleading  representations 
related  to  the  accreditation  and  approval 
of  the  school,  the  transferability  of 
credit  received  at  the  school  to  other 
institutions,  and  the  use  of  testimonials 
and  endorsements.  The  Guides  caution 
schools  against  misrepresenting  the 
qualifications  of  teachers,  the  nature  of 
courses,  the  availability  of  employment 
after  graduation,  the  availability  of 
financial  assistance,  and  enrollment 
qualifications.  They  also  address  the  use 
of  deceptive  diplomas  or  certificates. 
Finally,  the  Guides  warn  against  using 
deceptive  sales  practices,  such  as 
placing  classified  ads  that  appear  to  be 
“help  wanted”  ads.  The  Guides  make 
clear  that  practices  inconsistent  with 
them  may  violate  section  5  of  the  FTC 
Act. 

m.  Regulatory  Review  Comments  and 
Responses 

The  Commission  received  eight 
comments  in  response  to  the  FRN.^ 

They  were  submitted  by  the  U.S. 
Department  of  Education  (“DOE”);  the 
National  Consumer  Law  Center 
(“NCLC”);  the  National  Association  for 
College  Admission  Counseling 
(“NACAC”);  the  American  Association, 
of  Collegiate  Registrars  and  Admissions 
Officers  (“AACRAO”):  the  Career 
College  Association  (now  known  as  the 
Association  of  Private  Sector  Colleges 
and  Universities,  hereinafter  “APSCU”); 
the  Council  of  Recognized  National 
Accrediting  Agencies  (“CRNAA”); 
Consumers  Union;  and  Professor  Cieorge 
Ckillin  of  the  University  of  Illinois, 
Urbana-Champaign,  who  is  a  board 
member  of  the  Council  for  Higher 
Education  Accreditation  (“CHEA”).'* 


^  All  comments  are  in  the  public  record  and 
available  for  inspection  at  the  Commission’s  Web 
site,  http://www.ftc.gov/os/comments/ 
vocationalschoolguides/. 

*  NCLC  is  a  nonprofit  organization  specializing  in 
issues  commonly  faced  by  low  income  consumers. 
NACAC  is  a  nonprofit  association  of  high  school 
counselors  and  college  admissions  officers,  and 


Seven  of  the  eight  comments  stated 
that  the  Guides  should  be  retained.® 
Commenters  described  the  Guides  as 
filling  a  critical  need,  providing  clear 
instruction  regarding  acceptable 
practices  in  the  vocational  schools 
sector.  The  comments  noted  the  many 
instances  of  fraud  in  the  industry  and 
urged  that  the  Guides  be  strengthened 
and  enforced  more  vigorously. 

APSCU,  the  sole  dissenter,  would 
retain  the  Guides  only  for  unaccredited 
and  unlicensed  vocational  schools.  It 
believes  the  Guides  are  unnecessary  and 
create  additional  burdens  for 
institutions  thaj  are  licensed  by  a  state 
or  accredited  by  a  DOE-recognized 
accrediting  agency.  The  Commission 
disagrees  with  this  statement  for  at  least 
three  reasons.  First,  APSCU  identified 
no  material  inconsistencies  between  the 
Guides  and  the  stemdards  of  any 
accrediting  agencies  or  state  licensing 
bodies  and  thus  failed  to  identify  how 
the  Guides  impose  additional  burdens. 
Second,  the  Guides  simply  identify 
deceptive  practices  that  are  unlawful 
under  the  FTC  Act  and,  therefore,  do 
not  impose  any  burden  beyond  that 
already  associated  with  complying  with 
section  5  of  the  FTC  Act.  Third, 
exempting  accredited  and  licensed 
vocational  schools  from  the  Guides 
could  be  read  as  implying  that 
circumstances  have  changed  since  the 
Guides  were  adopted,  when,  in  fact,  law 
enforcement  actions  targeting  deceptive 
practices  of  accredited  and  licensed 
vocational  schools  indicate  that  some  of 
these  entities  have  continued  to  engage 
in  such  practices.® 


AACRAO  is  a  nonprofit  association  of  higher  * 
education  admissions  and  registration 
professionals.  APSCU  is  a  membership  organization 
representing  for-profit  higher  education 
institutions.  CRNAA  is  an  alliance  of  six  accrediting 
bodies  which  are  recognized  by  the  Secretary  of 
DOE  as  reliable  authorities  on  the  quality  of 
education  and  training  offered  by  the  institutions 
they  accredit.  Consumers  Union  is  the  nonprofit 
publisher  of  Consumer  Reports,  and  CHEA  is  an 
organization  of  colleges  and  universities  that 
advocates  for  self-regulation  of  academic  quality 
through  accreditation. 

®  This  FRN  discusses  the  comments  received  by 
topic,  not  question  number,  because  most  of  the 
comments  responded  by  topic  rather  than  by 
question  number. 

®  E.g,  United  States  ex  reJ.  Washington  v.  Educ. 
Mgmt.  Corp.,  871  F.  Supp.2d  433  (W.D.  Pa.  2012); 
Settlement  in  United  States  ex  rel.  Goodstein  v 
Kaplan,  Inc.,  etal.,  E.D.  Pa.  Civ.  Action  No.  2:07 
cv  1491  (July  15,  2011),  available  at  http:// 
www.justice.gov/usao/pae/News/2011/Jul/chi_ 
settlementagreement.pdf,  and  News  Release,  $1.6 
Million  Settlement  Agreement  Announced  with  CHI 
Institute  For  Alleged  Failures  to  Comply  with 
Federal  Student  Financial  Aid  Requirements, 
available  at  http://www.justice.goy/usao/pae/News/ 
2011/Jul/chi_release.pdf  [jxily  22,  2011);  GAO,  For- 
Profit  Colleges:  Undercover  Testing  Finds  Colleges 
Encouraged  Fraud  and  Engaged  in  Deceptive  and 
Questionable  Marketing  Practices,  GAO-10-948T 
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Many  of  the  comments  urging 
retention  of  the  Guides  also  focused 
heavily  on  the  recruitment  practices  and 
representations  of  vocational  schools.  In 
response,  the  Commission  proposes  to 
modify  the  Guides  in  four  respects. 

These  changes  address  the  practices 
highlighted  in  the  comments,  and 
advise  against  use  of  particular  types  of 
misleading  representations. 

First,  DOE,  NCLC,  and  Consumers 
Union  urged  that  the  Guides  address 
with  greater  specificity 
misrepresentations,  frequently  used  in 
recruitment,  on  such  topics  as  salaries, 
job  placement,  and  completion  rates  and 
time  frames.  Accordingly,  the 
Commission  has  revised  the  scope  and 
application  section  of  the  Guides  in 
section  254.0(b)  to  reference  specifically 
the  recruitment  process.  The  revised 
Guides  also  address  misrepresentations 
about  completion  and  dropout  rates  and 
postgraduation  employment  prospects. 

Second,  DOE  suggested  that  the 
Guides  address  misleading  statements 
indicating  that  a  program  of  instruction 
would  render  a  student  eligible  to  tcike 
a  licensing  exam.  The  Commission 
believes  that  doing  so  is  warranted,  and 
has  modified  section  254.3  of  the 
Guides  to  address  instances  in  which 
institutions  misrepresent  that 
completion  of  a  program  will  qualify 
students  to 'take  a  licensing  exam. 

Third,  NCLC  and  Consumers  Union 
recommended  that  the  Guides  be 
modified  to  cover  representations 
relating  to  admissions  testing  and 
students’  suitability  for  particular 
courses.  In  this  regard,  the  Commission 
has  amended  section  254.5  of  the 
Guides  to  state  more  explicitly  that 
misrepresenting  a  student’s  score  on  an 
admission  test  is  a  deceptive  practice.  In 
addition,  the  revised  Guides  specify  in 
subsections  (c)  and  (d)  of  section  254.5 
that  it  is  a  deceptive  practice  to  provide 
inaccurate  information  regarding  the 
time  required  to  complete  a  course  or 
program  of  instruction  or  a  student’s 
likelihood  of  success  in  a  school  or 
program  of  instruction. 

Finally,  DOE  urged  that  the  Guides 
address  representations  regarding 
transfer  of  course  credit  from  another 
school,  assistance  provided  to  students 
facing  language  or  other  barriers  to 
learning,  the  source  of  funding  for 
student  loans,  and  security  policies  and 
crime  statistics.  In  response  to  these 
comments,  the  Commission  has 
amended  section  254.4(a)  of  the  Guides 
to  address  specific  misrepresentations 
relating  to  student  financial  assistance, 
assistance  overcoming  language  barriers 


(Aug.  4,  2010),  available  at  http://www.gao.gov/ 
products/GAOrlO-948T. 


or  learning  disabilities,  the  extent  to 
which  students  will  receive  credit  for 
courses  completed  at  other  institutions, 
security  policies,  and  crime  statistics. 

The  Commission  has  decided  not  to 
adopt  two  other  changes  to  the  Guides 
which  were  suggested  in  the  comments. 
First,  NCLC,  Consumers  Union,  and 
NACAC  opined  that  the  Guides  should 
define  “clearly  and  conspicuously.” 
Only  NACAC,  however,  provided  a 
reason  for  doing  so,  which  was  to 
increase  the  public’s  awareness  of  the 
Guides.  We  do  not  believe  that  adding 
a  definition  to  the  Guides  would 
significantly  advance  that  goal.  The 
Guides  have  included  the  words 
“clearly  and  conspicuously”  for  forty 
years  without  defining  the  term.  Many 
FTC  guides  and  rules  employ  this 
phrase  without  a  detailed  definition.^ 

As  in  other  contexts  where  we  have 
declined  to  adopt  a  definition,  the 
Commission  believes  it  is  unnecessary 
to  define  this  phrase  in  the  Guides 
because  the  concept  is  well  developed 
in  Commission  case  law  and  policy 
statements,  and  mandating  rigid  “clear 
and  conspicuous”  criteria  would 
undermine  the  flexibility  that  this 
standard  provides.® 

Finally,  DOE  recommended 
expanding  the  scope  of  the  Guides  to 
include  resident  primary  and  secondary 
schools  and  institutions  of  higher 
education  offering  at  least  a  two-year 
program  of  accredited  college  level 
studies  generally  acceptable  for  credit 
toward  a  bachelor’s  degree.  Presently 
the  Guides  exclude  such  schools  and 
institutions.®  The  Commission  declines 
to  expand  the  scope  of  the  Guides 
because  this  proposal  raises  issues  that 
are  not  addressed  by  the  record  before 
the  Commission.  For  example,  resident 
primary  and  secondary  schools  are 
unlike  institutions  of  higher  education 
in  memy  respects,  and  those  differences 
may  result  in  different  considerations 


’’  See,  e.g..  Guides  for  the  Jewelry,  Precious 
Metals,  and  Pewter  Industries,  16  CFR  23.7(b)(4); 
Telemarketing  Sales  Rule,  16  CFR  310.3(a)(1), 
310.3(a)(3)(iii),  310.4(b)(l)(v)(A)(i),  310.4(d), 
310.4(e),  &  310.6(b)(6);  Trade  Regulation  Rule  on 
Mail  or  Telephone  Order  Merchandise,  16  CFR 
435.2(a)(l)(i),  435.2(b)(1),  &  435.2(b)(2);  Business 
Opportunity  Rule,  16  CFR  437.1(e),  437.3(a)(5)(ii); 
but  see  Privacy  of  Consumer  Financial  Information, 
16  CFR  313.3(b)  (defining  clear  and  conspicuous); 
Trade  Regulation  Rule  Pursuant  to  the  Telephone 
Disclosure  and  Dispute  Resolution  Act  of  1992, 16 
CFR  308.3(d)(2)  (same). 

8  60  FR  43842,  43843-44  (1995)  (rejecting 
comments  that  “clear  and  conspicuous”  should  be 
defined  in  the  Telemarketing  Sales  Rule);  74  FR 
53124,  53130  n.55  (2009)  (the  Commission 
ft'equently  adopts  “clear  and  conspicuous”  standard 
for  disclosures  because  of  its  flexibility). 

8 16  CFR  254.0(a).  Independent  of  the  Guides, 
true  nonprofit  corporations  are  outside  the  scope  of 
the  FTC  Act.  15  U.S.C.  44.  See  California  Dental 
Ass’n  V.  FTC,  526  U.S.  756,  766  (1999). 


with  respect  to  the  guidance  provided 
by  the  Guides.  Because  the  record  does 
not  address  these  issues,  the 
Commission  has  decided  not  to  expand 
the  Guides.  However,  the  scope  of  the 
Guides  does  not  alter  the  scope  of 
section  5  of  the  FTC  Act,  and  resident 
primary  and  secondary  schools  and 
institutions  of  higher  education  within 
the  scope  of  the  Act  are  covered  by  its 
proscription  of  deceptive  and  unfair 
conduct.  Consequently,  the  Commission 
may  use  its  enforcement  authority  to 
remedy  deceptive  acts  and  practices  by 
such  schools,  including  deceptive 
conduct  described  in  the  Guides.^® 

rV.  Conclusion 

For  the  reasons  described  above,  the 
Commission  has  determined  to  retain 
the  Guides,  with  the  revisions  indicated 
below. 

List  of  Subjects  in  16  CFR  Part  254 
Advertising,  Trade  practices. 

Text  of  Amendments 

For  the  reasons  set  forth  in  the 
preamble,  the  Federal  Trade 
Commission  amends  16  CFR  Part  254  as 
follows: 

PART  254— GUIDES  FOR  PRIVATE 
VOCATIONAL  AND  DISTANCE 
EDUCATION  SCHOOLS 

■  1.  The  auttiority  citation  for  part  254 
continues  to  read  as  follows: 

Authority:  38  Stat.  717,  as  amended;  15 
U.S.C.  41-58. 

■  2.  Amend  §  254.0  by  revising 
paragraph  (b)  to  read  as  follows: 

§  254.0  Scope  and  application. 
***** 

(b)  These  Guides  represent 
administrative  interpretations  of  laws 
administered  by  the  Federal  Trade 
.  Commission  for  the  guidance  of  the 
public  in  conducting  its  affairs  in 
conformity  with  legal  requirements. 
These  Guides  specifically  address  the  . 
application  of  section  5  of  the  FTC  Act 


'“The  Commission  notes  that  there  have  been 
reports  of  problematic  practices  by  a  range  of  for- 
profit  colleges.  See,  e.g.,  S.  Comm,  on  Health. 
Education,  Labor  and  Pensions,  112th  Cong.,  For 
Profit  Higher  Education:  The  Failure  to  Safeguard 
the  Federal  Investment  and  Ensure  Student  Success 
(Comm.  Print  2012),  available  at  http://  . 
www.gpo.gov/fdsys/pkg/CPRT-112SPRT74931/pdf/ 
CPRT-112SPRT74931.pdf  Although  the  Guides 
specifically  address  only  for-profit  institutions  that 
provide  vocational  and  distance  education,  as 
described  in  section  254.0,  the  Commission  believes 
that  the  Guides  can  also  provide  useful  guidance  to 
any  for-profit  colleges  that  engage  in  similar 
practices.  As  noted  above,  the  Commission  has 
authority  to  bring  law  enforcement  actions  to  curb 
deceptive  or  unfair  practices  in  this  area  regardless 
of  whether  an  institution  that  is  covered  by  section 
5  of  the  FTC  Act  also  falls  within  section  254.0. 
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(15  U.S.C.  45)  to  the  advertising, 
promotion,  marketing,  and  sale  of,  and 
the  recruitment  of  students  for,  courses 
or  programs  of  instruction  offered  by 
private  vocational  or  distance  education 
schools.  The  Guides  provide  the  basis 
for  volimtary  compliance  with  the  law 
by  memBers  of  the  industry.  Practices 
inconsistent  with  these  Guides  may 
result  in  corrective  action  by  the 
Commission  under  section  5  of  the  FTC 
Act  if,  after  investigation,  the 
Commission  has  reason  to  believe  that 
the  practices  fall  within  the  scope  of 
conduct  declared  unlawful  by  the 
statute. 

■  3.  Revise  §  254.1  to  read  as  follows: 

.§254.1  Definitions. 

(a)  Accredited.  A  school  or  program  of 
instruction  that  has  been  evaluated  and 
found  to  meet  established  criteria  by  an 
accrediting  agency  or  association 
recognized  for  such  purposes  by  the 
U.S.  Department  of  Education. 

(b)  Approved.  A  school  or  program  of 
instruction  that  has  been  recognized  by 
a  State  or  Federal  agency  as  meeting 
educational  standards  or  other  related 
qualifications  as  prescribed  by  that 
agency  for  the  school  or  program  of 
instruction  to  which  the  term  is  applied. 
The  term  is  not  and  should  not  be  used 
interchangeably  with  “Accredited.”  The 
term  “Approved”  is  not  justified  by  the 
mere  grant  of  a  corporate  chdtter  to 
operate  or  license  to  do  business  as  a 
school  and  should  not  be  used  unless 
the  represented  “approval”  has  been 
affirmatively  required  or  authorized  by 
State  or  Federal  law. 

(c)  Industry  Member.  Industry 
Members  are  the  persons,  firms, 
corporations,  or  organizations  covered 
by  these  Guides,  as  explained  in 

§  254.0(a). 

■  4.  Revise  §  254.2  to  read  as  follows: 

§  254.2  Deceptive  trade  or  business 
names. 

(a)  It  is  deceptive  for  an  Industry 
Member  to  misrepresent,  directly  or 
indirectly,  expressly  or  by  implication, 
the  nature  of  the  school,  its 
Accreditation,  programs  of  instruction, 
methods  of  teaching,  or  any  other 
material  fact  through  the  use  of  any 
trade  or  business  name,  label,  insignia, 
or  designation,  or  in  any  other  manner. 

(b)  It  is  deceptive  for  an  Industry 
Member  to  deceptively  conceal  in  any 
way  the  fact  that  it  is  a  school  or  to 
misrepresent,  directly  or  indirectly, 
expressly  or  by  implication,  through  the 
use  of  a  trade  or  business  name  or  in 
any  other  manner  that: 

(l)It  is  a  part  of  or  connected  with  a 
branch,  bureau,  or  agency  of  the  U.S. 
Government,  including,  hut  not  limited 


to,  the  U.S.  Department  of  Education,  or 
of  any  State,  or  civil  service 
commission:  or 

(2)  It  is  an  employment  agency  or  an 
employment  agent  or  authorized 
training  facility  for  any  industry  or 
business. 

■  5.  Revise  §  254.3  to  read  as  follows: 

§  254.3  Misrepresentation  of  extent  or 
nature  of  Accreditation  or  Approvai. 

(a)  It  is  deceptive  for  an  Industry 
Member  to  misrepresent,  directly  or 
•indirectly,  expressly  or  by  implication, 
the  nature,  extent,  or  purpose  of  any 
Approval  by  a  State  or  Federal  agency 
or  Accreditation  by  an  accrediting 
agency  or  association.  For  example,  an 
Industry  Member  should  not: 

(1)  Represent,  without  qualification, 
that  its  school  is  Accredited  unless  all 
courses  and  programs  of  instruction 
have  been  Accredited  by  an  accrediting 
agency  recognized  by  the  U.S. 
Department  of  Education.  If  an 
Accredited  school  offers  courses  or 
programs  of  instruction  that  are  not 
Accredited,  all  advertisements  or 
promotional  materials  pertaining  to 
those  courses  or  programs,  and  making 
reference  to  the  Accreditation  of  the 
School,  should  clearly  and 
conspicuously  disclose  that  those 
particular  courses  or  programs  are  not 
Accredited. 

(2)  Represent  that  its  school  or 
program  of  instruction  is  Approved, 
unless  the  nature,  extent,  and  purpose 
of  that  Approval  are  disclosed. 

(3)  Misrepresent  the  extent  to  which 
a  student  successfully  completing  a 
course  or  program  of  instruction  will  be 
able  to  transfer  any  credits  the  student 
earns  to  any  other  postsecondary 
institution. 

(b)  It  is  deceptive  for  an  Industry 
Member  to  misrepresent,  directly  or 
indirectly,  expressly  or  by  implication, 
that  a  school  or  program  of  instruction 
has  been  Approved  by  a  particular 
industry,  or  that  successful  completion 
of  a  course  or  program  of  instruction 
qualifies  the  student  for  admission  to  a 
labor  union  or  similar  organization  or 
for  receiving  a  State  or  Federal  license 

.  to  perform  certain  functions. 

(c)  It  is  deceptive  for  an  Industry 
Member  to  misrepresent,  directly  or 
indirectly,  expressly  or  by  implication, 
that  its  courses  or  programs  of 
instruction  are  recommended  by 
vocational  counselors,  high  schools, 
colleges,  educational  organizations, 
employment  agencies,  or  members  of  a 
particular  industry,  or  that  it  has  been 
the  subject  of  unsolicited  testimonials  or 
endorsements  from  former  students.  It  is 
deceptive  for  an  Industry  Member  to  use 
testimonials  or  endorsements  that  do 


not  accurately  reflect  current  practices 
of  the  school  or  current  conditions  or 
employment  opportunities  in  the 
industry  or  occupation  for  which 
students  are  being  trained. 

Note  to  paragraph  (c):  Th^  Commission’s 
Guides  Concerning  Use  of  Endorsements  and 
Testimonials  in  Advertising  (part  255  of  this 
chapter)  provide  further  guidance  in  this 
area. 

(d)  It  is  deceptive  for  an  Industry 
Member  to  misrepresent,  directly  or 
indirectly,  expressly  or  by  implication, 
that  its  courses  or  programs  of 
instruction  fulfill  a  requirement  that 
must  be  completed  prior  to  taking  a 
licensing  examination. 

■  6.  Amend  §  254.4  by: 

■  a.  Revising  paragraphs  (a) 
introductory  text,  (a)(2),  and  (a)(4) 
through  (7). 

■  b.  Adding  paragraphs  (a)(8)  through 

(11). 

■  c.  Revising  paragraphs  (b)  through  (d). 

■  d.  Adding  paragrapn  (e). 

The  revisions  and  additions  read  as 
follows:. 

§  254.4  Misrepresentation  of  facilities, 
services,  qualifications  of  staff,  status,  and 
employment  prospects  for  students  after 
training. 

(а)  It  is  deceptive  for  an  Industry 
Member  to  misrepresent,  directly  or 
indirectly,  expressly  or  by  implication, 
in  advertising,  promotional  materials, 
recruitment  sessions,  or  in  any  other 
manner,  the  size,  location,  services, 
facilities,  curriculum,  books  and 
materials,  or  equipment  of  its  school  or 
the.  number  or  educational 
qualifications  of  its  faculty  and  other 
personnel.  For  example,  an  Industry 
Member  should  not: 
***** 

(2)  Misrepresent,  through  statements 
or  pictures,  or  in  any  other  manner,  the 
nature  or  efficacy  of  its  courses,  training 
devices,  methods,  or  equipment. 
***** 

(4)  Misrepresent -the  availability, 
amount,  or  nature  of  any  financial 
assistance  available  to  students, 
including  any  Federal  student  financial 
assistance.  If  the  cost  of  training  is 
financed  in  whole  or  in  part  by  loans, 
students  should  be  informed  that  loans 
must  be  repaid  whether  or  not  they  are 
successful  in  completing  the  prog^m 
and  obtaining  employment. 

(5)  Misrepresent  that  a  private  entity 
providing  any  financial  assistance  to  the 
students  is  part  of  the  Federal 
government  or  that  loans  from  the 
private  entity  have  the  same  interest  rate 
or  repayment  terms  as  loans  received 
from  the  U.S.  Department  of  Education. 

(б)  Misrepresent  the  nature  of  any 
relationship  between  the  school  or  its 
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personnel  and  any  government  agency, 
or  that  students  of  the  school  will 
receive  preferred  consideration  for 
employment  with  any  government 
agency. 

(7)  Misrepresent  that  certain 
individuals  or  classes  of  individuals  are 
members  of  its  faculty  or  advisory 
board,  have  prepared  instructional 
materials,  or  are  otherwise  affiliated 
with  the  school. 

(8)  Misrepresent  the  nature  and  extent' 
of  any  personal  instruction,  guidance, 
assistance,  or  other  service,  including 
placement  assistance  and  assistance 
overcoming  language  barriers  or 
learning  disabilities,  it  will  provide 
students  either  during  or  after 
completion  of  a  course. 

(9)  Misrepresent  the  extent  to  which 

a 'prospective  student  will  receive  credit 
for  courses  or  a  program  of  instruction 
already  completed  at  other 
postsecondary  institutions. 

(10)  Misrepresent  the  percentage  of 
students  who  withdraw  from  a  course  or 
program  of  instruction,  or  the 
percentage  of  students  who  complete  or 
graduate  from  a  course  or  program  of 
instruction. 

(11)  Misrepresent  security  policies  or 
crime  statistics  that  the  school  must 
maintain. 

(b)  It  is  deceptive  for  an  Industry 
Member  to  misrepresent,  directly  or 
indirectly,  expressly  or  by  implication, 
that  it  is  a  nonprofit  organization  or  that 
it  is  affiliated  or  otherwise  connected 
with  any  public  institution  or  private 
religious  or  charitable  organization. 

(«^  It  is  deceptive  for  an  Industry 
Member  that  conducts  its  instruction  by 
correspondence,  or  other  form  of 
distance  education,  to  fail  to  clearly  and 
conspicuously  disclose  that  fact  in  all 
promotional  materials. 

(d)  It  is  deceptive  for  an  Industry 
Member  to  misrepresent,  directly  or 
indirectly,  expressly  or  by  implication,* 
that  a  course  or  program  of  instruction 
has  been  recently  revised  or 
instructional  equipment  is  up-to-date,  or 
misrepresent  its  ability  to  keep  a  course 
or  program  of  instruction  current  and 
up-to-date. 

(e)  It  is  deceptive  for  an  Industry 
Member,  in  promoting  any  course  or 
program  of  instruction  in  its  advertising, 
promotional  materials,  or  in  any  other 
manner,  to  misrepresent,  directly  or 
indirectly,  expressly  or  by  implication, 
whether  through  the  use  of  text,  images, 
endorsements,  or  by  other  means,  the 
availability  of  employment  after 
graduation  from  a  school  or  program  of 
instruction,  the  specific  type  of 
employment  available  to  a  student  after 
graduation  fi'om  a  school  or  program  of 
instruction,  the  success  that  the 


Industry  Member’s  graduates  have 
realized  in  obtaining  such  employment, 
including  the  percentage  of  graduates 
who  have  received  employment,  or  the 
salary  or  salcuy  range  that  the  Industry 
Member’s  graduates  have  received,  or 
can  be  expected  to  receive,  in  such 
employment. 

Note  to  paragraph  (e):  The 
Commission’s  Guides  Concerning  Use  of 
Endorsements  and  Testimonials  in 
Advertising  (part  255  of  this  chapter) 
provide  further  guidance  in  this  area. 

■  7.  Revise  §  254-5  to  read  as  follows; 

§  254.5  Misrepresentations  of  enrollment 
qualifications  or  limitations. 

(a)  It  is  deceptive  for  an  Industry 
Member  to  misrepresent,  directly  or 
indirectly,  expressly  or  by  implication, 
the  nature  or  extent  of  any  prerequisites 
or  qualifications  for  enrollment  in  a 
school  or  program  of  instruction. 

(b)  It  is  deceptive  for  an  Industry 
Member  to  misrepresent,  directly  or 
indirectly,  expressly  or  by  implication, 
that  the  lack  of  a  high  school  education 
or  prior  training  or  experience  is  not  an 
impediment  to  successful  completion  of 
a  course  or  program  of  instruction  or 
obtaining  employment  in  the  field  for 
which  the  course  or  program  of 
instruction  provides  training. 

(c)  It  is  deceptive  for  an  Industry 
Member  to  misrepresent,  directly  or 
indirectly,  expressly  or  by  implication, 
the  time  required  to  complete  a  course 
or  program  of  instruction. 

(d)  It  is  deceptive  for  an  Industry 
Member  to  misrepresent,  directly  or 
indirectly,  expressly  or  by  implication, 
a  student’s  likelihood  of  success  in  a 
school  or  program  of  instruction, 
including,  but  not  limited  to, 
misrepresenting  the  student’s  score  on 
any  admissions  test. 

■  8.  Revise  §  254.6  to  read  as  follows: 

§254.6  Deceptive  use  of  diplomas, 
degrees,  or  certificates. 

(a)  It  is  deceptive  for  an  Industry 
Member  to  issue  a  degree,  diploma, 
certificate  of  completion,  or  any  similar 
document,  that  misrepresents,  directly 
or  indirectly,  expressly  or  by 
implication,  the  subject  matter, 
substance,  or  content  of  the  course  or 
program  of  instruction  or  any  other 
material  fact  concerning  the  course  or 
program  of  instruction  for  which  it  was 
awarded  or  the  accomplishments  of  the 
student  to  whom  it  was  awarded. 

(b)  It  is  deceptive  for  an  Industry 
Member  to  offer  or  confer  an  academic, 
professional,  or  occupational  degree,  if 
the  award  of  such  degree  has  not  been 
Approved  by  the  appropriate  State 
educational  agency  or  Accredited  by  a 


nationally  recognized  accrediting 
agency,  unless  it  clearly  and 
conspicuously  discloses,  in  all 
advertising  and  promotional  materials 
that  contain  a  reference  to  such  degree, 
that  its  award  has  not  been  Approved  or 
Accredited  by  such  an  agency. 

(c)  It  is  deceptive  for  an  Industry 
Member  to  offer  or  confer  a  high  school 
diploma  unless  the  program  of 
instruction  to  which  it  pertains  is 
substantially  equivalent  to  that  offered 
by  a  resident  secondary  school,  and 
unless  the  student  is  informed,  by  a 
clear  and  conspicuous  disclosure  in 
writing  prior  to  enrollment,  that  the 
Industry  Member  cannot  gucirantee  or 
otherwise  control  the  recognition  that 
will  be  accorded  the  diploma  by 
institutions  of  higher  education,  other 
schools,  or  prospective  employers,  and 
that  such  recognition  is  a  matter  solely 
within  the  discretion  of  those  entities. 

■  9.  Revise  §  254.7  to  read  as  follows: 

§254.7  Deceptive  sales  practices. 

(a)  It  is  deceptive  for  an  Industry 
Member  to  use  advertisements  or 
promotional  materials  that 
misrepresent,  directly  or  indirectly, 
expressly  or  by  implication,  that 
employment  is  being  offered  or  that  a 
talent  hunt  or  contest  is  being 
conducted.  For  example,  captions  such 
as,  “Men/ women  wanted  to  train  for 
***,’’  “Help  Wanted,” 
“Employment,”  “Business 
Opportunities,”  and  words  or  terms  of 
similar  import,  may  falsely  convey  that 
employment  is  being  offered  and 
therefore  should  be  avoided. 

(b)  It  is  deceptive  for  an  Industry 
Member  to  fail  to  disclose  to  a 
prospective  student,  prior  to  enrollment, 
the  total  cost  of  the  program  of 
instruction  and  the  school’s  refund 
policy  if  the  student  does  not  complete 
the  program  of  instruction. 

(c)  It  is  deceptive  for  an  Industry 
Member  to  fail  to  disclose  to  a 
prospective  student,  prior  to  ermillment, 
all  requirements  for  successfully 
completing  the  course  or  program  of 
instruction  and  the  circumstances  that 
would  constitute  grounds  for 
terminating  the  student’s  enrollment 
prior  to  completion  of  the  program  of 
instruction. 

By  direction  of  the  Commission. 

Donald  S.  Clark, 

Secretary. 

[FR  Doc.  2013-271||5  Filed  11-15-13;  8:45  ami 
BILUNG  CODE  6750-01-P 
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DEPARTMENT  OF  STATE 

22  CFR  Part  41 
[Public  Notice  8517] 

RIN  1400-AD42 

Visas:  Documentation  of 
Nonimmigrants — Visa  Classification;  T 
Visa  Class  - 

agency:  State  Department. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  is  being 
promulgated  to  add  a  new  visa 
classification  symbol  to  the 
nonimmigrant  classification  table  in  our 
regulations.  This  amendment  is 
necessary  to  implement  legislation  that 
created  an  additional  nonimmigrant 
classification  as  described  herein. 

DATES:  This  rule  is  effective  November 
18, 2013. 

FOR  FURTHER  mFORMATTON  CONTACT: 

Lauren  A.  Prosnik,  Legislation  and 
Regulations  Division,  Visa  Services, 
Department  of  State,  2401  E  Street  NW., 
Room  L-603D,  Washington,  DC  20520- 
0106,  (202)  663-1260. 

SUPPLEMENTARY  INFORMATION: 

Why  is  the  Department  promulgating 
this  rule?  . 

Section  1221  of  the  Violence  Against 
Women  Reauthorization  Act  of  2013 
(Pub.  L.  113-4)  amended  Section 
101(a)(15)(T)(ii)(ni)  of  the  Immigration 
and  Nationality  Act  by  adding  a 
derivative  “T”  visa  class.  The  T-6  visa 
would  be  available  to  eligible  adult  and 
minor  children  of  a  derivative 
beneficiary  of  a  T-1  principal  alien 
whom  the  Secretary  of  Homeland 
Security,  in  consultation  with  the  law 
enforcement  officer  investigating  a 
severe  form  of  trafficking,  determines 
faces  a  present  danger  of  retaliation  as 
a  result  of  the  alien’s  escape  from 
trafficking  or  cooperation  with  law 
enforcement  to  accompany  or,  follow  to 
join  the  principal  alien.  This  rule 
amends  22  CFR  41.12  to  include  the  T- 
6  visa  classification  in  the  chart  of 
nonimmigrant  visa  classification 
symbols. 

Regulatory  Findings 
Administrative  Procedure  Act 

This  regulation  involves  a  foreign 
affairs  function  of  the  United  States  and, 
therefore,  in  accordance  with  5  U.S.C. 
553(a)(1),  is  not  subject  to  the 
rulemaking  procedures  set  forth  at  5 
U.S.C.  553. 


Regulatory  Flexibility  Act/Executive 
O^er  13272:  Small  Business 

Because  this  final  rule  is  exempt  from 
notice  and  comment  rulemaking  under 
5  U.S.C.  553,  it  is  exempt  from  the 
regulatory  flexibility  analysis 
requirements  set  forth  by  the  Regulatory 
Flexibility  Act  (5  U.S.C.  603  and  604). 
Nonetheless,  consistent  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  the  Department  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  since  it 
involves  creating  a  nonimmigrant  visa 
category  for  certain  victims  of 
trafficking. 

Unfunded  Mandates  Reform  Act  of  1995 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  2  U.S.C. 
1532,  generally  requires  agencies  to 
prepare  a  statement  before  proposing 
any  rule  that  may  result  in  an  annual 
expenditure  of  $100  million  or  more  by 
State,  local,  or  tribal  governments,  or  by 
the  private  sector.  This  rule  will  not 
result  in  any  such  expenditure,  nor  will 
it  significantly  or  imiquely  affect  small 
governments. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  5  U.S.C.  804.  The 
Department  is  aware  of  no  monetary  • 
effect  on  the  economy  that  would  result 
from  this  rulemaking,  nor  will  there  be 
any  increase  in  costs  or  prices;  or  any 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
import  markets. 

Executive  Order  12866 

The  Department  of  State  has  reviewed 
this  rule  to  ensure  its  consistency  with 
the  regulatory  philosophy  and 
principles  set  forth  in  Executive  Order 
12866,  and  has  determined  that  the 
benefits  of  this  regulation,  i.e., 
complying  with  a  Congressional 
mandate  and  providing  a  nonimmigrant 
visa  category  for  certain  victims  of 
trafficking,  outweigh  any  cost.  The 
Department  does  not  consider  this  rule 
to  be  a  significant  rulemaking  action. 

Executive  Orders  12372  and  13132: 
Federalism 

This  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 


government  and  the  States,  or  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  The  rule  will  mot 
have  federalism  implications  warranting 
the  application  of  Executive  Orders 
12372  and  13132.  ^ 

Executive  Order  12988:  Civil  Justice 
Reform 

The  Department  has  reviewed  the 
regulation  in  light  of  sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988  to 
eliminate  ambiguity,  minimize 
litigation,  establish  clear  legal 
standards,  and  reduce  burden. 

Executive  Order  13563:  Improving 
Regulation  and  Regulatory  Review 

The  Department  has  considered  this 
rule  in  light  of  Executive  Order  13563, 
dated  January  18,  2011,  and  affirms  that 
this  regulation  is  consistent  with  the 
guidance  therein. 

Paperwork  Reduction  Act 

This  rule  does  not  impose  information 
collection  requirements  under  the 
provisions  of  the  Paperwork  Reduction 
Act,  44  U.S.C.  Chapter  35  beyond  what 
is  already  required  of  other 
nonimmigrant  visa  applicants. 

List  of  Subjects  in  22  CFR  Part  41 

Aliens,  Foreign  Officials, 

Immigration,  Documentation  of 
nonimmigrants.  Passports  and  visas. 

For  the  reasons  stated  in  the 
preamble,  the  Department  of  State 
amends  22  CFR  Part  41  to  read  as 
follows: 

PART  41— VISAS:  DOCUMENTATION 
OF  NONIMMIGRANTS  UNDER  THE 
IMMIGRATION  AND  NATIONALITY 
ACT,  AS  AMENDED 

■  1,  The  authority  citation  for  Part  41 
continues  to  read  as  follows: 

Authority:  8  U.S.G.  1104;  Pub.  L.  105-277, 
112  Stat.  2681-795  through  2681-801;  8 
U.S.C.  1185  note  (section  7209  of  Pub.  L. 
108—458,  as  amended  by  section  546  of  Pub. 

L.  109-295). 

■  2.  Section  41.12  is  revised  to  read  as 
follows: 

% 

§  41 .1 2  Classification  symbols. 

A  visa  issued  to  a  nonimmigrant  alien 
within  one  of  the  classes  described  in 
this  section  shall  bear  an  appropriate 
visa  symbol  to  show  the  classification  of 
the  alien.  The  symbol  shall  be  inserted 
in  the  space  provided  on  the  visa.  The 
following  visa  symbols  shall  be  used; 


Federal  Register/ Vol.  78,  No.  222 /Monday,  November  18,  2013 /Rules  and  Regulations  68993 


Section  of  law 


A1  .  Ambassador,  Public  Minister,  Career  Diplomat  or  Consular  Offi¬ 

cer,  or  Immediate  Family. 

A2 .  Other  Foreign  Government  Official  or  Employee,  or  Immediate 

Family. 

A3 .  Attendant,  Servant,  or  Personal  Employee  of  A1  or  A2,  or  Imme¬ 

diate  Family.' 

B1  . . .  Temporary  Visitor  for  Business . 

B2 .  Temporary  Visitor  for  Pleasure  . . . . 

B1/B2 .  Temporary  Visitor  for  Business  &  Pleasure . . 

C1  .  Alien  in  Transit  . . . . . 

Cl/D  .  . .  Combined  Transit  and  Crewmember  Visa . . . 

C2 .  Alien  in  Transit  to  United  Nations  Headquarters  District  Under 

Sec.  1 1  .(3),  (4),  or  (5)  of  the  Headquarters  Agreement. 

C3 . .  Foreign  Government  Official,  Immediate  Family,  Attendant,  Serv¬ 

ant  or  Personal  Employee,  in  Transit. 

D . . .  Crewmember  (Sea  or  Air)  . . a. . 

E1  . . Treaty  Trader,  Spouse  or  Child  . . . . . 

E2  .  Treaty  Investor,  Spouse  or  Child  . 

E3 . .  Australian  Treaty  Alien  coming  to  the  United  States  Solely  to  Per^ 

form  Services  in  a  Specialty  Occupation. 

E3D  .  Spouse  or  Child  of  E3 . 

E3R  .  Returning  E3  . 

F1  . . . .  Student  in  an  academic  or  language  training  program  . 

F2  . .  Spouse  or  Child  of  F1  . 

F3  .  Canadian  or  Mexican  national  commuter  student  in  an  academic 

or  language  training  program. 

G1  .  Principal  Resident  Representative  of  Recognized  Foreign  Govern¬ 

ment  to  International  Organization^  Staff,  or  Immediate  Family. 

G2 .  Other  Representative  of  Recognized  Foreign  Member  Govern¬ 

ment  to  International  Organization,  or  Immediate  Family. 

G3 .  Representative  of  Nonrecognized  or  Nonmember  Foreign  Govern-  I 

ment  to  International  Organization,  or  Immediate  Family. 

G4 .  .  International  Organization  Officer  or.  Employee,  or  Immediate 

Family. 

G5 .  Attendant,  Servant,  or  Personal  Employee  of  G1  through  G4,  or 

Immediate  Family. 

H1B  .  Alien  in  a  Specialty  Occupation  (Profession) . 

H1B1  .  Chilean  or  Singaporean  National  to  Work  in  a  Specialty  Occupa¬ 

tion. 

H1C  .  Nurse  in  health  professional  shortage  area . 

H2A  .  Temporary  Worker  Performing  Agricultural  Services  Unavailable  in 

the  United  States. 

H2B  .  Temporary  Worker  Performing  Other  Services  Unavailable  in  the 

United  States. 

H3 . . .  Trainee  . . . .^. . . . . 

H4 . .  Spouse  or  Child  of  Alien  Classified  H1B/B1/C,  H2A/B/R,  or  H-3  ... 

I  . . .  Representative  of  Foreign  Information  Media,  Spouse  and  Child  ... 

J1  . . .  Exchange  Visitor  . . . . . . . 

J2 .  Spouse  or  Child  of  J1  . . . 

K1  . . . .  Fiance(e)  of  United  States  Citizen  . .'. . 

K2  .  Child  of  Fiance(e)  of  U.S.  Citizen  . . . 

K3 . ’. .  Spouse  of  U.S.  citizen  awaiting  availability  of  immigrant  visa . 

K4  . . .  Child  of  K3 . . . 

L1- .  Intracompany  Transferee  (Executive,  Managerial,  and  Specialized 

Knowledge  Personnel  Continuing  Employment  with  International 
Firm  or  Corporation). 

L2  . ;  Spduse  or  Child  of  Intracompany  Transferee . 

M1  . . .  Vocational  Student  or  Other  Nonacademic  Student . . . 

M2  .  Spouse  or  Child  of  M1  . . 

M3  .  Canadian  or  Mexican  national  commuter  student  (Vocational  stu¬ 

dent  or  other  nonacademic  student). 

N8 . .  Parent  of  an  Alien  Classified  SK3  or  SN3 . . 

N9 .  Child  of  N8  or  of  SK1 ,  SK2,  SK4,  SN1 ,  SN2  or  SN4  ....;^ . 

NATO  1  .  Principal  Permanent  Representative  of  Member  State  to  NATO 

(including  any  of  its  Subsidiary  Bodies)  Resident  in  the  U.S. 
and  Resident  Members 'of  Official  Staff;  Secretary  General,  As¬ 
sistant  Secretaries  General,  and  Executive  Secretary  of  NATO; 
Other  Permanent  NATO  Officials  of  Similar  Rank,  or  Immediate 
Family. 


101(a)(15)(A)Ci). 

101(a)(15)(A)(ii). 

101(a)(15)(A)(iii). 

101(a)(15)(B). 
101(a)(15)(B). 
101(a)(15)(B). 
101(a)(15)(C).  - 

101(a)(15)(C)  and  (D). 
101(a)(15)(C). 

212(d)(8). 

101(a)(15)(D). 
101(a)(15)(E)(i). 
101(a)(15)(E)(ii). 
101(a)(15)(E)(1ii).  ■ 

101(a)(16)(E)(iii). 

101(a)(15)(E)(iii). 

101(a)(15)(F)(i). 

101(a)(15)(F)(ii). 

101(a)(15)(F)(iii). 

.101(a)(15)(G)(i). 

101(a)(15)(G)(ii). 

101(a)(15)(G)(iii). 

101(a)(15)(G)(iv). 

101(a)(15)(G)(v). 

101(a)(15)(H)(i)(b). 

101(a)(15)(H)(i)(b1). 

t01(a)(15)(H)(i)(c). 

101(a)(15)(H)(ii)(a). 

101(a)(15)(H)(ii)(b). 

101(a)(15)(H)(iii). 

101(a)(15)(H)(iv). 

101(a)(15)(l). 

101(a)(15)(J). 

101(a)(15)(J). 

101(a)(15)(K)(i). 

101(a)(15)(K)(iii). 

101(a)(15)(K)(ii). 

101(a)(15)(K)(iii). 

101(a)(15)(L). 


101(a)(15)(L). 

101(a)(15)(M)(i). 

101(a)(15)(M)(ii). 

101(a)(15)(M)(iii). 

101(a)(15)(N)(i). 

101(a)(15)(N)(ii). 

Art.  12,  5  UST  1094;  Art.  20,  5  UST  1098. 
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Symbol 


Class 


NATO  2 

NATOS 

NATO  4 
NATOS 


Other  Representative  of  member  state  to  NATO  (including  any  of 
its  Subsidiary  Bodies)  including  Representatives,  Advisers,  and 
Technical  Experts  of  Delegations,  or  Immediate  Fstmily;  De¬ 
pendents  of  Member  of  a  Force  Entering  in  Accordance  with 
the  Provisions  of  the  NATO  Status-of-Forces  Agreement  or  in 
Accordance  with  the  provisions  of  the  “Protocol  on  the  Status  of 
International  Military  Headquarters”;  Members  of  Such  a  Force 
if  Issued  Visas. 

Official  Clerical  Staff  Accompanying  Representative  of  Member 
State  to  NATO  (includirig  any  of  its  Subsidiary  Bodies),  or  Im¬ 
mediate  Family. 

Official  of  NATO  (Other  Than  Those  Classifiable  as  NAT01),  or 
Immediate  Family. 

Experts,  Other  Than  NATO  Officials  Classifiable  Under  NAT04, 
Employed  in  Missions  on  Behalf  of  NATO,  and  their  Depend¬ 


ents. 


NATOS 


NATO? 


01  . 

02  . 

03. 
PI  . 

P2  . 
P3  . 
P4  . 
01  . 
02  . 
03. 
R1  . 
R2  , 

55 

56 

57 
T1 
T2 
T3 
T4 
T5 
T6 
TN 
TD 
U1 
U2 
U3 
U4 
U5 
VI 

V2 


...  Member  of  a  Civilian  Component  Accompanying  a  Force  Entering 
in  Accordance  with  the  Provisions  of  the  NATO  S]atus-of- 
Forces  Agreement;  Member  of  a  Civilian  Component  Attached 
to  or  Employed  by  an  Allied  Headquarters  Under  the  “Protocol 
on  the  Status  of  International  Military  Headquarters”  Set  Up 
Pursuant  to  the  North  Atlantic  Treaty;  and  their  Dependents. 

...  Attendant,  Servant,  or  Personal  Employee  of  NAT01,  NAT02, 
NATO  3,  NAT04,  NATOS,  and  NATOS  Classes,  or  Immediate 
Family. 

....  Alien  with  Extraordinary  Ability  in  Sciences,  Arts,  Education,  Busi¬ 
ness  or  Athletics. 

....  Alien  Accompanying  and  Assisting  in  the  Artistic  or  Athletic  Per- 
■  formance  by  01 . 

....  Spouse  or  Child  of  01  or  02  . 

....  Internationally  Recognized  Athlete  or  Member  of  Internationally 
Recognized  Entertairwnent  Group. 

....  Artist  or  Entertainer  in  a  Reciprocal  Exchange  Program . . 

....  Artist  or  Entertainer  in  a  Cultureilly  Unique  Program  . 

....  Spouse  or  Child  of  PI,  P2,  or  P3  . . ;.. . 

....  Participant  in  an  International  Cultural  Exchange  Program  . . 

....  Irish  Peace  Program  Participant  . 

....  Spouse  or  Child  of  02  . . . . .....: . 

....  Alien  in  a  Religious  Occupation  . . . 

....  Spquse  or  Child  of  R1  . . 

.  Certain  Aliens  Supplying  Critical  Information  Relating  to  a  Criminal 

Organization  or  Enterprise. 

.  Certain  Aliens  Supplying  Critical  Information  Relating  to  Terrorism 

Qualified  Family  Member  of  S5  or  S6  . 

.  Victim  of  a  severe  form  of  trafficking  in  persons  . 

.  Spouse  of  T1  . 

.  Child  of  T1  . . . 

.  Parent  of  a  T1  under  21  years  of  age  . 

.  Unmarried  Sibling  under  age  18  of  T1  under  21  years  of  age  . 

.  Adult  or  Minor  Child  of  a  Derivative  Beneficiary  of  a  T1  . 

.  NAFTA  Professional . 

.  Spouse  or  Child  of  a  NAFTA  Professional  . . 

.  Victim  of  criminal  activity . . 

.  Spouse  of  U1  . 

.  Child  of  U1  . 

.  Parent  of  U1  under  21  years  of  age . - . 

.>....  Unmarried  Sibling  under  age  18  of  U1  under  21  years  of  age . 

.  Spouse  of  a  Lawful  Permanent  Resident  Alien  Awaiting  Avail¬ 
ability  of  Immigrant  Visa. 

.  Child  of  a  Lawful  Pemnanent  Resident  Alien  Awaiting  Availability 

Of  Immigrant  Visa. 

.  Child  of  a  VI  or  V2  . . . 


Section  of  law 


Art.  13,  5  UST  1094;  Art.  1,  4  UST  1794;  Art.  3,  4 
UST  1796. 


Art.  14,  5  UST  1096. 

Art.  18,  5  UST  1098. 

Art.  21,  5  UST  1100. 

Art.  1,  4  UST  1794;  Art.  3,  5  UST  877. 


Arts.  12-20,  5  UST  1094-1098. 


101(a)(15)(O)(i). 

101(a)(15)(O)(ii). 

101(a)(15)(O)(iii). 

101(a)(15)(P)(i). 

101(a)(15)(P)(ii). 

101(a)(15)(P)(iii). 

101(a)(15)(P)(iv). 

101(a)(15)(Q)(i); 

101(a)(15)(Q)(ii)(l). 

101(a)(15)(Q)(ii)(ll). 

101(a)(15)(R). 

101(a)(15)(R). 

101(a)(15)(S)(i). 

101(a)(15)(S)(ii). 

101(a)(15)(S). 

101(a)(15)(T)(i).  . 

101(a)(15)(T)(ii). 

101(a)(15)(T)(ii). 

101(a)(15)(T)(ii). 

101(a)(15)(T)(ii). 

101(a)(15)(T)(ii). 

214(e)(2). 

214(e)(2). 

101(a)(15)(U)(i). 

101(a)(15)(U)(ii|. 

101(a)(15)(U)(ii).  .  . 

101(a)(15)(U)(ii).  • 

101(a)(15)(U)(ii). 

101(a)(15)(V)(i)  or  101(a)(15)(V)(ii). 
101(a)(15)(V)(i)  or101(a)(15)(V)(ii). 

203(d)  &  101(a)(15)(V)(i)  or  101  (a)(15)(V)(ii). 


V3 
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Dated:  August  20,  2013. 

Janice  L.  Jacobs, 

Assistant  Secretary  for  Consular  Affairs, 
Department  of  State. 

[FR  Doc.  2013-27303  Filed  11-15-13;  8:45  am] 

BILUNG  CODE  4710-06-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  100 

[Docket  No.  USCG-201 3-091 8] 

Special  Local  Regulation;  Southern 
California  Annual  Marine  Events  for 
the  San  Diego  Captain  of  the  Port  Zone 

agency:  Coast  Guard,  DHS. 

ACTION:  Notice  of  enforcement  of 
regulation. 

SUMMARY:  The  Coast  Guard  will  enforce 
the  special  local  regulations  in  33  CFR 
100.1101  during  the  San  Diego  Parade  of 
Lights,  held  on  December  8,  2013  and 
December  15,  2013.  This  event  occurs 
on  the  San  Diego  Bay  in  San  Diego,  CA. 
These  special  local  regulations  are 
necessary  to  provide  for  the  safety  of  the 
participants,  crew,  spectators,  sponsor 
vessels  of  the  parade,  and  general  users 
of  the  waterway.  During  the 
enforcement  period,  persons  and  vessels 
are  prohibited  from  entering  into, 
transiting  through,  or  anchoring  within 
this  regulated  area  unless  authorized  by 
the  Captain  of  the  Port,  or  his 
designated  representative. 

DATES:  This  rule  is  effective  from  5:30 
p.m,  to  8:30  p.m.  on  December  8,  2013 
and  December  15,  2013. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  notice,  call 
or  email  Petty  Officer  Bryan  Gollogly, 
Waterways  Management,  U.S.  Coast 
Guard  Sector  San  Diego,  CA;  telephone 
(619)  278-7656,  email  Dll-PF-  ' 
MarineEventsSanDiego@uscg.mil. 
SUPPLEMENTARY  INFORMATION:  The  Coast 
Guard  will  enforce  the  special  local 
regulations  in  33  CFR  100.1101  in 
support  of  the  annual  marine  event,. the 
San  Diego  Parade  of  Lights  (Item  5  on , 
Table  1  of  33  CFR  100.1101),  held  over 
two  Sunday  nights  in  December.  The 
Coast  Guard  will  enforce  the  special 
local  regulations  on  the  northern 
portion  of  San  Diego  Bay  on  December 
8,  2013  and  December  15,  2013  from 
5:30  p.m.  to  8:30  p.m.  The  parade  route 
'  will  commence  at  Shelter  Island  Basin 
and  proceed  east  to  the  Embarcadero 
and  Seaport  Village,  cross  the  federal 
channel  in  the  vicinity  of  the  Tenth 


Avenue  Marine  Terminal,  and  end  on 
the  north  side  of  Coronado. 

Under  the  provisions  of  33  CFR 
100.1101,  persons  and  vessels  are 
prohibited  from  entering  into,  transiting 
through,  or  anchoring  within  this 
regulated  area  unless  authorized  by  the 
Captain  of  the  Port,  or  his  designated 
representative.  The  Coast  Guard  may  be 
assisted  by  other  Federal,  State,  or  local 
law  enforcement  agencies  in  enforcing 
this  regulation. 

This  notice  is  issued  pursuant  to  5 
U.S.C.  552  (a)  and  33  CFR  100.1101.  In 
addition  to  this  notice  in  the  Federal 
Register,  the  Coast  Guard  will  provide 
the  maritime  community  with  advance 
notification  of  this  enforcement  period 
via  the  Local  Notice  to  Mariners  and 
local  advertising  by  the  event  sponsor. 

If  the  Captain  of  the  Port  Sector  San 
Diego  or  his  designated  representative 
determines  that  the  regulated  area  need 
not  be  enforced  for  the  full  duration 
stated  on  this  notice,  he  or  she  may  use 
a  Broadcast  Notice  to  Mariners  or  other 
communications  coordinated  by  the 
event  sponsor  to  grant  general 
permission  to  enter  the  regulated  area. 

Dated:  November  1,  2013. 

S.  M.  Mahoney^ 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port  San  Diego. 

[FR  Doc.  2013-27582  Filed  11-15-13;  8:45  am) 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165  * 

[Docket  No.  USCG-201 3-091 4] 

RIN  1625-AAOO 

Safety  Zone:  Vessel  Removal  From  the 
Oakland  Estuary,  Alameda,  CA 

agency:  Coast  Guard,  DHS. 

ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  in 
the  navigable  waters  of  the  Oakland 
Estuary  just  north  of  the  Park  Street 
Bridge  in  Alameda,  CA  in  support  of  the 
Oakland  Estuary  Closure  for  the  Vessel 
Removal  Project  on  November  4,  2013 
through  November  22,  2013.  This  safety 
zone  is  established  to  ensure  the  safety 
of  workers,  mariners,  and  other  vessels 
transiting  the  area  from  the  dangers 
associated  with  cranes  operating  under 
heavy  loads  in  close  proximity  to  both 
sides  of  the  Oakland  Estuary. 
Unauthorized  persons  or  vessels  are 
prohibited  from  entering  into,  transiting 


through,  or  remaining  in  the  safety  zone 
without  permission  of  the  Captain  of  the 
Port  or  their  designated  representative. 
DATES:  This  rule  is  effective  on 
November  4,  2013  through  November 
22,  2013  and  will  be  enforced  for  two 
48-hour  periods  that  will  be  announced 
via  Broadcast  Notice  to  Meu'iner. 
ADDRESSES:  Documents  mentioned  in 
this  preamble  are  part  of  docket  USCG- 
2013-0914.  To  view  documents 
mentioned  in  this  preamble  as  being  ' 
available  in  the  docket,  go  to  http:// 
www.reguIations.gov,  type  the  docket 
number  in  the  “SEARCH”  box  and  click 
“SEARCH.”  Click  on  Open  Docket 
Folder  on  the  line  associated  with  this 
rulemaking.  You  may  also  visit  the 
Docket  Management  Facility  in  Room 
Wl  2-140  on  the  ground  floor  of  the 
Department  of  Transportation  West 
Building,  1200  Newjersey  Avenue  SE., 
Washington,  DC  20590,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  temporary 
rule,  call  or  email  Lieutenant  Junior 
Grade  Joshua  Dykman,  U.S.  Cobst  Guard 
Sector  San  Francisco;  telephone  (415) 
399-3585  or  email  at  Dl  1-PF- 
MarineEvents@uscg.mil.  If  you  have 
questions  on  viewing  or  submitting 
material  to  the  docket,  call  Program 
Manager,  Docket  Operations,  telephone 
(202)  366-9826. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Acronyms 

DHS  Department  of  Homeland  Security 

FR  Federal  Register 

NPRM  Notice  of  Proposed  Rulemaking 

A.  Regulatory  History  and  Information 

The  Coast  Guard  is  issuing  this 
temporary  final  rule  without  prior 
notice  and  opportunity  to  comment 
pursuant  to  authority  under  section  4(a) 
of  the  Administrative  Procedure  Act 
(APA)  (5  U.S.C.  553(b)).  This  provision 
authorizes  an  agency  to  issue  a  rule 
without  prior  notice  and  opportunity  to 
comment  when  the  agency  for  good 
cause  finds  that  those  procedures  are 
“impracticable,  unnecessary,  or  contrary 
to  the  public  interest.” 

Under  5  U.S.C.  553(d)(3),  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  The  Coast  Guard  received  the 
information  about  the  vessel  removal 
project  on  17  October,  2013,  and  the 
vessel  removal  project  would  occur 
before  the  rulemaking  process  would  be 
completed.  Because  of  the  dangers 
posed  by  the  cranes  operating  under 
heavy  loads  in  close  proximity  to  both 
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sides  of  the  Oakland  Estuary,  the  safety 
zone  is  necessary  to  provide  for  the 
safety  of  the  workers,  mariners,  and 
other  vessels  transiting  the  area.  For  the 
safety  concerns  noted,  it  is  in  the  public 
interest  to  have  these  regulations  in 
effect  during  the  event. 

B.  Basis  and  Purpose 

The  legal  basis  for  the  temp>orary  rule 
is  33  U.S.C.  1231;  46  U.S.C  Chapter 
701,  3306,  3703;  50  U.S.C.  191,  195;  33 
CFR  1.05-1,  6.04-1,  6.04-6,  160.5; 

Public  Law  107-295, 116  Stat.  2064; 
Department  of  Homeland  Security 
Delegation  No.  0170.1,  which 
collectively  authorize  the  Coast  Guard 
to  establish  safety  zones. 

The  Environmental  Protection  Agency 
will  sponsor  the  Oakland  Estuary 
Closure  for  Vessel  Removal  Project  on 
November  4, 2013  through  November  . 
22,  2013,  in  the  navigable  waters  of  the 
Oakland  Estuary  just  north  of  the  Park 
Street  Bridge  in  Alameda,  CA.  Crane 
operations  to  remove  sunken  vessels  are 
scheduled  to  take  place  on  November  4, 
2013  through  November  22,  2013  for 
two  48-hour  periods.  Upon 
commencement  of  the  crane  operations, 
the  safety  zone  will  encompass  the 
navigable  waters  of  the  Oaldand  Estuary 
enclosed  within  the  following  points: 
37°46'27''  N,  122°14'23'’  W;  37°46'23'’  N, 
122°14'18"  W;  37°46'20''  N,  122‘’14'21'' 
W;  and  37°46'24''  N,  122°14'28''  W 
{NAD83).  The  vessel  removal  project  is 
necessary  to  remove  vessels  that  sank  in 
the  estuary  that  pose  a  potential  hazard 
to  vessels  in  the  navigable  waterways. 
The  safety  zone  is  issued  to  establish  a 
temporary  restricted  area  on  the  waters 
surrounding  the  removal  of  the  vessels. 
The  safety  zone  is  necessary  to  provide 
for  the  safety  of  workers,  mariners,  and 
other  vessels  transiting  the  area  from  the 
dangers  associated  with  cranes 
operating  under  heavy  loads  in  close 
proximity  to  both  sides  of  the  Oakland 
Estuary. 

C.  Discussion  of  the  Final  Rule 

The  Coast  Guard  will  enforce  a  safety 
zone  in  navigable  waters  of  the  Oakland 
Estuary  enclosed  within  the  following 
points:  37‘’46'27''  N,  122°14'23''  W; 
37°46'23'’  N,  122°14'18''  W;  37°46'20"  N, 
122'’14'21''  W;  and  37°46'24'’  N, 
122°14'28''  W  (NAD83)  during  the  vessel 
removal  project.  Crane  operations  to 
remove  sunken  vessels  in  the  Oakland 
Estuaiy'  scheduled  are  scheduled  to  take 
place  from  November  4,  2013  through 
November  22,  2013  for  two  48-hour 
periods.  At  the  conclusion  of  the  crane 
operations  the  safety  zone  shall 
terminate. 

The  effect  of  the  temporary  safety 
zone  will  be  to  restrict  navigation  in  the 


vicinity  of  the  vessel  removal  .project. 
Except  for  persons  or  vessels  authorized 
by  the  Coast  Guard  Patrol  Commander, 
no  person  or  vessel  may  enter  or  remain 
in  the  restricted  area.  These  regulations 
are  needed  to  keep  mariners  and  vessels 
away  from  the  immediate  vicinity  of  the 
vessel  removal  operations  to  ensure  the 
safety  of  workers,  mariners,  and  other 
vessels  transiting  the  area. 

D.  Regulatory  Analyses 

We  developed  this  rule  after 
considering  numerous  statutes  and 
executive  orders  related  to  rulemaking. 
Below  we  siunmarize  our  analyses 
based  on  13  of  these  statutes  and 
executive  orders. 

1.  Regulatory  Planning  and  Review 

This  rule  is  not  a  significant 

regulatory  action  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  as  supplemented 
by  Executive  Order  13563,  Improving 
Regulation  and  Regulatory  Review,  emd 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Executive  Order 
12866  or  under  section  1  of  Executive 
Order  13563.  The  Office  of  Management 
and  Budget  has  not  reviewed  it  under 
those  Orders. 

We  expect  the  economic  impact  of 
this  rule  does  not  rise  to  the  level  of 
necessitating  a  full  Regulatory 
Evaluation.  The  safety  zone  is  limited  in 
duration,  and  is  limited  to  a  narrowly 
tailored  geographic  area.  In  addition, 
although  this  rule  restricts  access  to  the 
waters  encompassed  by  the  safety  zone, 
the  effect  of  this  rule  will  not  be 
significant  because  the  local  waterway 
users  will  be  notified  via  public 
Broadcast  Notice  to  Mariners  to  ensure 
the  safety  zone  will  result  in  minimum 
impact.  The  entities  most  likely  to  be 
affected  are  waterfront  facilities, 
commercial  vessels,  and  pleasure  craft 
engaged  in  recreational  activities. 

2.  Impact  on  Small  Entities 

The  Regulatory  Flexibility  Act  of  1980 
(RFA),  5  U.S.C.  601-612,  as  amended, 
requires  federal  agencies  to  consider  the 
potential  impact  of  regulations  on  small 
entities  during  rulemaking. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  may  affect  owners  and 
operators  of  waterfront  facilities,, 
commercial  vessels,  and  pleasure  craft 
engaged  in  recreational  activities  and 
si^tseeing.  This  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons:  (i)  this  rule  will 


encompass  only  a  small  portion  of  the 
waterway  for  a  limited  period  of  time, 
and  (ii)  the  maritime  public  will  be 
advised  in  advance  of  this  safety  zone 
via  Broadcast  Notice  to  Mariners. 

3.  Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  nile.  If  the  rule 
would  affect  your  small  business, 
organization,  or  .governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  the  jlerson 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT,  above.  Small  businesses  may 
send  comments  on  the  actions  of 
Federal  employees  who  enforce,  or 
otherwise  determine  compliance  with. 
Federal  regulations  to  the  Small 
Business  and  Agriculture  Regulatory 
Enforcement  Ombudsman  and  the 
Regional  Small  Business  Regulatory 
Fairness  Boards.  The  Ombudsman 
evaluates  these  actions  annually  and 
rates  each  agency’s  responsiveness  to 
small  business.  If  you  wish  to  comment 
on  actions  by  employees  of  the  Coast 
Guard,  call  1 — 888 — ^REG — FAIR  (1 — 888 — 
734-3247).  The  Coast  Guard  will  not 
retaliate  against  small  entities  that 
question  or  complain  about  this  rule  or 
any  policy  or  action  of  the  Coast  Guard. 

4.  Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

5.  Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  We  have 
analyzed  this  rule  under  that  Order  and 
determined  that  this  rule  does  not  have 
implications  for  federalism. 

6.  Protest  Activities 

The  Coast  Guard  respects  the  First 
Amendment  rights  of  protesters. 
Protesters  are  asked  to  contact  the 
person  listed  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  to 
coordinate  protest  activities  so  that  your 
message  can  be  received  without 
jeopardizing  the  safety  or  security  of 
people,  places  or  vessels. 
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7.  Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  (adjusted  for  inflation)  or 
more  in  any  one  year.  Though  this  rule 
will  not  result  in  such  an  expenditure, 
we  do  discuss  the  effects  of  this  rule 
elsewhere  in  this  preamble. 

8.  Taking  of  Private  Property 

This  rule  ^ill  not  cause  a  taking  of 
private  property  or  otherwise  have 
taking  implications  imder  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

9.  Civil  fustice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

10.  Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

11. .Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

1 2.  Energy  Effects 

This  action  is  not  a  “significant 
energy  action”  under  Executive  Order 
13211,  Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use. 

13.  Technical  Standards 

This  rule  does  not  use  technical 
standards.  Therefore,  we  did  not 
consider  the  use  of  voluntary  consensus 
standards. 

14.  Environment 

We  have  analyzed  this  rule  under 
Department  of  Homeland  Security 


Management  Directive  023-01  and 
Commandant  Instruction  M16475.1D, 
which  guide  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321-4370f),  and 
have  determined  that  this  action  is  one 
of  a  category  of  actions  that  do  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment.  This  rule  involves  a  safety 
zone  of  limited  size  and  duration.  This 
rule  is  categorically  excluded  from 
further  review  under  paragraph  34(g)  of 
Figure  2-1  of  the  Commandant 
Instruction.  An  environmental  analysis 
checklist  supporting  this  determination 
and  a  Categorical  Exclusion 
Determination  are  available  iii  the 
docket  where  indicated  under 
ADDRESSES.  We  seek  any  comments  or 
information  that  may  lead  to  the 
discovery  of  a  significant  environmental 
impact  from  this  rule. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures,  and 
Waterways.  * 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  165  as  follows; 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1226, 1231;  46  U.S.C. 
Chapter  701;  50  U.S.C.  191, 195;  33  CFR 
1.05-l{g),  6.04-1,  6.04-6,  and  160.5;  Pub.  L. 
107-295, 116  Stat.  2064;  Department  of 
Homeland  Security  Delegation  No.  0170.1. 

■  2.  Add  temporary  §  165.T11-606  to 
read  as  follows: 

§  165.T11-606  Safety  Zone;  Vessel 
Removal  from  the  Oakland  Estuary,  ^ 
Alameda,  CA. 

(a)  Location.  This  temporary  safety 
zone  is  established  for  the  navigable 
waters  of  the  Oakland  Estuary  just  north 
of  the  Park  Street  Bridge  in  Alameda, 
California  as  depicted  in  National 
Oceanic  and  Atmospheric 
Administration  (NOAA)  Chart  18650. 
The  safety  zone  will  be  enclosed  within 
the  following  points:  37‘’46'27''  N, 
122°14'23''  W;  37°46'23''.N,  122°14'18'' 
W;  37°46'20''N,  122°14'21''  W;  and 
37°46'24''  N,  122°14'28''  W  (NAD83). 

(b)  Enforcement  Period.  The  zone 
described  in  paragraph  (a)  of  this 
section  will  be  enforced  on  November  4, 
2013  from  6  a.m.  until  6  p.m.  on 
November  5,  2013  and  during  another 
48-hour  period  within  the  effective 
period  of  this  rule  that  will  be 


announced  via  broadcast.  The  Captain 
of  the  Port  San  Francisco  (COTP)  will 
notify  the  maritime  community  of 
periods  during  which  this  zone  will  be 
enforced  via  Broadcast  Notice  to 
Mariners  in  accordance  with  33  CFR 
165.7. 

(c)  Definitions.  As  used  in  this 
section,  “designated  representative” 
means  a  Coast  Guard  Patrol  ' 
Commander,  including  a  Coast  Guard 
coxswain,  petty  officer,  or  other  officer 
on  a  Coast  Guard  vessel  or  a  Federal, 
State,  or  local  officer  designated  by  or 
assisting  the  COTP  in  the  enforcement 
of  the  safety  zone. 

(d)  Regulations.  (1)  Under  the  general 
regulations  in  33  CFR  Part  165,  Subpart 
C,  entry  into,  transiting  or  anchoring 
within  this  safety  zone  is  prohibited 
unless  authorized  by  the  COTP  or  a 
designated  representative. 

(2)  The  safety  zone  is  closed  to  all 
vessel  traffic,  except  as  may  be 
permitted  by  the  COTP  or  a  designated 
representative. 

(3)  Vessel  operators  desiring  to  enter 
or  operate  within  the  safety  zone  must 
contact  the  COTP  or  a  designated 
representative  to  obtain  permission  to 
do  so.  Vessel  operators  given  permission 
to  enter  or  operate  in  the  safety  zone 
must  comply  with  all  directions  given  to 
them  by  the  COTP  or  a  designated 
representative.  Persons  and  vessels  may 
request  permission  to  enter  the  safety 
zone  on  VHF-23A  or  through  the  24- 
hour  Commemd  Center  at  telephone 
(415)  399-3547. 

Dated:  October  28,  2013. 

Gregory  G.  Stump, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port  San  Francisco. 

[FR  Doc.  2013-27580  Filed  11-15-13;  8:45  am] 
BILUNO  CODE  9110-04-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[EPA-R04-OAR-201 2-0385;  FRL-9902-98- 
Reglon  4] 

Approval  and  Promulgation  of 
Implementation  Plans;  Florida; 
Approval  of  Revision  to  the  State 
Implementation  Plan 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  EPA  is  taking  final  action  to 
approve  a  change  to  the  Florida  State 
Implementation  Plan  (SIP)  for  the  State 
of  Florida.  The  change  removes  from  the 
Florida  SIP  a  provision  entitled 
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“Synthetic  Organic  Fiber  Production.” 
EPA  has  determined  that  this  provision 
was  erroneously  incorporated  into  the 
SIP.  Therefore,  EPA  is  taking  final 
action  to  remove  this  rule  from  the 
federally-approved  Florida  SIP  because 
the  rule  is  not  related  to  the  attainment 
and  maintenance  of  the  national 
ambient  air  quality  standards  (NAAQS). 
DATES:  This  "rule  will  be  effective  on 
December  18,  2013. 

ADDRESSES;  EPA  htis  established  a 
docket  for  this  action  under  Docket 
Identification  No.  EPA-R04-OAR- 
2012-0385.  All  documents  in  the  docket 
are  listed  on  the  www.reguIations.gov 
Web  site.  Although  listed  in  the  index, 
some  information  is  not  publicly 
available,  i.e..  Confidential  Business 
Information  or  other  information  whose 
disclosure  is  restricted  by  statute. 

Certain  other  material,  such  as 
copyrighted  material,  is  not  placed  on 
the  Internet  and  will  be  publicly 
available  only  in  hard  copy  form. 
Publicly  available  docket  materials  are 
available  either  electronically  through 
www.reguIations.gov  or  in  hard  copy  at 
the  Regulatory  Development  Section, 

Air  Planning  Branch,  Air,  Pesticides  and 
Toxics  Management  Division,  U.S. 
Environmental  Protection  Agency, 

Region  4,  6l  Forsyth  Street  SW., 

Atlanta,  Georgia  30303-8960.  EPA 
requests  that  if  at  all  possible,  you 
contact  the  person  listed  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section  to 
schedule  your  inspection.  The  Regional 
Office’s  official  hours  of  business  are 
Monday  through  Friday,  8:30  a.m.  to 
4:30  p.m.,  excluding  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Twunjala  Bradley,  Regulatory 
Development  Section,  Air  Planning 
Branch,  Air,  Pesticides  and  Toxics 
Management  Division,  Region  4,  U.S. 
Environmental  Protection  Agency,  61 
Forsyth  Street  SW.,  Atlanta,  Georgia 
30303-8960.  The  telephone  number  is 
(404)  562-9352.  Ms.  Bradley  can  also  be 
reached  via  electronic  mail  at 
bradley.twunjala@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  This  Actioq 

II.  Background 

III.  Final  Action 

rv.  Statutory  and  Executive  Order  Review 

I.  This  Action 

EPA  determined  that  rule  62-296.413, 
Florida  Administrative  Code  (F.A.C.) 
entitled  “Synthetic  Organic  Fiber 
Production”  was  inadvertently 
incorporated  into  the  Florida  SIP  on 
June  16, 1999  (64  FR  32346).  Therefore, 
EPA  is  faking  final  action  to  remove  rule 


62-296.413,  F.A.C.  fi’om  the  federally- 
approved  Florida  SIP  pursuant  to 
section  110(k)(6)  ^  of  the  Clean  Air  Act 
(CAA  or  Act)  and  to  codify  this  deletion 
by  revising  the  appropriate  paragraph 
under  40  CFR  part  52,  subpart  K,  section 
52.520(c).  EPA  proposed  approval  of 
this  correction  on  June  13,  2013.  See  78 
FR  35599.  Comments  on  the  proposed 
rulemaking  were  due  on  or  before  July 
15,  2013.  No  comments,  adverse  or 
otherwise,  were  received  on  EPA’s  June 
13,  2013,  proposed  rulemaking.  A 
summary  of  the  background  for  today’s 
final  action  is  provided  below.  For 
additional  information  concerning  the 
rationale  for  today’s  final  action  refer  to 
EPA’s  June  13,  2013,  proposed 
rulem^ng.  S’ee  78  FR  35599. 

II.  Background 

On  December  21, 1994,  and  April  15, 
1996,  the  State  of  Florida  through  the 
Florida  Department  of  Environmental 
Protection  provided  to  EPA  SIP 
submissions  which  included 
miscellaneous  revisions  and  the 
recodification  of  F.A.C.  Rule  62- 

296.413,  F.A.C., 2  was  part  of  Florida’s 
recodification  and  was^ncluded  in 
these  State  submittals  among  other 
changes;  however,  it  was  never  officially 
submitted  for  incorporation  into  the 
SIP. 2  When  EPA  took  action  on  June  16, 
1999  (64  FR  32346)  to  approve  the 
recodification  and  miscellaneous 
changes  and  also  to  revise  the  format  of 
40  CFR  part  52  for  materials  submitted 
by  Florida  that  are  incorporated  by 
reference  into  the  SIP,  EPA 
inadvertently  incorporated  rule  62-  . 

296.413,  F.A.C.,  into  the  regulatory  text 
at  40  CFR  part  52,  subpart  K,  section 
52.520.  EPA  has  determined  that 
approval  of  rule  62-296.413,  F.A.C., 


'  Section  110(k)(6)  of  the  Act  provides  that, 
whenever  the  Administrator  determines  that  the 
Administrator's  action  approving,  disapproving,  or 
promulgating  any  plan  or  plan  revision  was  in 
error,  the  Administrator  may  in  the  same  manner 
as  the  approval,  disapproval  or  promulgation  revise 
such  action  as  appropriate  without  requiring  further 
submission  horn  the  State.  Such  determination  and 
the  basis  thereof  must  be  provided  to  the  state  and 
public. 

2  This  state  rule  was  originally  numbered 
subsection  17-2.600(13),  and  was  adopted  with  a 
state  effective  date  of  July  9, 1989,  for  the  sole 
purpose  of  controlling  acrylonitrile  emissions  from 
synthetic  organic  fiber  production  facilities  in 
northwest  Florida.  The  rule  was  only  concerned 
with  emissions  of  toxic  air  pmllutants  and  not 
attainment  or  maintenance  of  any  NAAQS.  The  rule 
was  in  an  April  15, 1996,  SIP  submission  along 
with  all  other  rules  that  had  been  simultaneously 
amended.  However,  it  was  not  submitted  for  EPA’s 
approval  and  incorporation  into  the  SIP. 

*  EPA’s  records  indicate  that  a  November  23, 
1992,  SIP  revision  horn  Florida  was  approved  on 
October  20,  1994  (59  FR  52916).  However,  the 
November  23, 1992,  SEP  did  not  include  a  revision 
to  incorporate  the  rule  entitled  “Synthetic  Organic 
Fiber  Pi^uction,”  62-296.413,  F.A.C.,  into  the  SIP. 


into  the  Florida  SIP  was  an  error,  and 
is,  therefore,  taking  final  action  to 
remove  this  rule  from  the  federally- 
approved  Florida  SIP  (pursuant  to 
section  110(k)(6)  of  the  CAA)  because 
the  rule  is  not  related  to  the  attainment 
and  maintenance  of  the  NAAQS. 

III.  Final  Action 

For  the  reasons  stated  above,  EPA  is 
taking  final  action  to  remove  rule  62- 

296.413,  F.A.C.,  from  the  federally- 
approved  Florida  SIP  pursuant  to 
section  110(k)(6)  of  the  CAA  and  to 
codify  this  deletion  by  revising  the 
appropriate  paragraph  under  40  CFR 
part  52,  subpart  K,  section  52.520(c). 

IV.  Statutory  and  Executive  Order 
Reviews 

Under  the  CAA,  the  Administrator  is 
required  to  approve  a  SIP  submission 
that  complies  with  the  provisions  of  the 
Act  and  applicable  Federal  regulations. 
42  U.S.C.  7410(k);  40  CFR  52.02(a). 

Thus,  in  reviewing  SIP  submissions, 
EPA’s  role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  CAA.  Accordingly,  this  action 
merely  approves  state  law  as  meeting 
Federal  requirements  and  does  not 
impose  additional  requirements  beyond 
those  imposed  by  state  law.  For  that 
reason,  this  action: 

•  is  not  a  “significant  regulatory 
action”  subject  to  review  by  the  Office 
of  Management  and  Budget  under 
Executive  Order  12866  (58  FR  51735, 
October  4, 1993); 

•  does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.); 

•  is  certified  as  not  having  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.y, 

•  does  not  contain  any  unfunded 
mandate  or  significantly  or  uniquely 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4); 

•  does  not  have  Federalism 
implications  as  specified  in  Executive 
Order  13132  (64  FR  43255,  August  10, 
1999); 

•  is  not  an  economically  significant 
regulatory  action  based  on  health  or 
safety  risks  subject  to  Executive  Order 
13045  (62  FR  19885,  April  23,  1997); 

•  is  not  a  significant  regulatory  action 
subject  to  Executive  Order  13211  (66  FR 
28355,  May  22,  2001); 

•  is  not  subject  to  requirements  of 
Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  because 
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application  of  those  requirements  would 
be  inconsistent  with  the  CAA;  and 

•  does  not  provide  EPA  with  the 
discretionary  authority  to  address,  as 
appropriate,  disproportionate  human 
health  or  environmental  effects,  using 
practicable  and  legally  permissible 
methods,  under  Executive  Order  12898 
(59  FR  7629,  February  16,  1994). 

In  addition,  this  rule  does  not  have 
tribal  implications  as  specified  by 
Executive  Order  13175  (65  FR  67249, 
November  9,  2000),  because  the  SIP  is 
not  approved  to  apply  in  Indian  country 
located  in  the  state,  and  EPA  notes  that 
it  will  not  impose  substantial  direct 
costs  on  tribal  governments  or  preempt 
tribal  law. 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the*  Comptroller  General 
of  the  United  "States.  EPA  will  submit  a 
report  containing  this  action  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
.  the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  “major  rule”  as 
defined  by  5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Carbon  monoxide. 
Incorporation  by  reference. 
Intergovernmental  relations.  Lead, 
Nitrogen  dioxide.  Ozone,  Particulate 
matter.  Reporting  and  recordkeeping 
requirements.  Sulfur  oxides.  Volatile 
organic  compounds. 

Dated:  November  5,  2013. 

Beverly  H.  Banister, 

Acting  Regional  Administrator,  Region  4. 

40  CFR  part  52  is  amended  as  follows: 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

■  1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  K — Florida 

■  2.  Section  52.520(c)  is  amended  by 
removing  the  entry  for  “62-296.413” 


under  Chapter  62-296  “Stationary 
Sources — Emission  Standards.” 

[FR  Doc.  2013-27443  Filed  11-15-13;  8:45  am] 
BILLING  CODE  6560-50-P 

DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

44  CFR  Part  64 

[Docket  ID  FEMA-201 3-0002;  Internal 
Agency  Docket  No.  FEMA;-8307] 

Suspension  of  Community  Eligibility 

agency:  Federal  Emergency 
Management  Agency,  DHS. 

ACTION:  Final  rule. 

summary:  This  rule  identifies  ' 
communities  where  the  sale  of  flood 
insurance  has  been  authorized  under 
the  National  Flood  Insurance  Program 
(NFIP)  that  are  scheduled  for 
suspension  on  the  effective  dates  listed 
within  this  rule  because  of 
noncompliance  with  the  floodplain 
inanagemenf  requirements  of  the 
program.  If  the  Federal  Emergency 
Management  Agency  (FEMA)  receives 
documentation  that  the  commimity  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  not  occur  and 
a  notice  of  this  will  be  provided  by 
publication  in  the  Federal  Register  on  a 
subsequent  date.  Also,  information 
identifying  the  current  participation 
status  of  a  community  can  be  obtained 
firom  FEMA’s  Community  Status  Book 
(CSB).  The  CSB  is  available  at  http:// 
www.fema.gov/fema/csb.shtm. 

DATES:  The  effective  date  of  each 
community’s  scheduled  suspension  is 
the  third  date  (“Susp.”)  listed  in  the 
third  coliunn  of  the  following  tables. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  want  to  determine  whether  a 
particular  community  was  suspended 
on  the  suspension  date  or  for  further 
information,  contact  David  Stearrett, 
Federal  Insmance  and  Mitigation 
Administration,  Federal  Emergency 
Management  Agency,  500  C  Street  SW., 
Washington,  DC  20472,  (202)  646-2953. 
SUPPLEMENTARY  INFORMATION:  The  NFIP 
enables  property  owners  to  purchase 
Federal  flood  insurance  that  is  not 
otherwise  generally  available  from 
private  insurers.  In  return,  communities 
agree  to  adopt  and  administer  local 
floodplain  management  measures  aimed 
at  protecting  lives  and  new  construction 
from  future  flooding.  Section  1315  of 


the  National  Flood  Insurance  Act  of 
1968,  as  amended,  42  U.S.C.  4022, 
prohibits  the  sale  of  NFIP  flood 
insurance  unless  an  appropriate  public 
body  adopts  adequate  floodplain 
management  measures  with  effective 
enforcement  measures.  The 
communities  listed  in  this  document  no 
longer  meet  that  statutory  requirement 
for  compliance  with  program 
regulations,  44  CFR  Part  59. 

Accordingly,  the  communities  will  be 
suspended  on  the  effective  date  in  the 
third  column.  As  of  that  date,  flood 
insurance  will  no  longer  be  available  in 
the  community.  We  recognize  that  some 
of  these  communities  may  adopt  and 
submit  the  required  documentation  of 
legally  enforceable  floodplain 
management  measures  after  this  rule  is 
published  but  prior  to  the  actual 
suspension  date.  These  communities 
will  not  be  suspended  and  will  continue 
to  be  eligible  for  the  sale  of  NFIP  flood 
insurance.  A  notice  withdrawing  the 
suspension  of  such  communities  will  be 
published  in  the  Feder&l  Register. 

In  addition,  FEMA  publishes  a  Flood 
Insurance  Rate  Map  (FIRM)  that 
identifies  the  Special  Flood  Hazard 
Areas  (SFHAs)  in  these  communities. 
The  date  of  the  FIRM,  if  one  has  been 
published,  is  indicated  in  the  fourth 
column  of  the  table.  No  direct  Federal 
financial  assistance  (except  assistance 
pursuant  to  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  not  in  connection  with  a 
flood)  may  be  provided  for  construction 
or  acquisition  of  buildings  in  identified 
SFHAs  for  communities  not 
participating  in  the  NFIP  and  identified 
for  more  than  a  year  on  FEMA’s  initial 
FIRM  for  the  community  as  having 
flood-prone  areas  (section  202(a)  of  the 
Flood  Disaster  Protection  Act  of  1973, 

42  U.S.C.  4106(a),  as  amended).  This 
prohibition  against  certain  types  of 
Federal  assistance  becomes  effective  for 
the  communities  listed  on  the  date 
shown  in  the  last  column.  The 
Administrator  finds  that  notice  and 
public  comment  procedufes  under  5 
U.S.C.  553(b),  are  impracticable  and 
unnecessary  because  communities  listed 
in  this  final  rule  have  been  adequately 
notified. 

Each  community  receives  6-month, 
90-day,  and  30-day  notification  letters 
addressed  to  the  Chief  Executive  Officer 
stating  that  the  community  will  be 
suspended  unless  the  required 
floodplain  management  measures  are 
met  prior  to  the  effective  suspension 
date.  Since  these  notifications  were 
made,  this  fined  rule  may  take  effect 
within  less  than  30  days. 

National  Environmental  Policy  Act. 
This  rule  is  categorically  excluded  fi-om 


69000  Federal  Register/ Vol.  78,  No.  222 /Monday,  November  18,  2013 /Rules  and  Regulations 


the  requirements  of  44  CFR  Part  10, 
Environmental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act.  The 
Administrator  has  determined  that  this 
rule  is  exempt  from  the  requirements  of 
the  Regulatory  Flexibility  Act  because 
the  National  Flood  Insurance  Act  of 
1968,  as  amended.  Section  1315,  42 
U.S.C.  4022,  prohibits  flood  insurance 
coverage  unless  an  appropriate  public 
body  adopts  adequate  floodplain 
m^agement  measures  with  effective 
enforcement  measures.  The 
communities  listed  no  longer  comply 
with  the  statutory  requirements,  and 
after  the  effective  date,  flood  insurance 
will  no  longer  be  available  in  the 


communities  unless  remedial  action 
takes  place. 

Regulatory  Classification.  This  final 
rule  is  not  a  significant  regulatory  action 
under  the  criteria  of  section  3(f)  of 
Executive  Order  12866  of  September  30, 
1993,  Regulatory  Planning  and  Review, 
.58  FR  51735. 

Executive  Order  13132,  Federalism. 
This  rule  involves  no  policies  that  have 
federalism  implications  under  Executive 
Order  13132. 

Executive  Order  12988,  Civil  Justice 
Reform.  This  rule  meets  the  applicable 
standards  of  Executive  Order  12988.  * 

Paperwork  Reductiqn'Act.  This  rule 
does  not  involve  any  collection  of 
information  for  purposes  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 


List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance,  Floodplains. 

Accordingly,  44  CFR  part  64  is 
amended  as  follows:  ,  ' 

PART  64— [AMENDED] 

■  1.  The  authority  citation  for  part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  el  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.;  p.  329;  E.0. 12127,  44  FR  19367, 
3  CFR,  1979  Comp.;  p.  376. 

§64.6  [Amended] 

■  2.  The  tables  published  under  the 
authority  of  §  64.6  are  amended  as 
follows: 


State  amd  location 

■  Community 
No. 

Effective  date  authorization/ 
cancellation  of  sale  of  flood 
insurance  in  community 

Current  effective  map 
date 

Date  certain  Federal 
assistance  no  longer 
available  in  SFHAs 

Region  III 

West  Virginia; 

• 

Hartford,  Town  8f,  Mason  County 

540247 

April  29,  1975,  Emerg;  February  15, 
1978,  Reg:  December  3,  2013, 
Susp.  ' 

December  3,  2013 . 

December  3,  2013. 

Hertderson,  Town  of.  Mason 
County. 

540251 

May  27,  1975,  Emerg:  May  15,  1978, 
Reg;  December  3,  2013,  Susp. 

. do*  . 

Do. 

Leon.  Town  of.  Mason  County  . 

540113 

July  16,  1975,  Emerg;  August  15, 
1978,  Reg:  December  3,  2013, 
Susp. 

. do  . ; . 

Do. 

Mason,  Town  of,  Mason  County  .. 

540248 

May  21,  1975,  Emerg;  February  15. 
1978,  Reg:  December  3,  2013, 
Susp. 

. do  . 

Do. 

Mason  County,  Unincorporated 
Areas. 

Region  V 

Michigan; 

540112 

April  25,  1975,  Emerg;  January  2, 
1980,  Reg:  December  3,  2013, 
Susp. 

. do  . . 

Do. 

Deartxxn  Heights,  City  of,  Wayne 
County. 

260221 

January  12,  1973,  Emerg;  May  2, 
1983,  Reg:  December  3,  2013, 
Susp. 

. do  . 

Do. 

Huron,  Township  of,  Wayne 
County. 

260545 

May  28,  1982,  Emerg;  October  17, 
1986,  Reg;  December  3,  2013, 
Susp. 

. do  . 

Do. 

Inkster,  City  of,  Wayne  County  .... 

1 

260232 

February  23,  19/3,  Emerg;  March  2, 
1979,  Reg:  December  3,  2013, 
Susp. 

. do  . 

Do. 

Romukjs.  City  of,  Wayne  County 

260381 

N/A,  Emerg;  May  24,  2012,  Reg;  De¬ 
cember  3,  2013,  Susp. 

. do  . 

Do. 

Sumpte:,  Township  of,  Wayne 
CcMnty. 

260243 

Septerriber  3,  1976,  Emerg;  May  5, 
1981,  Reg:  December  3.  2013, 

’  Susp. 

. do  . 

Do. 

Taylor,  City  of,  Wayne  County  . 

260728 

November  25,  1986,  Emerg;  Novem¬ 
ber  25,  1986,  Reg:  December  3, 
2013,  Susp. 

. do  . 

Do. 

Wayne,  City  of,  Wayne  County  .... 

260245 

April  3,  1975,  Emerg;  August  15, 
1980,  Reg;  December  3,  2013, 
Susp. 

. do  . . 

Do. 

Westlarxl,  City  of,  Wayne  County 

260739 

January  22,  1985,  Emerg;  January  22, 
1985,  Reg;  December  3,  2013, 
Susp. 

. do  . 

Do. 

•-do-  =Ditto. 

Code  for  reading  third  column:  Emerg. — Emergency;  Reg. — Regular;  Susp.' — Suspension. 
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Dated:  October  30;  2013. 

David  L.  Miller, 

Associate  Administrator,  Federal  Insurance 
and  Mitigation  Administration,  Department 
of  Homeland  Security,  Federal  Emergency 
Management  Agency. 

IFRDoc.  2013-27513'Filed  11-15-13;  8:45  am] 

BILUNG  CODE  9110-12-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

44  CFR  Part  64 

[Docket  ID  FEMA-2013-0002;  Internal 
Agency  Docket  No.  FEMA-8309] 

Suspension  of  Community  Eligibility 

AGENCY:  Federal  Emergency 
Management  Agency,  QHS. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  identihes 
communities  where  the  sale  of  flood 
insurance  has  been  authorized  under 
the  National  Flood  Insurance  Program 
(NFIP)  that  are  scheduled  for 
suspension  on  the  effective  dates  listed 
within  this  rule  because  of 
noncompliance  with  the  floodplain 
management  requirements  of  the 
program.  If  the  Federal  Emergency 
Management  Agency  (FEMA)  receives 
documentation  that  the  community  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will' not  occur  and 
a  notice  of  this  will  be  provided  by 
publication  in  the  Federal  Register  on  a 
subsequent  date.  Also,  information 
identifying  the  current  participation 
status  of  a  community  can  be  obtained 
from  FEMA’s  Community  Status  Book 
(CSB).  The  CSB  is  available  at  http:// 
www.fema.gov/fema/csb.shtm. 

DATES:  The  effective  date  of  each 
community’s  scheduled  suspension  is 
the  third  date  {“Susp.”)  listed  in  the 
third  column  of  the  following  tables. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  want  to  determine  whether  a 
particular  community  was  suspended 
on  the  suspension  date  or  for  further 
information,  contact  David  Stearrett, 
Federal  Insurance  and  Mitigation 
Administration,  Federal  Emergency 
Management  Agency,  500  C  Street  SW., 
Washington,  DC  20472,  (202)  646-2953. 
SUPPLEMENTARY  INFORMATION:  The  NFIP 
enables  property  owners  to  purchase 
Federal  flood  insurance  that  is  not 
otherwise  generally  available  from 


private  insurers.  In  return,  communities 
agree  to  adopt  and  administer  local 
floodplain  management  measures  aimed 
at  protecting  lives  and  new  construction 
from  future  flooding.  Section  1315  of 
the  National  Flood  Insurance  Act  of 
1968,  as  amended,  42  U.S.C.  4022, 
prohibits  the  sale  of  NFIP  flood 
insurance  unless  an  appropriate  public 
body  adopts  adequate  floodplain 
management  measures  with  effective 
enforcement  measures.  The 
communities  listed  in  this  document  no 
longer  meet  that  statutory  requirement 
for  compliance  with  program 
regulations,  44  CFR  Part  59. 

Accordingly,  the  communities  will  be 
suspended  on  the  effective  date  in  the 
third  column.  As  of  that  date,  flood 
insurance  will  no  longer  be  available  in 
the  community.  We  recognize  that  some 
of  these  communities  may  adopt  and 
submit  the  required  documentation  of 
legally  enforceable  floodplain 
management  measures  after  this  rule  is 
published  but  prior  to  the  actual 
suspension  date.  These  communities 
will  not  be  suspended  and  will  continue 
to  be  eligible  for  the  sale  of  NFIP  flood 
insurance.  A  notice  withdrawing  the 
suspension  of  such  communities  will  be 
published  in  the  Federal  Register. 

In  addition,  FEMA  publishes  a  Flood 
Insurance  Rate  Map  (FIRM)  that 
identifies  the  Special  Flood  Hazard 
Areas  (SFHAs)  in  these  communities. 
The  date  of  the  FIRM,  if  one  has  been 
published,  is  indicated  in  the  fourth 
column  of  the  table.  No  direct  Federal 
financial  assistance  (except  assistance 
pmsuant  to  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  not  in  connection  with  a 
flood)  may  be  provided  for  construction 
or  acquisition  of  buildings  in  identified 
'ISFHAs  for  communities  not 
participating  in  the  NFIP  and  identified 
for  more  than  a  year  on  FEMA’s  initial 
FIRM  for  the  community  as  having 
flood-prone  areas  (section  202(a)  of  the 
Flood  Disaster  Protection  Act  of  1973, 

42  U.S.C.  4106(a),  as  amended).  This 
prohibition  against  certain  types  of 
Federal  assistance  becomes  effective  for 
the  communities  listed  on  the  date 
shown  in  the  last  column.  The 
Administrator  finds  that  notice  and 
.  public  comment  procedures  under  5 
U.S.C.  553(b),  are  impracticable  and 
unnecessary  because  communities  listed 
in  this  final  rule  have  been  adequately 
notified. 

Each  community  receives  6-month, 
90-day,  and  30-day  notification  letters, 
addressed -to  the  Chief  Executive  Officer 
stating  that  the  community  will  be 


suspended  unless  the  required 
floodplain  management  measures  are 
met  prior  to  the  effective  suspension 
date.  Since  these  notifications  were 
made,  this  final  rule  may  take  effect 
within  less  than  30  days. 

National  Environmental  Policy  Act. 
This  rule  is  categorically  excluded  from 
the  requirements  of  44  CFR  Part  iO, 
Environmental  Considerations.  No 
,  environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act.  The 
Administrator  has  determined  that  this 
rule  is  exempt  from  the  requirements  of 
the  Regulatory  Flexibility  Act  because 
the  National  Flood  Insurance  Act  of 
1968,  as  amended.  Section  1315,  42 
U.S.C.  4022,  prohibits  flood  insurance 
coverage  unless  an  appropriate  public 
body  adopts  adequate  floodplain 
management  measures  with  effective 
enforcement  measures.  The 
communities  listed  no  longer  comply 
with  the  statutory  requirements,  and 
after  the  effective  date,  flood  insurance 
will  no  longer  be  available  in  the 
communities  unless  remedial  action 
takes  place. 

Regulatory  Classification.  This  final 
rule  is  not  a  significant  regulatory  action 
under  the  criteria  of  section  3(f)  of 
Executive  Order  12866  of  September  30, 
1993,  Regulatory  Planning  and  Review, 
58  FR  51735. 

Executive  Order  13132,  Federalism. 
This  rule  involves  no  policies  that  have 
federalism  implications  under  Executive 
Order  13132. 

Executive  Order  12988,  Civil  Justice 
Reform.  This  rule  meets  the  applicable 
standards  of  Executive  Order  12988. 

Paperwork  Reduction  Act.  This  rule 
does  not  involve  any  collection  of 
information  for  purposes  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance.  Floodplains. 

Accordingly,  44  CFR  part  64  is 
amended  as 'follows: 

PART  64— {AMENDED} 

■  1.  The  authority  citation  for  part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.;  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.;  p.  376. 

§64.6  [Amended] 

■  2.  The  tables  published  under  the 
authority  of  §  64.6  are  amended  as 
follows: 
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-  State  and  location 

Community 

No. 

Effective  date  authorization/ 
cancellation  of  sale  of  flood 
insurance  in  community 

Current  effective  map 
date 

Date  certain  Federal 
assistance  no  longer 
available  in  SFHAs 

Region  IV 

Kentucky: 

Clay,  City  of,  Webster  County . 

210222 

January  29,  1976,  Emerg;  August  19, 
1986,  Reg;  December  17,  2013, 
Susp. 

December  17,  2013  ... 

December  17,  2013. 

Providence,  City  of,  Webster 
County. 

210223 

July  21,  1975,  Emerg;  September  1, 
1986,  Reg;  December  17,  2013, 
Susp. 

. do* . . . . 

Do. 

Sebree,  City  of,  Webster  County 

210224 

July  7,  1975,  Emerg;  August  19, 
1986,  Reg;  December  17,  2013, 
Susp. 

. do  . . 

Do. 

Slaughters,  City  of,  Webster 
County. 

210225 

February  17,  1976,  Emerg;  July  3, 
1986,  Reg;  December  17,  2013, 
Susp. 

. do  . . . . 

Do. 

Wheat  Croft,  Town  of,  Webster 
County. 

Region  V 

Indiana; 

210248 

May  19,  2005,  Emerg;  N/A,  Reg;  De¬ 
cember  17,  2013,  Susp. 

. do  . 

r 

Do. 

Angola,  City  of,  Steuben  County  .. 

180244 

April  18,  1975,  Emerg;  June  17,  1986, 
Reg;  December  17,  2013,  Susp. 

. do  . 

Do. 

Clear  Lake,  Town  of,  Steuben 
County. 

180247 

October  7,  1976,  Emerg;  May  25, 
1984,  Reg;  December  17,  2013, 
Susp. 

. do' . . . . 

Do. 

Hamilton,  Town  of,  Steuben 
County. 

180248 

November  20,  1975,  Emerg;  August 
19,  1986,  Reg;  December  17,  2013, 
Susp. 

. do  . . . 

Do. 

Hudson,  Town  of,‘  Steuben  Coun¬ 
ty- 

180249 

May  5,  1976,  Emerg;  November  15, 
1985,  Reg;  December  17,  2013, 
Susp. 

. do  . 

Do. 

Steuben  County,  Unincorporated 
Areas. 

Region  VI 

Oklahoma; 

180243 

August  26,  1975,  Emerg;*  July  3, 
1986,  Reg;  December  17,  2013, 
Susp. 

Do. 

Kay  County,  Unincorporated 
Areas. 

400477 

July  15,  1987,  Emerg;  March  5,  1990, 
Reg:  December  17,  2013,  Susp. 

. do  . 

Do. 

Osage  County,  Unincorporated 
Areas. 

400146 

February  23,  1987,  Emerg;  December 
1,  1989,  Reg:  December  17,  2013, 

. do  . . 

Do. 

. 

Susp. 

Ponca  City,  City  of,  Kay  County  ... 

400080 

March  6,  1974,  Emerg;  July  2,  1980, 
Reg:  Decemter  17,  2013,  Susp. 

. do  . 

Do. 

=Ditto. 

Code  for  reading  third  column;  Emerg. — Emergency;  Reg. — Regular;  Susp. — Suspension. 


Dated:  October  30,  2013. 

David  L.  Miller, 

Associate  Administrator,  Federal  Insurance 
and  Mitigation  Administration,  Department 
of  Homeland  Security,  Federal  Emergency 
Management  Agency. 

IFR  Doc.  2013-27515  Filed  11-15-13;  8:45  am] 
BftJJNG  CODE  aiio-ia-p 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  300 

RIN  0648-XC965 

Fraser  River  Sockeye  and  Pink  Salmon 
Fisheries;  Inseason  Orders 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Temporary  orders;  inseason 
orders. 


SUMMARY:  NMFS  publishes  Fraser  River 
salmon  inseason  orders  to  regulate 
treaty  and  non-treaty  (all  citizen) 
commercial  salmon  fisheries  in  U.S. 


waters.  The  orders  were  issued  by  the 
Fraser  River  Panel  (Panel)  of  the.  Pacific 
Salmon  Commission  (Commission)  and 
subsequently  approved  and  issued  by 
NMFS  during  the  2013  salmon  fisheries 
within  the  U.S.  Fraser  River.  Panel  Area. 
These  orders  established  fishing  dates, 
times,  and  areas  for  the  gear  types  of 
U.S.  treaty  Indian  and  all  citizen 
commercial  fisheries  during  the  period 
the  Pemel  exercised  jurisdiction  over 
these  fisheries. 

DATES:  The  effective  dates  for  the 
inseason  orders  are  set  out  in  this 
document  under  the  heading  Inseason 
Orders. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peggy  Mundy  at  206-526-4323. 

SUPPLEMENTARY  INFORMATION:  The 

Treaty  between  the  Government  of  the 
United  States  of  America  and  the 
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Government  of  Canada  concerning 
Pacific  Salmon  was  signed  at  Ottawa  on 
January  28, 1985,  and  subsequently  was 
given  effect  in  the  United  States  by  the 
Pacific  Salmon  Treaty  Act  (Act)  at  16 
U.S.C.  3631-3644.  * 

Under  authority  of  the  Act,  Federal 
regulations  at  50  CFR  part  300,  subpart 
F  provide  a  framework  for  the 
implementation  of  certain  regulations  of 
the  Commission  and  inseason  orders  of 
the  Commission’s  Fraser  River  Panel  for 
U.S.  sockeye  salmon  fisheries  in  the 
Fraser  River  Panel  Area. 

The  regulations  close  the  U.S.  portion 
of  the  Fraser  River  Panel  Area  to  U.S. 
sockeye  and  pink  salmon  tribal  and 
non-tribal  commercial  fishing  unless  * 
opened  by  Panel  orders  that  are  given 
effect  by  inseason  regulations  published 
by  NMFS.  During  the  fishing  season, 
NMFS  may  issue  regulations  that 
establish  fishing  times  and  areas 
consistent  with  the  Commission 
agreements  and  inseason  orders  of  the 
Panel.  Such  orders  must  be  consistent 
with  domestic  legal  obligations  and  are 
issued  by  Regional  Administrator,  West 
Coast  Region,  NMFS.  Official 
notification  of  these  inseason  actions  is 
provided  by  two  telephone  hotline 
numbers  described  at  50  CFR 
300.97(b)(1)  and  in  77  FR  25915  (May  2, 

2012) .  The  inseason  orders  are 
published  in  the  Federal  Register  as 
soon  as  practicable  after  they  are  issued. 
Due  to  the  frequency  with  which 
inseason  orders  are  issued,  publication 
of  individual  orders  is  impractical. 
Therefore,  the,  201 3  orders  are  being 
published  in  this  single  document  to 
avoid  fragmentation. 

Inseason  Orders 

The  following  inseason  orders  were 
adopted  by  the  Panel  and  issued  for  U.S. 
fisheries  by  NMFS  during  the  2013 
fishing  season.  Each  of  the  following 
inseason  actions  was  effective  upon 
announcement  on  telephone  hotline 
numbers  as  specified  at  50  CFR 
300.97(b)(1)  and  in  78  FR  25865  (May  3, 

2013) ;  those  dates  and  times  are  listed 
herein.  The  times  listed  are  local  times, 
and  the  areas  designated  are  Puget 
Sound  Management  and  Catch 
Reporting  Areas  as  defined  in  the 
Washin^on  State  Administrative  Code 
at  Chapter  220-22. 


Fraser  River  Panel  Order  Number 
2013-01:  Issued  2  p.m.,  July  29,  2013 

Treaty  Indian  Fishery 

Areas  4B,  5,  and  6C:  Open  to  drift 
gillnets  12  p.m.  (noon),  Tuesday,  July 
30,  2013,  to  12  p.m.  (noon),  Saturday, 
August  3,  2013. 

Fraser  River  Panel  Order  Number 
2013-02:  Issued  12:30  p.m.,  August  2, 
2013  . 

Treaty  Indian  Fishery 

Areas  4B,  5,  and  6C:  Extend  for  drift 
gillnets  from  12  p.m.  (noon),  Saturday, 
August  3,  2013,  to  12  p.m.  (noon),  _ 
Wednesday,  August  7,  2013. 

Fraser  River  Panel  Order  Number 
2013-€3:  Issued  2:30  p.m.,  August  6, 
2013 

Treaty  Indian  Fishery 

Areas  4B,  5,  and  6C:  Extend  for  drift 
gillnets  fi-om  12  p.m.  (noon), 
Wednesday,  August  7,  2013  to  12  p.m. 
(noon),  Saturday,  August  10,  2013. 

Fraser  River  Panel  Order  Number 
2013-04:  Issued  2:30  p.m.,  August  23, 
2013 

Treaty  Indian  Fishery 

Areas  4B,  5,  and  6C:  Open  for  drift 
gillnets  from  12  p.m.  (noon),  Saturday, 
August  24,  2013  to  12  p.m.  (noon), 
Wednesday,  August  28,  2013. 

Areas  6,  7,  and  7 A:  Open  for  net 
fishing  from  5  a.m.,  Sunday,  August  25, 
2013  to  9  a.m.,  Tuesday,  August  27, 
2013  in  the  area  southerly  and  easterly 
of  a  straight  line  drawn  fi-om  Iwersen’s 
dock  on  Point  Roberts  in  the  State  of 
Washington  to  the  Georgina  Point  Light 
at  the  entrance  to  Active  Pass  in  the 
Province  of  British  Columbia. 

All  Citizen  Fishery 

Area  7:  Open  to  reefnets  with  non¬ 
retention  of  sockeye  salmon  from  5  a.m. 
to  9  p.m.,  Saturday,  August  24,  2013 
and  Sunday,  August  25,  2013. 

Areas  7  and  7 A:  Open  to  purse  seines 
with  non-retention  of  sockeye  from  5 
a.m.  to  9  p.m.,  Tuesday,  August  27, 
2013  in  the  area  southerly  and  easterly 
of  a  straight  line  drawn  from  Iwersen’s 
dock  on  Point  Roberts  in  the  State  of 
Washington  to  the  Georgina  Point  Light 
at  the  entrance  to  Active  Pass  in  the 
Province  of  British  Columbia. 


Areas  7  and  7 At  Open  to  gillnets  with 
non-retention  of  sockeye  fi-om  8  a.m.  to 
11:59  p.m.  (midnight),  Tuesday,  August 
27,  2013  in  the  area  southerly  and 
easterly  of  a  straight  line  drawn  from 
Iwersen’s  dock  on  Point  Roberts  in  the 
State  of  Washington  to  the  Georgina 
Point  Light  at  the  entrance  to  Activo 
Pass  in  the  Province  of  British 
Columbia. 

Fraser  River  Panel  Order  Number 
2013-05:  Issued  2:05  p.m.,  August  27, 
2013 

Treaty  Indian  Fishery 

Areas  4B,  5,  and  6C:  Extend  for  drift 
gillnets  fi-om  12  p.m.  (noon), 

Wednesday  August  28,  2013  to  12  p.m. 
(noon),  Friday  August  30,  2013.  Sockeye 
may  be  retained  for  ceremonial  and 
subsistence  purposes  only. 

Areas  6,  7,  and  7 A:  Open  for  net 
fishing  from  5  a.m.,  Wednesday,  August 
28  through  9  a.m.,  Friday,  August  30, 
2013  in  the  area  southerly  and  easterly 
of  a  straight  line  drawn  from  Iwersen’s 
dock  on  Point  Roberts  in  the  State  of 
Washington  to  the  Georgina  Point  Light 
at  the  entrance  to  Active  Pass  in  the 
Province  of  British  Columbia.  Purse 
seines  must  release  all  sockeye.  Gillnets 
may  retain  sockeye  for  ceremonial  and 
subsistence  purposes  only. 

All  Citizen  Fishery  . 

Area  7:  Open  to  reefiiets  with  non¬ 
retention  of  sockeye  from  5  a.m.  to  9 
p.m.,  Wednesday,  August  28,  2013, 
Thursday,  August  29,  2013  and  Friday, 
August  30,  2013. 

Areas  7  and  7 A:  Open  to  purse  seines 
with  non-retention  of  sockeye  from  5 
a.m.  to  9  p.m.,  Friday,  August  30,  2013 
in  the-area  southerly  and  easterly  of  a 
straight  line  drawn  from  Iwersen’s  dock 
on  Point  Roberts  in  the  State  of 
Washington  to  the  Georgina  Point  Light 
at  the  entrance  to  Active  Pass  in  the 
Province  of  British  Columbia. 

Areas  7  and  7 A:  Open  to  gillnets  with 
non-retention  of  sockeye  from  8  a.m.  to 
11:59  p.m.  (midnight),  Friday,  August 
30,  2013  in  the  area  southerly  and 
easterly  of  a  straight  line  drawn  from 
Iwersen’s  dock  on  Point  Roberts  in  the 
State  of  Washington  to  the  Georgina 
Point  Light  at  the  entrance  to  Active 
Pass  in  the  Province  of  British 
Columbia. 
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Fraser  River  Panel  Order  Number 
2013-06:  Issued  1:35  p.m.,  August  29, 
2013 

TYeaty  Indiw  Fishery 

Areas  4B,  5,  and  6C:  Extend  for  drift 
gillnets  from  12  p.m.  (noon),  Friday 
August  30,  2013  to  12  p.m.  (noon), 
Wednesday,  September  4,  2013. 

Sockeye  may  be  retained  for  ceremonial 
and  subsistence  purposes  only. 

Areas  6,  7,  ana  7A:  Open  for  net 
ftshing  from  5  a.m.,  Saturday,  August  31 
through  9  a.m.,  Monday,  September  2, 
2013,  and  firom  5  a.m.,  Tuesday, 
September  3  through  9  a.m., 

Wednesday,  September  4  in  the  area 
southerly  and  easterly  of  a  straight  line 
drawn  firom  Iwersen’s  dock  on  Point 
Roberts  in  the  State  of  Washington  to 
the  Georgina  Point  Light  at  the  entrance 
to  Active  Pass  in  the  Province  of  British 
Columbia.  Sockeye  may  be  retained  for 
ceremonial  and  subsistence  purposes 
only. 

All  Citizen  Fishery 

Area  7:  Open  to  reefriets  with  non¬ 
retention  of  sockeye  fr'om  5  a.m.  to  9 
p.m.,  Saturday,  August  31,  2013, 
Simday,  September  1,  2013,  Monday, 
September  2,  2013,  and  Tuesday, 
September  3,  2013. 

Areas  7  and  7 A:  Open  to  purse  seines 
with  non-retention  of  sockeye  from  5 
a.m.  to  9  p.m.,  Monday,  September  2, 
2013  in  the  area  southerly  and  easterly 
of  a  straight  line  drawn  from  Iwersen’s 
dock  on  Point  Roberts  in  the  State  of  ' 
Washington  to  the  Georgina  Point  Light 
at  the  entrance  to  Active  Pass  in  the 
Province  of  British  Columbia. 

Areas  7  and  7 A:  Open  to  gillnets  with 
non-retention  of  sockeye  from  8  a.m.  to 
11:59  p.m.  (midnight),  Monday, 
September  2,  2013  in  the  area  southerly 
and  easterly  of  a  straight  line  drawn 
frum  Iwersen’s  dock  on  Point  Roberts  in 
the  State  of  Washington  to  the  Georgina 
Point  Light  at  the  entrance  to  Active 
Pass  in  the  Province  of  British 
Columbia. 

Fraser  River  Panel  Order  Number 
2013-67:  Issued  3  p.m.,  September  3, 
2013 

Treaty  Indian  Fishery 

Areas  4B,  5,  and  6C:  Extend  for  drift 
gillnets  from  12  p.m.  (noon), 
Wednesday,  September  4,  2013  to  12 
p.m.  (noon),  Saturday,  September  7, 
2013.  Sockeye  may  be  retained  for 
ceremonial  and  subsistence  purposes 
only. 

Areas  6,  7,  and  7 A:  Extend  for  net 
fishing  from  9  a.m.,.  Wednesday, 


September  4,  2013  through  9  a.m., 
Thursday,  September  5,  2013  and  open 
from  5  a.m.,  Friday,  September  6,  2013 
through  9  a.m.,  Saturday,  September  7, 
2013.  Sockeye  may  be  retained  for 
ceremonial  and  subsistence  pvuposes 
only. 

All  Citizen  Fishery 

Area  7:  Open  to  reefnets  with  non¬ 
retention  of  sockeye  from  5  a.m.  to  9 
p.m.,  Wednesday,  September  4,  2013, 
Thursday,  September  5,  2013,  and 
Friday,  September  6,  2013. 

Areas  7  and  7 A:  Open  to  piurse  seines 
with  non-retention  of  sockeye  from  5 

а. m.  to  9  p.m.,  Thursday,  September  5, 
2013. 

Areas  7  and  7 A:  Open  to  gillnets  with 
non-retention  of  sockeye  from  8:10  a.m. 
to  11:59  p.m.  (midnight),  Thursday, 
September  5,  2013. 

Fraser  River  Panel  Order  Number 
2013-08:  Issued  12:30  p.m.,  September 

б,  2013 

Treaty  Indian  Fishery 

Areas  4B,  5,  and  6C:  Extend  for  drift 
gillnets  from  12  p.m.  (noon),  Saturday, 
September  7,  2013  through  12  p.m. 
(noon),  Wednesday,  September  11, 

2013.  Sockeye  may  be  retained  for 
ceremoni?'  and  subsistence  purposes 
only. 

Areas  6,  7,  and  7 A:  Extend  for  net 
fishing  from  9  a.m.,  Saturday, 

September  7,  2013  through  9  a.m., 
Monday,  September  9,  2013,  and  open 
for  net  fishing  from  5  a.m.,  Tuesday, 
September  10  through  9  a.m., 
Wednesday,  September  11,  2013. 
Sockeye  may  be  retained  for  ceremonial 
and  subsistence  purposes  only. 

All  Citizen  Fishery 

Area  7:  Open  to  reefriets  with  non¬ 
retention  of  sockeye  from  5  a.m.  to  9 
p.m.,  Saturday,  September  7,  2013, 
Sunday  September  8,  2013,  Monday, 
September  9,  2013,  and  Tuesday, 
September  10,  2013. 

Areas  7  and  7 A:  Open  to  purse  seines 
with  non-retention  of  sockeye  from  5 
a.m.  to  9  p.m.,  Monday,  September  9, 
2013. 

Areas  7  and  7 A:  Open  to  gillnets  with 
non-retention  of  soclceye  from  8:15  a.m. 
to  il:59  p.m.  (midnight),  Monday, 
September  9,  2013. 

Fraser  River  Panel  Order  Number 
2013-09:  Issued  12:25  p.m.,  September 
10, 2013 

Treaty  Indian  Fishery 

Areas  4B.  5,  and  6C:  Extend  for  drift 
gillnets  from  12  p.m.  (noon). 


Wednesday,  September  11,  2013 
through  12  p.m.  (noon),  Saturday, 
September  14,  2013.  Sockeye  may  be 
retained  for  ceremonial  and  subsistence 
purposes  only. 

0 

Areas  6,  7,  and  7 A:  Extend  for  net 
ftshing  from  9  a.m.,  Wednesday, 
September  11,  2013  through  9  a.m., 
Friday,  September  13,  2013.  Sockeye 
may  be  retained  for  ceremonial  and 
subsistence  purposes  only. 

All  Citizen  Fishery 

Area  7:  Open  to  reefnets  with  non¬ 
retention  of  sockeye  from  5  a.m.  to  9 
p.m.,  Wednesday,  September  11,  2013, 
Thursday,  September  12,  2013,  and 
Friday,  September  13,  2013. 

Areas  7  and  7 A:  Open  to  purse  seines 
with  non-retention  of  sockeye  from  8:30 
a.m.  to  4:30  p.m.,  Friday,  September  13, 
2013. 

Areas  7  and  7 A:  Open  to  gillnets  with 
non-retention  of  sockeye  from  8:20  a.m. 
to  11:59  p.m.  (midnight),  Friday, 
September  13,  2013. 

Fraser  River  Panel  Order  Number 
2013-10:  Issued  3:45  p.m.,  September 
13, 2013 

Treaty  Indian  Fishery 

Areas  4B,  5,  and  6C:  Extend  for  drift 
gillnets  from  12  p.m.  (noon),  Saturday, 
September  14,  2013  tluough  12  p.m. 
(noon),  Wednesday,  September  18, 

2013.  Sockeye  may  be  retained  for 
ceremonial  and  subsistence  purposes 
only. 

Areas  6,  7,  and  7 A:  Open  for  net 
ftshing  from  5  a.m.,  Saturday, 
September  14,  2013  through  12  p.m. 
(noon),  Tuesday,  September  17,  2013. 
Sockeye  may  be  retained  for  ceremonial 
and  subsistence  purposes  only. 

All  Citizen  Fishery 

Area  7;  Open  to  reefnets  with  non¬ 
retention  of  sockeye  from  5  a.m.  to  9 
p.m.,  daily  fixim  Saturday,  September 
14,  2013  until  further  notice. 

Fraser  River  Panel  Order  Number 
2013-11:  Issued  12:30  p.m.,  September 
17,  2013 

Treaty  Indian  and  All  Citizen  Fisheries 

Areas  4B,  5,  and  6C:  Relinquish 
regulatory  control  effective  12:01  p.m., 
Wednesday  September  18,  2013. 
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Classification 

The  Assistant  Administrator  for 
Fisheries  NOAA  (AA),  finds  that  good 
cause  exists  for  the  inseason  orders  to  be 
issued  without  affording  the  public 
prior  notice  and  opportunity  for 
comment  under  5  U.S.C.  553(b)(B)  as 
such  prior  notice  and  opportunity  for 
comments  is  impracticable  and  contrary 
to  the  public  interest.  Prior  notice  and 
‘  opportunity  for  public  comment  is 
impracticable  because  NMFS  has 
insufficient  time  to  allow  for  prior 


notice  and  opportunity  for  public 
comment  between  the  time  the  stock  ' 
abundance  information  is  available  to 
determine  how  much  fishing  can  be 
allowed  and  the  time  the  fishery  must 
open  and  close  in  order  to  harvest  the 
appropriate  amount  of  fish  while  they 
are  available. 

The  AA  also  finds  good  cause  to 
waive  the  30-day  delay  in  the  effective 
date,  required  under  5  U.S.C.  553(d)(3), 
of  the  inseason  orders.  A  delay  in  the 
effective  date  of  the  inseason  orders 
would  not  allow  fishers  appropriately 


controlled  access  to  the  available  fish  at 
that  time  they  are  available. 

This  action  is  authorized  by  50  CFR 
300.97,  and  is  exempt  firom  review 
under  Executive  Order  12866. 

Authority:  16  U.S.C.  3636(b). 

Dated:  November  13,  2013. 

Kelly  Denit, 

Acting  Deputy  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  2013-27493  Filed  11-15-13:  8:45  ami 
BH-UNG  CODE  3510-22-P 
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Proposed  Rules 


This  secbon  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuarwe  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


OFFICE  OF  THE  FEDERAL  REGISTER 
1  CFR  Part  51 

[Docket  Number:  OFR-201 3-0001] 
RIN309S-AB78 

Incorporation  by  Reference 

AGENCY:  Office  of  the  Federal  Register, 
National  Archives  and  Records 
Administration. 

ACTION:  Extension  of  comment  period; 
correction. 

SUMMARY:  On  October  2,  2013,  the  Office 
of  the  Federal  Register  published  a 
proposal  to  amend  our  regulations 
governing  the  approval  of  agency 
requests  to  incorporate  material  by 
reference  into  the  Code  of  Federal 
Regulations.  Given  the  recent 
government  shutdown  and  technical 
issues  with  Regulations.gov,  we  are 
extending  the  comment  period.  We  are 
also  correcting  the  docket  number  and 
adding  a  link  to  the  docket. 

DATES:  Comments  must  be  received  on 
or  before  January  31,  2013. 

ADDRESSES:  You  may  submit  comments, 
identified  using  the  subject  line  of  this 
document,  by  any  of  the  following 
methods: 

•  Federal  eRulemaking  Portal:  http:// 
www.reguIations.gov/it!docketDetaiI;D= 
OFR-201 3-0001.  Follow  the  instructions 
for  submitting  comments. 

•  Email:  Fedreg.Iegal@nara.gov. 
Include  the  subject  line  of  this 
document  in  the  subject  line  of  the 
message. 

•  Mail:  the' Office  of  the  Federal 
Register  (NF),  The  National  Archives 
and  Records  Administration,  8601 
Adelphi  Road,  College  Park,  MD. 

•  Hand  Delivery/Courier:  Office  of 
the  Federal  Register,  800  North  Capitol 
Street  NW.,  Suite  700,  Washington,  EKl 
20001. 

Docket  materials  are  available  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street  NW.,  Suite  700, 
Washington,  DC  20001,  202-741-6030. 
Please  contact  the  persons  listed  in  the 
FOR  FURTHER  INFORMATION  CONTACT 


section  to  schedule  your  inspection  of 
docket  materials.  The  Office  of  the 
Federal  Register’s  official  hours  of 
business  are  Monday  through  Friday, 
8:45  a.m.  to  5:15  p.m.,  excluding 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Amy  Bunk,  Director  of  Legal  Affairs  and 
Policy,  or  Miriam  Vincent,  Staff 
Attorney,  Office  of  the  Federal  Register, 
at  Fedreg.IegaI@nara.gov,  or  202-741- 
6030. 

SUPPLEMENTARY  INFORMATION:  On 

October  2,  2013,  the  Office  of  the 
Federal  Register  published  a  proposal  to 
amend  our  regulations  governing  the 
approval  of  agency  requests  to 
incorporate  material  by  reference  into 
the  Code  of  Federal  Regulations  (77  FR 
11414  (February  27,  2012)).  Given  the 
recent  government  shutdown  and 
technical  issues  with  Regulations.gov, 
we  are  extending  the  comment  period. 
We  are  also  correcting  the  docket 
number  and  adding  a  link  to  the  docket. 

Correction 

In  proposed  rule  FR  Doc.  2013-24217, 
beginning  on  page  60784  in  the  issue  of 
October  2,  2013,  make  the  following 
corrections: 

a.  in  the  Document  Heading  on  page 
60784  in  the  first  column  between  the 
brackets,  remove  and  replace  the  docket 
number  as  follows: 

“Docket  Number:  OFR-201 3-0001” 

b.  in  the  ADDRESSES  section  on  page 
60784  in  the  first  column,  remove  and 
replace  the  first  bullet  as  follows: 

“Federal  eRulemaking  Portal:  http:// 
www.regulations.gov/ 
tt!docketDetaiIJ3=OFR-201 3-0001 . 
Follow  the  instructions  for  submitting 
comments.” 

Dated:  November  13,  2013. 

Charles  A.  Barth, 

Director,  Office  of  the  Federal  Register. 
[FRDoc.  2013-27541  Filed  ll-14-a3:  11:15  am] 
BILLING  CODE  150S-02-P 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  16  and  112 

[Docket  No.  FDA-201 1-N-0921] 

RIN  0910-AG35 

Environmental  Impact  Statement  for 
the  Proposed  Rule:  Standards  for 
Growing,  Harvesting,  Packing,  and  * 
Holding  of  Produce  for  Human 
Consumption;  Extension  of  Comment 
Period 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Extension  of  comment  period 
for  the  Environmental  Impact  Statement 
for  the  proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA  or  we)  is 
extending  the  comment  period  for  the 
“Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement  for  the 
Proposed  Rule:  Standards  for  Growing, 
Harvesting,  Packing,  and  Holding  of 
Produce  for  Human  Consumption”  that 
appeared  in  the  Federal  Register  of 
August  19,  2013.  We  are  taking  this 
action  to  allow  interested  persons  an 
opportunity  to  provide  comment  on  the 
scope  of  issues  the  Agency  should 
include  in  the  Environmental  Impact 
Statement  (EIS),  including  their 
significance,  as  part  of  the  scoping 
process  for  the  EIS. 

DATES:  The  date(s)  and  location(s)  of  any 
scoping  meetings,  if  determined  to  be 
necessary  ,  will  be  announced  at  least  15 
days.in  advance  through  FDA  Web  site’s 
at  http://www.fda.gov/Food/ 
GuidanceReguIation/FSMA/ 
ucm334114Mm.  Comments  on  the 
scope  of  issues  the  Agency  should 
include  in  the  EIS  may  be  submitted  in 
writing  until  March  15,  2014. 
ADDRESSES:  You  may  submit  comments 
on  the  scope  of  issues  the  Agency 
should  include  in  the  EIS,  identified  by 
Docket  No.  FDA-201  l-N-0921  and/or 
Regulatory  Information  Number  (RIN) 
0910-AG35,  by  any  of  the  following 
methods: 

Electronic  Submissions 

Submit  electronic  comments  in  the 
following  way: 
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•  Federal  eRuIemaking  Portal:  http:// 
www.reguIations.gov.  Follow  the 
instructions  for  submitting  comments. 

Written  Submissions 

Submit- written  submissions  in  the 
following  ways: 

•  Mail/Hand  delivery /Courier  (for 
paper  or  CD-ROM  submissions): 

Division  of  Dockets  Management  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852. 

Instructions:  All  submissions  received 
must  include  the  Agency  name  and 
Docket  No.  FDA-2011-N-0921,  and  RIN 
0910-AG35  for  this  rulemaking.  All 
comments  received  may  be  posted 
without  change  to  http:// 
www.regulations.gov,  including  any 
personal  information  provided.  For 
additional  information  on  submitting 
comments,  see  the  “Request  for 
Comments”  heading  of  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  document. 

•  Docket:  For  access  to  the  docket  to 
read  background  documents  or 
comments  received,  go  to  http:// 
www.regulations.gov  and  insert  the 
docket  number,  found  in  brackets  in  the 
heading  of  this  document,  into  the 
“Search”  box  and  follow  the  prompts 
and/or  go  to  the  Division  of  Dockets 
Management,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Annette  McCarthy,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
205),  Food  and  Drug  Administration, 
5100  Paint  Branch  Pkwy.,  College  Park, 
MD  20740,  240-402-1200. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  August  19, 
2013  (78  FR  50358),  we  published  a 
notice  of  intent  entitled  “Notice  of 
Intent  to  Prepare  an  Environmental 
Impact  Statement  for  the  Proposed  Rule: 
Standards  for  Crowing,  Harvesting, 
Packing,  and  Holding  of  Produce  for 
Human  Consumption”  with  a  comment 
period  extending  through  November  15, 
2013,  to  announce  the  beginning  of  the 
scoping  process.  We  solicited  public 
comments  and  requested  public  input  to 
identify  issues  to  be  analyzed  in  an  EIS. 

The  purpose  of  the  public  scoping 
process  for  the  EIS  is  to  determine 
relevant  issues  that  will  influence  the 
scope  of  the  environmental  analysis, 
including  potential  alternatives,  and  the 
extent  to  which  those  issues  and 
impacts  will  be  analyzed  in  the  EIS. 
Federal,  State,  and  local  agencies,  along 
with  tribes  and  other  stakeholders  that 
may  be  interested  in  or  affected  by  the 


produce  safety  rule  are  invited  to 
participate  in  the  scoping  process.  FDA 
has  previously  sought  comment  on  • 
potential  environmental  effects  as  part 
of  the  public  comment  period  for-the 
proposed  rule,  including  specific 
questions  regarding  agricultural  water, 
biological  soil  amendments  of  animal 
origin,  and  wildlife  (78  FR  3504  at  3616, 
3619-3620;  January  16,  2013).  FDA 
believes  that  these  questions  are  still 
relevant  to  the  environmental  analysis 
and  will  consider  comments  received. 

FDA  is  granting  an  extension  of  the 
public  scoping  period  to  allow  the 
public  additional  time  to  provide 
comment  and  for  FDA  to  hold,  as 
appropriate,  one  or  more  public  scoping 
meetings  during  this  time  period.  As 
part  of  the  scoping  process,  the  Agency 
will  determine  the  range  of  actions, 
alternatives,  and  impacts  to  be 
considered  in  the  EIS.  This  notice  does 
not  extend  the  comment  period  on  the 
produce  safety  proposed  rule  published 
on  January  16,  2013  (78  FR  3504).  As 
previously  announced  (78  FR  48637, 
August  9,  2013),  the  comment  period  on 
the  produce  safety  proposed  rule»closes 
on  November  15,  2013. 

II.  Request  for  Comments 

Interested  persons  may  submit  either 
electronic  comments  regarding  the 
issues  to  be  included  in  the  EIS  for  the 
proposed  rule  to  http:// 
www.reguIations.gov  or  written 
comments  to  the  Division  of  Dockets 
Management  (see  ADDRESSES).  It  is  only 
necessary  to  send  one  set  of  comments. 
Identify  comments  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  Division 
of  Dockets  Management  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday,  and 
will  be  posted  to  the  docket  at  http:// 
www.reguIations.gov. 

Dated:  November  12,  2013. 

Leslie  Kux, 

Assistant  Commissioner  for  Policy. 

[FRDoc.  2013-27479  Filed  11-15-13;  8:45  am] 

BILLING  CODE  4160-01-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33CFR  Part  100 

[Docket  No.  USCG-201 3-0361] 

RIN  1625-AA08 

Special  Local  Regulations;  Eleventh 
Coast  Guard  District  Annual  Marine 
Events 

agency:  Coast  Cuard,  DHS. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Cuard  proposes  to 
update  the  list  of  marine  events  that 
occur  annually  within  the  Eleventh 
Coast  Cuard  District.  These  updates 
include  adding  specific  marine  events  to 
the  list  of  marine  events  held  annually 
in  the  Eleventh  Coast  Cuard  District  as 
well  as  removing  marine  events  that  no 
longer  occur.  In  addition  to  updating  the 
list  of  marine  events  held  annually  in 
the  Eleventh  Coast  Cuard  District,  the 
Coast  Cuard  proposes  to  amend  the 
special  local  regulations  by 
standardizing  the  language  and  format 
•  of  listed  events.  When  these  special 
local  regulations  are  activated,  and  thus 
subject  to  enforcement,  this  proposed 
rule  would  restrict  vessels  ft-om 
transiting  inside  the  regulated  area. 
DATES:  Comments  and  related  material 
must  be  received  by  the  Coast  Cuard  on 
or  before  December  18,  2013.  Requests 
for  public  meetings  must  be  received  by 
the  Coast  Cuard  on  or  before  December 
2,  2013. 

ADDRESSES:  You  may  submit  comments 
identified  by  docket  number  USCC- 
2013-0361  using  any  one  of  the 
following  methods: 

(1)  Federal  eRuIemaking  Portal:  • 
http://www.regulations.gov. 

(2)  Fax: 202-493-2251. 

(3)  Mail  or  Delivery:  Docket 
Management  Facility  (M-30),  U.S. 
Department  of  Transportation,  West 
Building  Ground  Floor,  Room  W12-140, 
1200  New  Jersey  Avenue  SE., 
Washington,  DC  20590-0001.  Deliveries 
accepted  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  telephone  number  is  202- 
366-9329.  To  avoid  duplication,  please 
use  only  one  of  these  three  methods. 

See  the  “Public  Participation  and 
Request  for  Comments”  portion  of  the 
SUPPLEMENTARY  INFORMATION  Section 
below  for  instructions  on  submitting 
comments. 

FOR  FURTHER  INFORMATION  CONTACT:  If 

you  have  questions  on  this  proposed 
rule,x:all  or  email  Lieutenant  Junior 
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Grade  Blake  Morris,  Eleventh  Coast 
Guard  District  Prevention  Division, 
Waterways  Management  Branch,  U.S. 
Coast  Guard;  telephone  510-437-3801, 
email  BlakeJ.Morris@uscg.mil.  If  you 
have  questions  on  viewing  or  submitting 
material  to  the  docket,  call  Barbara 
Hairston,  Program  Manager,  Docket 
Operations,  telephone  202-366-9826. 
SUPPLEMENTARY  INFORMATION: 

A.  Public  Participation  and  Request  for 
Comments 

We  encourage’  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  materials.  All 
comments  received  will  be  posted 
without  change  to  http:// 
www.reguIations.gov  and  will  include 
any  personal  information  you  have 
provided. 

1.  Submitting  (Comments 

If  you  submit  a  comment,  please 
include  the  docket  number  for  this 
proposed  rulemaking  {USCG-2013- 
0361),  indicate  the  specific  section  of 
this  document  to  which  each  comment 
applies,  and  provide  a  reason  for  each 
suggestion  or  recommendation.  You 
may  submit  your  comments  and 
material  online  at  http:// 
www.regulations.gov,  or  by  fax,  mail,  or 
hand  delivery,  but  please  use  only  one 
of  these  means.  If  you  submit  a 
comment  online,  it  will  be  considered 
received  by  the  Coast  Guard  when  you 
successfully  transmit  the  comment.  If 
you  fax,  hand  deliver,  or  mail  your 
comment,  it  will  be  considered  as 
having  been  received  by  the  Coast 
Guard  when  it  is  received  at  the  Docket 
Management  Facility.  We  recommend 
that  you  include  your  name  and  a 
mailing  address,  an  email  address,  or  a 
telephone  number  in  the  body  of  yom 
docvunent  so  that  we  can  contact  you  if 
we  have  questions  regarding  your 
submission. 

To  submit  your  comment  online,  go  to 
http://www.regulations.gov,  type  the 
docket  number  “USCG-2013-0361”  in 
the  “SEARCH”  box  and  click 
“SEARCH.”  Click  on  “Submit  a 
Comment”  on  the  line  associated  with 
this  rulemaking. 

If  you  submit  your  comments  by  mail 
or  hand  delivery,  submit  them  in  an 
unbound  format,  no  larger  than  8i  by  11 
inches,  suitable  for  copying  and 
electronic  filing.  If  you  submit 
conunents  by  mail  and  would  like  to 
know  that  they  reached  the  Facility, 
please  enclose  a  stamped,  self-addressed 
postcard  or  envelope.  We  will  consider 
all  comments  and  material  received 
during  the  comment  period  and  may 
change  the  rule  based  on  your 
comments. 


2.  Viewing  Comments  and  Documents 

To  view  comments,  as  well  as 
documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  go  to 
http://www.regulations.gov,  type  the 
docket  number  “USCG-2013-0361”  in 
the  “SEARCH”  box  and  click 
“SEARCH.”  Click  on  Open  Docket 
Folder  on  the  line  associated  with  this 
rulemaking.  You  may  also  visit  the 
Docket  Management  Facility  in  Room 
W12-140  on  the  ground  floor  of  the 
Department  of  Transportation  West 
Building,  1200  New  Jersey  Avenue  SE., 
Washington,  DC  20590,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

3.  Privacy  Act 

Anyone  can  search  the  electronic 
form  of  comments  received  into  any  of 
our  dockets  by  the  name  of  the 
individual  submitting  the  comment  (or 
signing  the  comment,  if  submitted  on 
behalf  of  an  association,  business,  labor 
union,  etc.).  You  may  review  a  Privacy 
Act  notice  regarding  our  public  dockets 
in  the  January  17,  2008,  issue  of  the 
Federal  Register  (73  FR  3316). 

4.  Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  one,  using  one  of  the  methods 
specified  under  ADDRESSES.  Please 
explain  why  you  believe  a  public 
meeting  would  be  beneficial.  If  we  -  - 
determine  that  one  would  aid  this 
proposed  rulemaking,  we  will  hold  one 
at  a  time  and  place  announced  by  a  later 
notice  in  the  Federal  Register. 

B.  Basis  and  Purpose 

The  Coast  Guard  is  conducting  this 
rulemaking  under  the  authority  of  33 
U.S.C.  1233. 

Specific  marine  events  are  annually 
held  on  a  recmring  basis  on  the 
navigable  waters  within  the  Eleventh 
Coast  Guard  District  and  require  special 
local  regulations  to  keep  spectators  and 
vessels  a  safe  distance  away  from  the 
vessels  arid  individuals  that  are 
participating  in  the  specified  events! 
These  events  include  sailing  regattas, 
powerboat  races,  rowboat  races,  * 
parades,  and  swim  events.  Some  of 
these  marine  events  are  not  currently 
listed  in  33  CFR  100  sections  llOl,  1102 
and  1104  or  many  of  the  annual  events 
that  are  listed  in  these  sections  do  not 
correctly  reflect  the  date  or  approximate 
date  of  the  event  or  do  not  correctly 
identify  other  important  information 
specific  to  the  event. 

The  effect  of  these  proposed  special 
local  regulations  will  be  to  restrict 
general  navigation  in  the  vicinity  of  the 
events,  from  the  start  of  each  event  until 


the  conclusion  of  that  event.  Except  for 
persons  or  vessels  authorized  by  the 
Coast  Guard  Patrol  Commander,  no 
person  or  vessel  may  enter  or  remain  in 
the  regulated  area.  These  regulations  are 
needed  to  keep  spectators  and  Vessels  a 
safe  distance  away  from  the  specified 
events  to  help  ensure  the  safety  of 
participcmts,  spectators,  and  transiting 
vessels. 

C.  Discussion  of  Proposed  Rule 
The  Coast  Guard  proposes  to  revise  33 
CFR  100.1101,  Southern  California 
annual  marine  events  for  the  San  Diego 
Captain  of  the  Port  zone,  by  adding  12 
new  events  and  updating  1  event  with 
correct  verbiage.  The  12  new  events  in 
this  section  are  as  follows:  “ITU  World 
Triathlon”  occurring  late  April  or  early 
May  at  Bonita  Cove  and  Ventura  Cove 
in  Mission  Bay,  San  Diego;  “Fearless 
Triathlon”  occurring  in  March  at  the 
South  Shores  Boat  Ramp  in  Mission 
Bay,  San  Diego;  “Bay  to  Bay  Rowing  and 
Paddling  Regatta”  occurring  in  July 
from  Mission  Bay  to  San  Diego  Bay; 

“San  Diego  Sharkfest  Swim”  occurring 
one  Saturday  in  September  or  October 
in.  the  waters  from  Seaport  Village 
across  the  federal  channel  to  the 
Coronado  Ferry  Landing;  “San  Diego 
TriRock  Triathlon”  occurring  on  a 
Saturday  in  March  in  the  East 
Embarcadero  Marina  Basin;  “San  Diego 
Bayfair”  occurring  the  second  or  third 
weekend  in  September  at  Mission  Bay, 
San  Diego;  “Oceanside  Harbor  Days  Tiki 
Swim”  occurring  on  one  Saturday  in 
late  September  or  early  October  in 
Oceanside  Harbor,  Oceanside;  “U-S. 
Open  Ski  Racing  Nationals”  occurring 
one  weekend  in  October  at  Mission  Bay, 
San  Diego;  “San  Diego  Maritime 
Museum  Tall  Ship  Festival  of  Sail” 
occurring  one  weekend  in  September  in 
San  Diego  Bay;  “Hanohano  Ocean 
Challenge”  an  outrigger  canoe  race 
occurring  on  a  Saturday  in  January  in 
Mission  Bay,  San  Diego;  “Crystal  Pier. 
Outrigger  Race”  an  outrigger  canoe  race 
occurring  in  Mission  Bay  and  Mission 
Bay  Entrance  Channel  on  a  Saturday  in 
May,  Mission  Bay,  San  Diego;  and  the 
“San  Diego  Ho’olaule’a  &  Keiki  Heihei 
Wa’a  Stand  Up  for  the  Kids  Race” 
occurring  on  a  weekend  in  May  in 
Mission  Bay,  San  Diego.  We  also 
propose  to  update  the  information 
specific  to  the  “San  Diego  Parade  of 
Lights”  by  inserting  a  new  event 
sponsor,  date,  and  regulated  area. 

The  Coast  Guard  proposes  to  update 
33  CFR  100.1102,  annual  marine  events 
on  the  Colorado  River,  between  Davis 
Dam  (Bullhead  City,  AZ)  and  Headgate 
Dam  (Parker,  AZ)  within  the  San  Diego 
Captain  of  the  Port  zone,  by  adding  9 
new  events  and  updating  1  event  with 
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correct  verbiage.  The  9  new  events  in 
this  section  are  as  follows:  ’’BlueWater 
Resort  and  Casino  Southwest 
Showdown”  occurring  one  weekend  in 
March  in  the  waters  of  the  Colorado 
River  between  BlueWater  Resort  and 
Casino  and  just  north  of  Headgate  Rock 
Dam  in  Parker,  AZ;  “BlueWater  Resort 
and  Casino  West  Coast  Nationals” 
occurring  one  weekend  in  April  in  the 
Lake  Moovalya  area  of  the  Colorado 
River  and  the  portion  of  the  Colorado 
River  adjacent  to  the  BlueWater  River 
Casino,  in  Parker,  AZ;  “Great  Western 
Tube  Float”  occurring  one  Saturday  in 
early  June  in  the  navigable  waters  of  the 
Colorado  River  from  La  Paz  County  Park 
to  the  BlueWater  Resort  and  Casino, 
immediately  before  the  Headgate  Dam; 
“Mark  Hahn  Memorial  300  PWC 
Endurance  Race”  occurring  in  late 
February  at  Lake  Havasu;  “Lake  Havasu 
Triathlon”  occurring  in  March  at  Lake 
Havasu;  “Bullhead  City  River  Regatta” 
occurring  one  Saturday  in  August  in  the 
Colorado  River  from  Camp  Davis  to 
Rotary  Park;  “BlueWater  Triathloi^” 
occurring  one  Saturday  in  October  in 
the  waters  of  the  Colorado  River 
between  Blue  Water  Resort  and  Casino 
Amphitheater  and  just  north  of 
Headgate  Rock  Dam  in  Parker,  AZ; 
“BlueWater  Resort  and  Casino  300 
Enduro”  occurring  in  late  October  at 
river  mile  markers  179  and  185  in  the 
Colorado  River;  and  “Another  Dam 
Race”  occurring  one  Saturday  in 
November  in  the  waters  of  the  Colorado 
River  between  Blue  Water  Resort  and 
Casino  Amphitheater  and  just  north  of 
Headgate  Rock  Dam  in  Parker,  AZ.  We 
also  propose  to  update  the  information 
specific  to  the  “Lake  Havasu  City  Boat 
Parade  of  Lights”  by  inserting  a  new 
regulated  area. 

Lastly,  the  Coast  Guard  proposes  to 
reinstate  the  16  annually  recurring 
marine  events  previously  listed  in  33 
CFR  100.1104,  Captain  of  the  Port  zone 
Los  Angeles — Long  Beach.  The  16 
marine  events  being  reinstated  were 
mistakenly  deleted  in  2011  and  are  not 
new  events.  By  reinstating  these  16 
marine  events,  table  1  of  this  section 
will  accurately  reflect  the  17  annually 
recurring  events  that  are  held  in  the 
Captain  of  the  Port  zone  Los  Angeles — 
Long  Beach. 

The  proposed  changes  will  effectively 
update  special  local  regulations  with 
annually  occurring  marine  events  in  the 
Eleventh  Coast  Guard  District.  Table  1 
for  each  of  the  listed  sections  will  reflect 
current  information.  This  rulemaking 
limits  the  unnecessary  burden  of 
continually  establishing  temporary 
special  local  regulations  every  year  for 
events  that  occur  on  an  annual  basis. 
These  events  include  swimming 


competitions,  sailboat  and  power  boat 
races  and  rowing  events  within  the  San 
Diego  and  Los  Angeles — Long  Beach 
Captain  of  the  Port  zones. 

Regulated  areas  listed  in  these  events 
are  needed  to  protect  both  the  event 
participants,  spectators,  and  other 
mariners  and  provide  on-water 
awareness  for  safety.  To  reduce 
associated  safety  risks,  special  local 
regulations  will  restrict  vessels  and 
water  craft  around  the  location  of  each 
marine  event.  Within  the  regulated  areas 
of  the  listed  marine  events,  persons  and 
vessels  not  associated  with  the  event 
will  be  prohibited  from  entering, 
transiting  through,  remaining,  anchoring 
ormooring  within  the  regulated  area 
unless  specifically  authorized  by  the 
Captain  of  the  Port  (COTP)  or 
designated  representative.  Persons  or 
vessels  would  be  able  to  request 
authorization  to  enter,  transit  through, 
remain,  anchor  or  moor  within  the 
regulated  areas  by  contacting  the 
Captain  of  the  Port  for  the  respective  • 
location,  COTP  San  Diego  619-278- 
7033  and  COTP  Los  Angeles — Long 
Beach  310-521-3801  or  designated 
representative  on  VHF  radio  channel  16. 
If  any  person  is  authorized  to  enter, 
transit  through,  remain,  anchor  or  moor 
within  any  of  the  regulated  areas,  the 
individual  would  be  required  to  comply 
with  the  instructions  of  the  COTP  or 
designated  representative. 

Designated  representatives  are 
comprised  of  commissioned,  warrant, 
and  petty  officers  of  the  Coast  Guard. 
The  Coast  Guard  may  also  be  assisted  by 
other  federal,  state,  and  local  agencies  in 
the  enforcement  of  these  regulated 
areas. 

D.  Regulatory  Analyses 

We  developed  this  proposed  rule  after 
considering  numerous  statutes  and 
executive  orders  related  to  rulemaking. 
Below  we  summarize  our  analyses 
based  on  numerous  statutes  and 
executive  orders. 

1 .  Regulatory  Planning  and  Review 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866,  Regulatory  . 
Planning  and  Review,  as  supplemented 
by  Executive  Order  13563,  Improving 
Regulation  and  Regulatory  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  Executive  Order  12866 
or  under  section  1  of  Executive  Order 
13563.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  those 
Orders.  We  expect  the  economic  impact 
of  this  proposed  rule  to  be  so  minimal 
that  a  full  Regulatory  Evaluation  is 
unnecessary.  This  rulemaking  is  not  a 


significant  regulatory  action  because  the 
regulations  exist  for  a  limited  period  of 
time  on  a  limited  portion  of  the 
waterways.  Further,  individuals  and 
vessels  desiring  to  use  the  affected 
portion  of  the  waterways  may,  upon 
permission  firom  the  Patrol  Gommander, 
use  the  affected  areas. 

2.  Impact  on  Small  Entities 

The  Regulatory  Flexibility  Act  of  1980 
(RFA),  5  U.S.C.  601-612,  as  amended, 
requires  federal  agencies  to  consider  the 
potential  impact  of  regulations  on  small 
entities  during  rulemaking.  The  term 
“small  entities”  comprises  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  hot  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

We  expect  this  proposed  rule  will 
affect  the- following  entities,  some  of 
which  may  be  small  entities:  the  owners 
and  operators  of  vessels  intending  to 
fish,  transit,  or  anchor  in  the  waters 
affected  hy  these  special  local' 
regulations.  These  special  local 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  for  the 
following  reasons:  small  vessel  traffic 
will  be  able  to  pass  safely  around  the 
area  and  vessels  engaged  in  event 
activities,  sightseeing  and  commercial 
fishing  have  ample  space  outside  of  the 
area  governed  by  the  special  local 
regulations  to  engage  in  these  activities. 
Small  entities  and  the  maritime  public 
will  be  advised  of  implementation  of , 
these  special  local  regulations  via  public 
notice  to  mariners  or  notice  of 
implementation  published  in  the 
Federal  Register. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

3.  Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small, 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  proposed  rule.  If  the 
rule  would  affect  your  small  business, 
organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  the  person 
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listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT,  above.  The  Coast  Guard  will 
not  retaliate  against  small  entities  that 
question  or  complain  about  this 
proposed  rule  or  any  policy  or  action  of 
the  Coast  Guard. 

4.  Collection  of  Information 

This  proposed  rule  will  not  form  a 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520.). 

5.  Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism. 

6.  Protest  Activities 

The  Coast  Guard  respects  the  First 
Amendment  rights  of  protesters. 
Protesters  are  asked  to  contact  the 
person  listed  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  to 
coordinate  protest  activities  so  that  your 
message  can  be  received  without 
jeopardizing  the  safety  or  security  of 
people,  places  or  vessels. 

7.  Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  (adjusted  for  inflation)  or 
more  in  any  one  year.  Though  this 
proposed  rule  would  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

8.  Taking  of  Private  Property 

This  proposed  rule  would  not  cause  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

9.  Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 


10.  Protection  of  Children  From 
Environmental  Health  Risks 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rulemaking  is  not  an 
economically  signiffcant  rule  and  would 
not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  might 
disproportionately  affect  children. 

11.  Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

12.  Energy  Effects 

This  proposed  rule  is  not  a 
“significant  energy  action”  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use. 

13.  Technical  Standards 

This  proposed  rule  does  not  use 
-technical  standards.  Therefore,  we  did 
riot  consider  the  use  of  voluntary 
consensus  standards. 

# 

14.  Environment 

We  have  analyzed  this  proposed  rule 
under  Department  of  Homeland 
Security  Management  Directive  023-01 
and  Commandant  Instruction 
M16475.1D,  which  guide  the  Coast 
Guard  in  complying  with  the  National 
Environmental  Policy  Act  of  1969. 
(NEPA)  (42  U.S.C.  4321-4370f),  and 
have  made  a  preliminary  determination 
that  this  action  is  one  of  a  category  of 
actions  that  do  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  This 
rulemaking  is  categorically  excluded 
from  further  review  under  paragraph 
34(h)  of  Figure  2-1  of  the  Commandant 
Instruction.  A  preliminary 
environmental  analysis  checklist 
supporting  this  determination  is 
available  in  the  docket  where  indicated 
under  ADDRESSES.  We  seek  any 
comments  or  information  that  may  lead 
to  the  discovery  of  a  significant 
environmental  impact  from  this 
proposed  rule. 


List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
revise  33  CFR  part  100  as  follows; 

PART  100— MARINE  EVENTS 

■  1.  The  authority  citation  for  part  100 
continues  to  read  as  follows; 

Authority:  33  U.S.C.  1233. 

■  2.  Revise  §  100.1101  to  read  as 
follows; 

§  100.1101  Southern  California  Annual 
Marine  Events  for  the  San  Diego  Captain  of 
the  Port  Zone.  • 

(a)  General.  Special  local  regulations 
are  established  for  the  events  listed  in 
Table  1  of  this  section.  Notice  of 
implementation  of  these  special  local 
regulations  will  be  made  by  publication 
in  the  Federal  Register  30  days  prior  to 
the  event  for  those  events  without 
specific  dates.  In  all  cases,  further 
information  on  exact  dates,  times,  and 
other  details  concerning  the  number  and 
type  of  participants  and  an  exact 
geographical  description  of  the  areas  are 
published  by  the  Eleventh  Coast  Guard 
District  in  the  Local  Notice  to  Mariners 
at  least  20  days  prior  to  each  event.  To 
be  placed  on  the  mailing  list  for  Local 
Notice  to  Mariners  contact;  Commcmder 
(dpw).  Eleventh  Coast  Guard  District, 
Coast  Guard  Island,  Building  50-2, 
Alameda,  CA  94501-5100.  Note; 
Sponsors  of  events  listed  in  Table  1  of 
this  section  must  submit  an  application 
each  year  in  accordance  with  33  CFR 
100.15  to  the  cognizant  Coast  Guard 
Sector  Commander  no  less  than  60  days 
before  the  start  of  the  proposed  event. 
Sponsors  are  informed  that  ample  lead 
time  is  required  to  inform  all  Federal, 
state,  local  agencies,  and/or  other 
interested  parties  and  to  provide  the 
sponsor  the  best  support  to  ensure  the 
safety  of  life  and  property.* 

(b)  Special  local  regulations.  All 
persons  and  vessels  not  registered  with 
the  sponsor  as  participants  or  as  official 
patrol  vessels  are  considered  spectators. 
The  “official  patrol”  consists  of  any 
Coast  Guard  or  other  vessel  assigned  or 
approved  by  the  cognizant  Coast  Guard 
Sector  Commander  to  patrol  each  event. 

(1)  No  spectator  shall  anchor,  block, 
loiter,  nor  impede  the  through  transit  of 
participants  or  official  patrol  vessels  in 
the  regulated  areas  during  all  applicable 
effective  dates  and  times  unless  cleeired 
to  do  so  by  or  through  an  official  patrol 
vessel. 

(2)  When  hailed  and/or  signaled  by  an 
official  patrol  vessel,  euiy  spectator 
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located  within  a  regulated  area  during 
all  applicable  effective  dates  and  times 
shall  come  to  an  immediate  stop. 

(3)  The  Patrol  Commander  (PATCOM) 
is  empowered  to  control  the  movement 
of  all  vessels  in  the  regulated  area  or  to 
restrict  vessels  from  entering  the 
regulated  area.  The  Patrol  Commander 
shall  be  designated  by  the  cognizant 
Coast  Guard  Sector  Commander;  will  be 


a  U.S.  Coast  Guard  commissioned 
officer,  warrant  officer,  or  petty  officer 
to  act  as  the  Sector  Commander’s 
ofHcial  representative;  and  will  be 
located  aboard  the  lead  official  patrol 
vessel.  As  the  Sector  Commander’s  ' 
representative,  the  PATCOM  may 
terminate  the  event  any  time  it  is 
deemed  necessary  for  the  protection  of 
life  and  property.  PATCOM  may  be 
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reached  on  VHF-FM  Channel  13 
(156.65MHz)  or  16  {156.8MHz)  when 
required,  by  the  call  sign  “PATCOM.” 

(4)  The  Patrol  Commander  may,  upon 
request,  allow  the  transit  of  commercial 
vessels  through  regulated  areas  when  it 
is  safe  to  do  so. 

(5)  The  Coast  Guard  may  be  assisted 
by  other  Federal,  state,  or  local  agencies. 


• 

1.  San  Dfego  Fall  Classic 

Sponsor . . . . . '. . 

Event  Description  . . . 

Date . ;... . 

Location . . . . . 

Regulated  Area  . . . . . 

San  Diego  Rowing  Club. 

Competitive  rowipg  race. 

Sunday  in  November. 

Mission  Bay,  San  Diego,  CA. 

The  waters  of  Mission  Bay  to  include  South  Pacific  Passage,  Fiesta  Bay,  and  the  waters  around  Va¬ 
cation  Isle. 

.  2.  California  Half  Ironman  Triathlon 

Sponsor  . 

Event  Description . .’ . . . .  j 

Date . , . . . 1 

Location . . . 

Regulated  Area  . 

World  Triathlon  Corporation. 

Swimming  Portion  of  Triathlon  Race. 

Saturday  in  late  March  or  early  April. 

Oceanside  Harbor,  CA. 

The  waters  of  Oceanside  Harbor,  CA,  including  the  entrance  channel. 

3.  San  Diego  Crew.  Classic 

Sponsor  . . . . 

Event  Description . ’..... 

Date . . . 

Location . 

Regulated  Area  . 

San  Diego  Crew  Classic. 

Competitive  rowing  race.  .  , 

First  Saturday  and  Sunday  in  April. 

Mission  Bay,  San  Diego,  CA. 

The  waters  of  Mission  Bay  to  include  South  Pacific  Passage,  Fiesta  Bay,  and  the  waters  around  Va¬ 
cation  Isle. 

4.  Dutch  Shoe  Regatta  - 

Sponsor . . . 

Event  Description  .'. . 

Date . . . 

Location . 

Regulated  Area  . 

San  Diego  Yacht  Club. 

Sailboat  Race. 

Friday  in  late  July. 

San  Diego  Bay,  CA. 

The  waters  of  San  Diego  Bay,  CA,  from  Shelter  Island  to  Glorietta  Bay. 

5.  San  Diego  Parade  of  Lights 

Sponsor . .'. . 

Event  Description  . . . . . 

Date . .'. . 

Location  ..‘ . . . 

Regulated  Area  . 

San  Diego  Bay  Parade  of  Lights. 

Boat  Parade. 

Two  Sunday  nights  in  December. 

San  Diego  Bay,  CA. 

A  pre-determined  course  in  the  northern  portion  of  the  San  Diego  Main  Ship  Channel  from  Shelter  Is¬ 
land  Basin,  past  the  Embarcadero,  crossing  the  federal  navigable  channel  and  ending  off  of  Coro¬ 
nado  Island. 

6.  Mission  Bay  Parade  of  Lights 

Sponsor . . . 

Event  Description  . . . 

Date . ;... . 

Location . . . 

Regulated  Area  . 

Mission  Bay  Yacht  Club. 

Boat  Parade. 

December. 

Mission  Bay,  San  Diego,  CA. 

Mission  Bay,  the  Main  Entrance  Channel,  Sail  Bay,  and  Fiesta  Bay. 

7.  ITU  World  Triathlon 

Sponsor . . . .'. . 

Event  Description  . . . 

Date . .» . . 

Location . . . 

Regulated  Area  . . . 

Lagardere  Unlimited  Upsolut  USAT  LLC. 

Swimming  Portion  of  Triathlon  Race. 

Late  April  or  early  May. 

Mission  Bay,  San  Diego,  CA. 

Bonita  Cove  San  Diego,  CA  and  Ventura  Cove,  Mission  Bay,  San  Diego,  CA. 
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8.  Fearless  Triathlon 

Sponsor  . 

Event  Description . 

Date . 

Location . 

Regulated  Area . . 

Fearless  Races,  LLC. 

Swimming  Portion  of  Triathlon  Race. 

Weekend  in  Mhrch. 

Mission  Bay,  San  Diego,  CA. 

South  Shores  Boat  Ramp,  Mission  Bay. 

9.  Bay  to  Bay  Rowing  and  Paddling  Regatta 

Spor^r . 

Event  Description . 

Date . . . . . 

Location  . . 

Regulated  Area . 

Peninsula  Family  YMCA. 

Kayak,  surfboard,  and 'stand  up  paddle  board  paddling  race. 

Saturday  in  July. 

San  Diego,  CA. 

The  waters  of  Mission  Bay,  CA,  to  San  Diego  Bay,  CA. 

10.  San  Diego  Sharkfest  Swim 

Sponsor . . . 

Event  Description . . 

Date . .’. . 

Location . 

Regulated  Area  . 

Enviro-Sports  Productions  Inc.  .  ■ 

Swim  race. 

Saturday  in  September  or  October. 

San  Diego  Bay,  CA. 

The  waters  of  San  Diego  Bay,  CA,  from  Seaport  Village  to  Coronado  Ferry  Landing. 

11.  San  Diego  TriRock  Triathalon 

Sponsor . . . . 

Event  Description . 

Date . 

Location . . 

Regulated  Area  . r. . 

Competitor  Group  Inc. 

Swim  race. 

Saturday  in  September. 

San  Diego  Bay,  CA. 

The  waters  of  ^n  Diego  Bay,  CA,  off  the  East  Basin  of  Embarcadero  Park. 

12.  San  Diego  Bayfair 

Sponsor  . 

Event  Description . 

Date . 

Location . 

Regulated  Area . 

Thunderboats  Unlimited  Inc. 

Professional  High-speed  powerboat  race,  closed  course. 

Second  or  third  weekend  in  September  (Friday  thru  Sunday). 

Mission  Bay,  San  Diego,  CA. 

The  waters  of  Mission  Bay  to  include  Fiesta  Bay,  the  east  side  of  Vacation  Isle,  and  Crown  Point 
shores. 

13.  Oceanside  Harbor  Days  Tiki  Swim 

Sponsor . . . 

Event  Description . 

Date . 

Location . 

Regulated  Area  . 

City  of  Oceanside. 

Swim  race. 

Saturday  in  late  September  or  early  October. 

Oceanside  Harbor,  CA. 

The  waters  of  Oceanside  Harbor,  CA,  including  the  entrance  channel. 

14.  U.S.  Open  Ski  Racing  Nationais 

Sponsor  . 

Event  Description . 

Date . 

Location . 

Reguiated  Area  . 

National  Water-ski  Race  Association. 

Professional  High-speed  water  ski  powerboat  race,  closed  course. 

One  weekend  in  October. 

Mission  Bay,  San  Diego,  CA. 

The  waters  of  Mission  Bay  to  include  Fiesta  Bay,  the  east  side  of  Vacation  Isle. 

15.  San  Diego  Maritime  Museum  Taii  Ship  Festival  of  Sail 

Sponsor . 

Event  Description . 

Date . 

Location . 

Regulated  Area . 

San  Diego  Maritime  Museum. 

Tall  ship  festival. 

Annually  over  a  weekend  in  September  (3  day  event). 

San  Diego  Bay,  CA. 

The  waters  of  San  Diego  Bay  Harbor. 

^  5.”  ■  ■  ■ 

16.  Hanohano  Ocean  Challenge 

Sponsor . 

Event  Description . . 

Date . 

Location . . . 

Reguiated  Area . 

Hanohano  Outrigger  Canoe  Club. 

Outrigger  canoes  and  kayak  race. 

Saturday  in  January.  . 

Mission  Bay,  San  Diego,  CA. 

Mission  Bay,  the  Main  Entrance  Channel,  Bonita  Cove,  South  Shores  Cove. 
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17.  Crystal  Pier  Outrigger  Race 


Sponsor .  Hanohano  Outrigger  Canoe  Club. 

Event  Description .  Outrigger  canoe  race. 

Date .  Saturday  in  May.  ^ 

Location .  Mission  Bay,  6an  Diego,  CA. 

Regulated  Area  .  Mission  Bay,  the  Main  Entrance  Channel,  Sail  Bay,  Fiesta  Bay,  South  Shore  Channel,  and  waters 

adjacent  to  Crown  Point  Beach  Park. 


18.  San  Diego  Ho’oiaule’a  and  Keiki  Heihei  Wa’a  Stand  Up  For  the  Kids  Race 


Sponsor . . .  Na  Koa  Kai  Canoe  Club. 

Event  Description .  Outrigger  Canoe  and  Stand  Up  Paddle  Board  race. 

Date . .'. .  Weekend  in  May. 

Location .  .  Mission  Bay,  San  Diego,  CA. 

Regulated  Area  . .  Mission  Bay,  De  Anza  Cove,  and  North  Pacific  Passage. 


■  3.  Revise?  100.1102  to  read  as 
follows: 

§  1 00.1 1 02  Annual  Marine  Events  on  the 
Colorado  River,  between  Davis  Dam 
(Bullhead  City,  Arizona)  and  Headgate  Dam 
(Parker,  Arizona). 

(a)  General.  Special  local  regulations 
are  established  for  the  events  listed  in 
Table  1  of  this  section.  Notice  of 
implementation  of  these  special  local 
regulations  will  be  made  by  publication 
in  the  Federal  Register  30  days  prior  to 
the  event  for  those  events  without 
specific  dates  or  by  Notice  to  Mariners 
20  Days  prior  to  the  event  for  those 
events  listing  a  period  for  which  a  firm 
date  is  identifiable.  In  all  cases,  further 
information  on  exact  dates,  times,  and 
other  details  concerning  the  number  and 
type  of  participants  and  an  exact 
geographical  description  of  the  areas  are 
published  by  the  Eleventh  Coast  Guard 
District  in  the  Local  Notice  to  Mariners 
at  least  20  days  prior  to  each  event.  To 
be  placed  on  the  mailing  list  for  Local 
Notice  to  Mariners  contact:  Commander 
(dpw).  Eleventh  Coast  Guard  District, 
Coast  Guard  Island,  Building  50-2, 
Alameda,  CA  94501-5100.  Note: 
Sponsors  of  events  listed  in  Table  1  of 
this  section  must  submit  an  application 
each  year  in  accordance  with  33  CFR 


100.15  to  the  cognizant  Coast  Guard 
Sector  Commander  no  less  than  60  days 
before  the  start  of  the  proposed  event. 
Sponsors  are  informed  that  eynple  lead 
time  is  required  to  inform  all  Federal, 
state,  local  agencies,  and/or  other 
interested  parties  and  to  provide  the 
sponsor  the  best  support  to  ensiure  the 
safety  of  life  and  property.  A  Coast 
Guard-National  Park  Service  agreement 
exists  for  both  the  Glen  Canyon  and 
Lake  Mead  National  Recreational  Areas; 
applicants  shall  contact  the  cognizant 
authority  for  approval  of  events  in  these 
areas. 

(b)  Special  local  regulations.  All 
persons  and  vessels  not  registered  with 
the  sponsor  as  participants  or  as  official 
patrol  vessels  are  considered  spectators. 
The  “official  patrol”  consists  of  any 
Coast  Guard,  other  Federal,  state  or  local 
law  enforcement,  and  any  public  or 
sponsor-provided  vessels  assigned  or 
approved  by  the  cognizant  (^oast  Guard 
Sector  Commander  to  patrol  each  event. 

(1)  No  spectator  shall  anchor,  Wock, 
loiter,  nor  impede  the  through  transit  of 
participants  or  official  patrol  vessels  in 
the  regulated  areas  during  all  applicable 
effective  dates  and  times  unless  cleared 
to  do  so  by  or  through  an  official  patrol 
vessel. 
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(2)  When  hailed  and/or  signaled  by  an 
official  patrol  vessel,  any  spectator 
located  within  a  regulated  area  during 
all  applicable  effective  dates  and  times 
shall  come  to  an  immediate  stop. 

(3)  The  Patrol  Commander  (PATCOM) 
is  empowered  to  control  the  movement 
of  all  vessels  in  the  regulated  area  or  to 
restrict  vessels  from  entering  the 
regulated  area.  The  Patrol  Commander 
shall  be  designated  by  the  cognizant 
Coast  Guard  Sector  Commander;  will  be 
a  U.S.  Coast  Guard  commissioned 
officer,  warrant  officer,,  or  petty  officer 
to  act  as  the  Sector  Commander's 
official  representative;  and  will  be 
located  aboard  the  lead  official  patrol 
vessel.  As  the  Sector  Commander’s 
representative,  the  PATCOM  may 
terminate  the  event  any  time  it  is 
deemed  necessary  for  the  protection  of 
life  and  property.  PATCOM  may  be 
reached  on  VHF-FM  Channel  13 
(156.65MHz)  or  16  (156.8MHz)  when 
required,  by  the  call  sign  “PATCOM.” 

(4)  The  Patrol  Commander  may,  upon 
request,  allow  the  transit  of  commercial 
vessels  through  regulated  ^eas  when  it 
is  safe  to  do  so. 

(5)  The  Coast  Guard  may  be  assisted 

-  by  other  Federal,  state,  of  local  agencies. 


1.  Lake  Havasu  Winter  Water-Ski  Race 

Sponsor  . . 

Event  Description  . 

Date . . . 

Location . 

Regulated  Area . 

National  Water-ski  Racing  Association. 

Water-ski  races. 

Saturday  and  Sunday  in  late  February  or  early  March. 

Lake  Havasu,  AZ. 

That  portion  of  the  lower  Colorado  River  on  the  Arizona  side  between  Thompson  Bay  and  Copper 
Canyon. 

- 

2.  Havasu  Landing  Regatta 

Sponsor . . . 

Event  Description . 

Date . . 

Southern  Outboard  Association. 

Boat  Races  on  closed  course. 

Saturday  and  Sunday  in  February. 
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Location . 

Regulated  Area  . . . 

Havasu  Lake,  CA. 

That  portion  of  the  lower  Colorado  River  on  the  California  side  at  Havasu  Landing  Resort  and  Ca¬ 
sino. 

3.  Parker  International  Water-ski  Race 

Sponsor  . 

Event  Description . 

Date . 

Location . . 

Reguiated  Area . 

International  Water-ski  Race  Association. 

Water-ski  Show. 

Second  Saturday  and  Sunday  in  March. 

Parker,  AZ. 

The  entire  water  area  of  the  Colorado  River  beginning  at  BlueWater  Marina  in  Parker,  AZ,  and  ex- 
tendirrg  approximately  10  miles  to  La  Paz  County  Park. 

4.  Desert  Storm 

■  Sponsor . 

Event  Description . 

Date . . . 

Location . 

Regulated  Area . 

Lake  Racer  LLC. 

Boat  Poker  Run  and  Exhibition  Runs. 

April  weekend  (3  day  event). 

Lake  Havasu,  AZ. 

The  waters  of  the  lower  Colorado  River  encompassed  from  the  eastern  line  off  of  Algoma  Pier  Head 
Lighthouse  to  the  Split  Rock  Lighthouse  as  the  western  line,  with  the  following  boundaries: 

Eastern  Boundary  Line:  34°26'51 "  N,  1 1 4‘’20'41 "  W  to  34°27'1 7"  N,  1 1 4°20'51 "  W. 

Western  Boundary  Line:  34°27'1 8"  N,  1 1 4°22'34''  W  to  34°26'55''  N,  1 1 4°22'59"  W.  ‘  ‘ 

5.  Lake  Havasu  Grand  Prix 

Sponsor  . 

Event  Description . . 

Date . 

Location . : . 

Regulated  Area  . . 

Pacific  Offshore  Powerboat  Racing  Association  (POPRA). 

Boat  Races  on  closed  course.  • 

April  weekend  (2  day  event). 

Lake  Havasu,  AZ. 

The  waters  of  the  lower  Colorado  River  encompassed  by  the  following  boundaries: 

Boundary  one  from  34°2r44''  N,  1 1 4°20'53''  W  to  34°27'51 "  N,  11 4°20'43''  W. 

Boundary  two  from  N,  1 1 4°20'41 "  W  to  34°27'1 4"  N,  1 1 4°20'55''  W. 

Boundary  three  from  34°26'1  (T  N,  1 1 4°1 8'40"  W  to  34°25'5(r  N,  1 1 4°1 8'52"  W. 

6.  BlueWater  Resort  and  Casino  Spring  Ciassic 

Sponsor  . 

Event  Description  . 

Date . 

Location . 

Regulated  Area  . 

Southern  California  Speedboat  Club. 

Professional  High-speed  powerboat  race,  closed  course. 

Saturday  and  Sunday  in  April. 

Parker,  AZ. 

-The  Lake  Moovalya  area  of  the  Colorado  River  in  Parker,  AZ. 

7.  BlueWater  Resort  and  Casino  Southwest  Showdown 

Sponsor  . 

Event  Description . . 

Date . : . * . 

Location . 

Regulated  Area  . . . 

Arizona  Drag  Boat  Association. 

Professional  High-speed  powerboat  drag  race,  on  a  measured  course. 

Saturday  and  Sunday  in  March. 

Parker,  AZ. 

Adjacent  to  the  BlueWater  River  Casino,  Arizona  side  of  the  Colorado  River  in  Parker,  AZ. 

8.  BlueWater  Resort  and  Casino  West  Coast  Nationals 

Sponsor . . . 

Event  Description . 

Date . 

Location . 

Regulated  Area  . 

RPM  Racing  Enterprises. 

Professional  High-speed  powerboat  race,  closed  course. 

Saturday  and  Sunday  in  April. 

Parker,  AZ. 

The  Lake  Moovalya  area  of  the  Colorado  River  and  the  portion  of  the  Colorado  River  adjacent  to  the 
BlueWater  River  Casino,  in  Parker,  AZ. 

9.  Great  Western  Tube  Float 

Sponsor  . 

Event  Description . . 

Date . . . 

Location . . . 

Regulated  Area  . 

City  of  Parker,  AZ. 

River  float. 

One  Saturday  in  June. 

.  Parker,  AZ. 

The  navigable  waters  of  the  Colorado  River  from  La  Paz  County  Park  to  the  BlueWater  Resort  and 
Casino,  immediately  before  the  Headgate  Dam. 

10.  USBA  World  Finals 

Sponsor  . 

Event  Description . 

Date . 

International  Jet  Sports  Boating  Association  (USBA). 

Personal  Watercraft  Race.  . 

SecoTKf  Saturday  through  third  Sunday  of  October  (10  Days).  ^ 
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Location . . . . |  Lake  Havasu  City,  AZ. 

Regulated  Area  .  The  navigable  waters  of  Lake  Havasu,  AZ  in  the  area  known  as  Crazy  Horse  Campgrounds. 

11.  Parker  Enduro 

Sponsor . . .  Parker  Area  Chamberof  Commerce. 

Event  Description . . . .*. .  Hydroplane,  flatbottom,  tunnel,  and  v-bottom  powerboat  race. 

Date . . . . .  Late  October. 

Location . .  Parker,  AZ. 

Regulated  Area  . . . .  j  Between  river  mHes  179  and  185  (between  the  Roadrunner  Resort 'and  Headgate  Dam). 

12.  BlueWater  Resort  and  Casino  Thanksgiving  Regatta 
Sponsor . . . ‘. . . ;...  Southern  California  Speedboat  Club. 

Event  Description  . . . .  Boat  Races.  '  .  , 

Date . . .  Thursday,  Friday,  Saturday,  and  Sunday  during  Thanksgiving  week. 

Location . .  Parker,  AZ. 

Regulated  Area  . .  The  Lake  Moovalya  area  of  the  Colorado  River  and  the  portion  of  the  Colorado  River  adjacent  to  the 

BlueWater  River  Casino,  in  Parker,  AZ. 

13.  Lake  Havasu  City  Boat  Parade  of  Lights 

Sponsor . .  London  Bridge  Yacht  Club. 

Event  Description  : . .  Boat  parade  during  which  vessels  pass  by  a  pre-designated  vessel  and  then  transit  through  the  Lon¬ 

don  Bridge  Channel. 

Date  . .  First  Saturday  and  Sunday  in  December. 

Location . . . : .  Lake  Havasu,  AZ. 

Regulated  Area  . . .  A  pre-determined  course  that  travels  through  the  waters  of  North  Lake  Havasu,  London  Bridge  Chan¬ 

nel  and  Thompson  Bay. 

14.  Mark  Hahn  Memorial  300  PWC  Endurance  Race 

Sponsor . . . .  DSM  Events.  . 

Event  Description  . . . . .  300  Nautical  Mile  PWC  Race  Loop  Track. 

Date .  Late  February. 

Location . . .  Lake  Havasu  City,  AZ. 

-  Regulated  Area  . .  A  10  mile  course  on  Northern  Lake  Havasu  from  London  Bridge  to  North  Lake  Havasu  Landing. 

15.  Lake  Havasu  Triathlon 

Sponsor .  Tucson  Racing. 

Event  Description  . .  Swim  race. 

Date . ; .  March. 

Location . .  Lake  Havasu,  AZ. 

Regulated  Area  . .  Waters  North  of  London  Bridge  to  waters  just  north  of  Crazy  Horse  Camp  Ground. 

16.  Bullhead  City  River  Regatta 

Sponsor .  Bullhead  City. 

Event  Description . .  River  float. 

Date . . .  One  Saturday  in  August. 

Location . . . . . . .  Bullhead  City,  AZ. 

Regulated  Area  . . .  The  navigable  waters  of  the  Colorado  River  from  Camp  Davis  to  the  Rotary  Park. 

17.  BlueWater  Triathlon 

Sponsor .  Blue  Water  Resort  &  Casino 

Event  Description . .  Swimming  Portion  of  Triathlon  Race. 

Date . .  One  Saturday  in  October. 

Location . - . .  Parker,  AZ. 

Regulated  Area  . .  The  waters  of  the  Colorado  River  between  river  between  ‘the  BlueWater  Resort  &  Casino  Amphi 

theater  and  just  North  of  Headgate  Rock  Dam  in  Parker,  AZ. 

18.  BlueWater  Resort  and  Casino  300  Enduro 

Sponsor . : .  RPM  Racing  Enterprises. 

Event  Description . .  Boat  Race. 

Date . .  Late  October. 

Location . . .  Parker,  AZ. 

Regulated  Area . . .  Between  river  miles  179  and  185  (between  the  Roadrunner  Resort  and  Headgate  Dam). 


19.  Another  Dam  Race 


Sponsor . . . . ^ . i  Blue  Water  Resort  and  Casino. 


69016 


Federal  Register / Vol.  78,  No.  222 /Monday,  November  18,  2013 /Proposed  Rules 


Table  1  to  §100.1102 — Continued 

[All  coordinates  referenced  use  datum  NAD  83.] 


Event  Description .  Kayak,  surt>tx>ard,  surfski,  stand  up  paddle  board  race. 

Date .  A  .^turday  in  November. 

Location .  Parker,  AZ. 

Regulated  Area .  Between  river  miles  179  and  185  (between  the  Roadrunner  Resort  and  Headgate  Dam). 


■  4.  Revise  §  100.1104  to  read  as 
follows: 

§100.1104  Southern  California  Annual 
Marine  Events  for  the  Los  Angeles  Long 
Beach  Captain  of  the  Port  Zone. 

(a)  General.  Special  local  regulations 
are  established  for  the  events  listed  in 
Table  1  of  this  section.  Notice  of 
implementation  of  these  special  local  ^ 
regulations  will  be  made  by  publication 
in  the  Federal  Register  30  days  prior  to 
the  event  for  those  events  without 
specific  dates  or  hy  Notice  to  Mariners 
20  Days  prior  to  the  event  for  those 
events  listing  a  period  for  which  a  firm 
date  is  identifiable.  In  all  cases,  further 
information  on  exact  dates,  times,  and 
other  details  concerning  the  number  and 
type  of  participants  and  an  exact 
geographical  description  of  the  areas  are 
published  hy  the  Eleventh  Coast  Guard 
District  in  the  Local  Notice  to  Mariners 
at  least  20  days  prior  to  each  event.  To 
he  placed  on  the  mailing  list  for  LocaL 
Notice  to  Mariners  contact:  Commander 
(dpw).  Eleventh  Coast  Guard  District, 
C(»st  Guard  Island,  Building  50-2, 
Alameda,  CA  94501-5100.  Note: 
Sponsors  of  events  listed  in  Table  1  of 


this  section  must  submit  an  application 
each  year  in  accordance  with  33  CFR 
100.15  to  the  cognizant  Coast  Guard 
Sector  Commander  no  less  than  60  days 
before  the  start  of  the  proposed  event. 
Sponsors  are  informed  that  ample  lead 
time  is  required  to  inform  all  Federal, 
state,  local  agencies,  and/or  other 
interested  parties  and  to  provide  the 
sponsor  the  best  support  to  ensure  the 
safety  of  life  and  property. 

(b)  Special  local  regulations.  All 
persons  and  vessels  not  registered  with 
the  sponsor  as  participants  or  as  official 
patrol  vessels  are  considered  spectators. 
The  “official  patrol”  consists  of  any 
Coast  Guard;  other  Federal,  state,  or 
local  law  enforcement;  and  any  public 
or  sponsor-provided  vessels  assigned  or 
approved  by  the  cognizant  Coast  Guard 
Sector  Commander  to  patrol  each  event. 

(1)  No  spectator  shall  anchor,  block, 
loiter,  nor  impede  the  through  transit  of 
participants  or  ofticial  patrol  vessels  in 
the  regulated  areas  during  all  applicable 
effective  dates  and  times  unless  cleared 
to  do  so  by  or  through  an.  official  patrol 
vessel. 

(2)  When  hailed  and/or  signaled  by  an 
official  patrol  vessel,  any  spectator 
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located  within  a  regulated  area  during 
all  applicable  effective  dates  and  times 
shall  come  to  an  immediate  stop. 

(3)  The  Patrol  Commander  (PATCOM) 
is  empowered  to  control  the  movement 
of  all  vessels  in  the  regulated  area  or  to 
restrict  vessels  from  entering  the 
regulated  area.  The  Patrol  Commander 
shall  be  designated  by  the  cognizant 
Coast  Guard  Sector  Commander;  will  be 
a  U.S.  Coast  Guard  commissioned 
officer,  warrant  officer,  or  petty  officer 
to  act  as  the  Sector  Commander’s 
official  representative;  and  will  be 
located  aboard  the  lead  official  patrol 
vessel.  As  the  Sector  Commander’s 
representative,  the  PATCOM  may 
terminate  the  event  any  time  it  is 
deemed  necessary  for  the  protection  of 
life  and  property.  PATCOM  may  be 
reached  on  VHF-FM  Channel  13 
{156.65MHz)  or  16  (156.8MHz)  when 
required,  by  the  call  sign  “PATCOM.” 

(4)  The  Patrol  Commander  may,  upon 
request,  allow  the  transit  of  commercial 
vessels  through  regulated  areas  when  it 
is  safe  to  do  so. 

(5)  The  Coast  Guard  may  be  assisted 
by  other  Federal,  state,  or  local  agencies. 


1.  Newport  to  Ensenada  Yacht  Races 

Sponsor . . . . .  Newport  Ocean  Sailing  Association. 

Event  Description . .  Sailing  vessel  race;  open  ocean. 

Date .  .  Fourth  Friday  in  April. 

Location .  Newport  Beach,  CA. 

Regulated  Area  . .  Starting  area  only.  All  waters  of  the  Pacific  Ocean  near  Newport  Beach,  CA  bounded  by  a  line  start¬ 

ing  33'’35'18''  N,  IIT^SS'IS'  W  thence  to  33°34'54''  N,  117°53'18''  W  thence  to  33°34'54''  N, 
1 17°^'3(r  W  thence  to  33°35'18''  N,  1 17°54'30''  W  thence  returning  to  the  point  of  origin. 

2.  Congressional  Cup 


Sponsor . .  Long  Beach  Yacht  Club. 

Event  Description .  Competitive  sailboat  race  series. 

Date . •  Annually  in  March. 

Location .  Long  Beach  Harbor,  CA. 

Regulated  Area .  The  waters  of  Long  Beach  Harbor  surrounded  by  Island  White,  Island  Freeman,  and  Island  Chaffee. 

The  race  area  is  designated  at  Congressional  Cup  Stadium.  . 

3.  Transpac 

Sponsor .  Transpac  Yacht  Club. 

Event  Description . .  Competitive  long  distance  sailboat  race  from  Los  Angeles  to  Honolulu. 

Date .  Bi-annually  in  early  Summer. 

Location . : .  Long  Beach  Harbor,  CA. 

Regulated  Area  .  All  navigable  waters  from  the  surface  to  the  sea  floor  within  positions  33°-41.939'  N  118°-1 8.747'  W, 

.  34°-41.205'  N  118°-1 8.747'  W.  33°-41.205'  N  118°-1 7.553'  W,  and  33°-41.939'  N  118°-1 7.553'  W. 
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4.  Dana  Point  Tall  Ship  Festival 

Sponsor . . . 

Event  Description  . . . . 

Date . . . 

Location . . . * . 

Regulated  Area  . 

Dana  Point  Maririe  Institute  .  . 

Tall  ship  festival. 

Annually  in  September. 

Dana  Point  Harbor,  CA. 

The  waters  of  Dana  Point  Harbor. 

5.  Morro  Bay  Holiday  Boat  Parade 

Sponsor . . . 

Event  Description . 

Date . . . . 

Location  . . 

Regulated  Area  . . 

City  of  Morro  Bay. 

Holiday  lighted  boat  parade. 

Annually  in  early  December. 

Morro  Bay  Harbor,  CA. 

The  waters  of  Morro  Bay  Harbor. 

6.  Santa  Barbara  Holiday  Boat  Parade 

Sponsor  . 

Event  Description  . . 

Date . . . 

Location . . 

Regulated  Area  . . 

City  of  Santa  Barbara. 

Holiday  lighted  boat  parade. 

Annually  in  early  December. 

Santa  Barbara  Harbor,  CA. 

The  waters  of  Santa  Barbara  Harbor. 

7.  Ventura  Harbor  Holiday  Boat  Parade 

Sponsor . -. . . . 

Event  Description . ; . 

Date . i . 

Ventura  Harbor  District. 

Holiday  lighted  boat  parade. 

Two  nights  annually  in  mid  December.  * 

Ventura  Harbor,  CA.  , 

The  waters  of  Ventura  Harbor. 

Location . . . 

Regulated  Area . 

8.  Channel  Islands  Harbor  Holiday  Boat  Parade 

Sponsor . . 

Event  Description . 

Date . . . . . 

Location . . . . 

Regulated  Area  . . 

. 

Channel  Islands  Harbor  District. 

Holiday  lighted  boat  parade, 
j  Annually  in  December. 

I  Channel  Islands  Harbor,  CA. 

I  The  waters  of  Channel  Islands  Harbor. 

9.  Marina  del  Rey  Holiday  Boat  Parade 

Sponsor  . . 

Event  Description . 

Date  . . 

Location . .' . . 

Regulated  Area  . 

i  Los  Angeles  County  Department  of  Beaches  and  Harbors. 

Holiday  lighted  boat  parade. 

Annually  in  early  December. 

Marina  del  Rey,  CA. 

The  waters  of  Marina  del  Rey. 

10.  King  Harbor  Holiday  Boat  Parade 

Sponsor . :. . ; . 

Event  Description  . . . 

Date . 

Location . . . 

Regulated  Area  . 

King  Harbor  Yacht  Club.  . 

Holiday  lighted  boat  parade. 

Annually  in  December.  ,  ' 

King  Harbor,  CA. 

The  waters  of  King  Harbor. 

11.  Port  of  Los  Angeles  Holiday  Boat  Parade 

Sponsor . . . . 

Event  Description  . . . ....L. 

Date . 

Location . 

Regulated  Area . 

Port  of  Los  Angeles. 

Holiday  lighted  boat  parade. 

Annually  in  early  December.  ■  «  ■  > 

Port  of  Los  Angeles,  CA.  ”  , 

The  waters  of  the  Port  of  Los  Angeles. 

12.  Parade  of  1,000  Lights 

Sponsor  . 

Event  Description . 

Date . 

Location  . . ; . . . 

Regulated  Area . . . 

Shoreline  Yacht  Club. 

Holiday  lighted  boat  parade. 

Annually  in  December. 

Long  Beach  Harbor,  CA. 

Queensway  Bay,  Rainbow  Harbor. 

..  -  .  -  -  -  '  - - - 
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13.  Naples  Island  Holiday  Boat  Parade 

Sponsor  . 

Event  Description . . . 

Date . 

Location . 

Regulated  Area . . . 

Naples  Islarrd  Improvement  Association. 

Holiday  lighted  boat  parade. 

Annually  in  December. 

Naples  Island.  CA.  '  . 

The  waters  of  Alamitos  Bay. 

14.  Huntington  Harbor  Holiday  Boat  Parade  ' 

Sponsor  . 

Event  Description . 

Date . 

Location . 

Regulated  Area . 

Huntington  Philharmonic  Association. 

Holiday  lighted  boat  parade. 

Two  nights  annually  in  December. 

Huntington  Harbor,  CA. 

The  waters  and  canals  of  Huntington  Harbor. 

15.  Newport  Beach  Holiday  Boat  Parade 

Sporrsor . 

Event  Description . 

Date . 

Location . 

Regulated  Area . 

Newport  Beach  Chamber  of  Commerce. 

Holiday  lighted  boat  parade. 

Five  nights  annually  in  mid  December. 

Newport  Beach  Harbor,  CA, 

The  waters  of  NewporfBeach  Harbor. 

16.  Dana  Point  Holiday  in  the  Harbor 

Sponsor . .'. 

Event  Description . 

Date . . . . 

Location . 

Regulated  Area . 

Dana  Point  Harbor. 

Holiday  festival  and  lighted  boat  parade. 

4  nights  annually  in  December. 

Dana  Point  Harbor,  CA. 

The  waters  of  Dana  Point  Harbor. 

17.  Catalina  Ski  Race 

Sponsor  . 

Event  Description . 

Date . 

Location . . . 

Regulated  Area . 

f 

Long  Beach  Waterski  Club. 

Competitive  high  speed  waterski  race. 

Annually  in  July. 

Long  Beach  Harbor,  CA,  to  Santa  Catalina  Island,  CA  and  back. 

The  waters  of  Long  Beach  Harbor  bordered  by  Queens  Way  Bridge,  the  Long  Beach  Breakwater, 
artd  the  Alamitos  Bay  West  Jetty. 

Dated:  September  6,  2013. 

K.  L.  Schultz, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Eleventh  Coast  Guard  District. 

(FR  Doc.  2013-27557  Filed  11-15-13;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  4 

(PS  Docket  No.  1S-239;  PS  Dockrt  No. 
11-60;  FCC  13-125] 

Improving  the  Resiliency  of  Mobiie 
Wireless  Communications  Networks; 
Reliability  and  Continuity  of 
Communications  Networks,  Including 
Broadband  Technologies 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice  of  Proposed  Rulemaking. 

SUMMARY:  In  this  document,  the  Federal 
Communications  Commission  seeks 
comment  on  measures  to  promote  the 


resiliency  and  transparency  of  mobile 
wireless  networks.  This  document 
considers  and  seeks  comment  on, 
among  other  measures,  a  requirement 
that  mobile  wireless  network  providers' 
report  for  public  disclosure  on  a  daily 
basis  during  major  disasters  the 
percentages  of  their  cell  sites  that  are 
operational.  This  document  also  seeks 
comment  on  alternative  informational 
disclosures  and  on  other  approaches  to 
improving  network  resiliency. 

DATES:  Submit  cohiments  on  or  before 
January  17,  2014  and  reply  comments 
by  February  18,  2014.  Written 
comments  on  the  Paperwork  Reduction 
Act  proposed  information  collection 
requirements  must  be  submitted  by  the 
public.  Office  of  Management  and 
Budget  (OMB),  and  other  interested 
parties  on  or  before  January  17,  2014. 
ADDRESSES:  Submit  comments  to  the 
Federal  Communications  Commission, 
445  12th  Street  SW.,  Washington,  DC 
20554.  Comments  may  be  submitted 
electronically  through  the  Federal 
Confimunications  Commission’s  Web 


site:  http://fjallfoss.fcc.gov/ecfs2/.  In 
addition  to  filing  comments  with  the 
Secretary,  a  copy  of  any  comments  on 
the  proposed  Paperwork  Reduction  Act 
information  collection  requirements 
contained  herein  should  be  submitted  to 
the  Federal  Communications 
Commission  via  email  to  PRA@fcc.gov 
and  to  Nicholas  A.  Fraser,  Office  of 
Management  and  Budget,  via  email  to 
Nicholas_A._Frasei@omb.eop.gov  or  via 
fax  at  202-395-5167.  For  detailed 
instructions  for  subniitting  comments 
and  additional  information  on  the 
rulemaking  process,  see  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  document.  Parties  wishing  to  file 
materials  with  a  claim  of  confidentiality 
should  follow  the  procedures  set  forth 
in  section  0.459  of  the  Commission’s 
rules.  Confidential  submissions  may  not 
be  filed  via  ECFS  but  rather  should  be 
filed  with  the  Secretary’s  Office 
following  the  procedures  set  forth  in  47 
CFR  0.459.  Redacted  versions  of 
confidential  submissions  may  be  filed 
via  ECFS. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Renee  Rolandl  Special  Counsel,  Public 
Safety  and  Homeland  Security  Bureau, 
(202)  418-2352  or  renee.roland@fcc.gov; 
Brian  Hurley,  Attorney  Advisor,  Public 
Safety  and  Homeland  Security  Bureau, 
(202)  418-2220  or  brian.hurley@fcc.gov: 
For  additional  information  concerning 
the  proposed  Paperwork  Reduction  Act  ' 
information  collection  requirements 
contained  in  this  document,  contact 
Cathy  Williams,  or  send  an  email  to 
PRA@fcc.gov  or  to  Cathy.  Wiiliams@ 
fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s  Notice  of 
Proposed  Rulemaking  in  PS  Docket  No. 
13-239  and  PS  Docket  No.  11^0, 
released  on  September  27,  2013,  as  FCC 
13-125.  The  full  text  of  this  document 
is  available  for  public  inspection  during 
regular  business  hours  in  the  FCC 
Reference  Center,  Room  CY-A257,  445 
12th  Street  SW.,  Washington,  DC  20554, 
or  online  at  http://www.fcc.gov/ 
document/improving-resiliency-mobile- 
wireless-communications-networks.  T o 
view  a  copy  of  this  information 
collection  request  (ICR)  submitted  to 
OMB:  (1)  Go  to  the  Web  page  http:// 
www.reginfo.gov/pubIic/do/PRAMain, 

(2)  look  for  the  section  of  the  Web  page 
called  “Currently  Under  Review,”  (3) 
click  on  the  downward-pointing  arrow 
in  the  “Select  Agency”  box  below  the 
“Currently  Under  Review”  heading,  (4) 
select  “Federal  Communications 
Commission”  from  the  list  of  agencies 
presented  in  the  “Select  Agency”  hox, 

(5)  click  the  “Submit”  button  to  the 
right  of  the  “Select  Agency”  box,  (6) 
when  the  list  of  FCC  ICRs  currently 
under  review  appears,  look  for  the  Title 
of  this  ICR  and  then  click  on  the  ICR 
Reference  Number.  A  copy  of  the  FCC 
submission  to  OMB  will  be  displayed. 

Initial  Paperwork  Reduction  Act  of 
1995  Analysis 

The  Commission,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
burdens,  invites  the  general  public  and 
OMB  to  comment  on  the  proposed 
information  collection  requirements 
contained  in  this  document,  as  required 
by  the  PRA.  Comments  should  address: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  Commission’s 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated- 
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collection  techniques  or  other  forms  of 
information  technology;  and  (e)  ways  to 
further  reduce  the  information 
collection  burden  on  small  business 
concerns  with  fewer  than  25  employees. 
In  addition,  pursuant  to  the  Small 
Business  Paperwork  Relief  Act  of  2002, 
Public  Law  107-198,  see  44  U.S.C.  3506 

(c)(4),  the  Commission  seeks  specific 
comment  on  how  it  ipay  “further  reduce 
the  information  collection  burden  for 
small  business  concerns  with  fewer  than 
25  employees.” 

OMB  Control  Number:  3060-XXXX. 

Title:  Improving  the  Resiliency  of 
Mobile  Wireless  Communications 
Networks. 

Type  of  Review:  New  Collection. 

Form  No. :  N/ A. 

Respondents:  Business'or  other  for- 
profit  entities. 

Number  of  Respondents  and 
Responses:  60  respondents,  660 
responses. 

Estimated  Time  per  Response:  0.1  hr.- 
0.5  hr.  per  response. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Obligation  to  Respond:  Required  to 
obtain  or  retain  benefits.  The  statutory 
authority  is  contained  in  Section  201(b) 
of  the  Communications  Act,  as 
amended,  among  other  statutory 
provisions. 

Total  Annual  Burden:  1,570  hours. 

-  Total  Estimated  Annual  Cost:  None. 

Privacy  Act  Impact  Assessment:  No 
impact(s). 

Nature  and  Extent  of  Confidentiality: 
The  information  will  be  made  available 
to  the  public  so  there  is  no  need  for 
confidentiality  with  this  collection  of 
information. 

Needs  and  Uses:  The  Commission  is 
requesting  approval  to  require  mobile 
wireless  providers  to  report  to  the 
Commission  for  public  disclosure,  once 
each  day  during  major  disasters,  the 
percentages  of  their  cell  sites  that  are 
operational  in  each  affected  county.  The 
Commission  would  then  disclose  this 
information  on  its  Web  site.  Such 
disclosures  will  give  consumers  a 
“yardstick”  for  comparing  the 
performance  of  various  providers  during 
emergencies,  which  may  influence  their 
choice  of  provider.  Also^  by  holding 
providers  accountable  for  their 
performance,  such  disclosures  could 
spur  improvements  to  mobile  wireless 
networks  to  enhance  their  resiliency. 
Improving  the  resiliency  of  these 
'networks  would  contribute  greatly  to 
the  safety  of  the  public,  as  Americans 
increasingly  rely  on  mobile  wireless 
networks  to  communicate  during 
emergencies  and  to  access  9-1-1  for 
emergency  assistance.  See  Improving 
the  Resiliency  of  Mobil  Wireless 
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Communications  Networks,  PS  Docket 
No.  13-239,  FCC  13-125,  Section  ,4.15 
(Disaster  Reporting  Requirements  for 
Commercial  Mobile  Radio  Services 
Providers). 

I.  Introduction 

1 .  In  this  Notice  of  Proposed 
Rulemaking  [NPRM],  the  Federal 
Communications  Commission 
(Commission)  considers  measmes  to 
promote  transparency  to  consumers  as 
to  how  mobile  wireless  service 
providers  compare  in  keeping  their 
networks  operational  in  emergencies, 
which  could  in  turn  encourage 
competition  to  improve  the  resiliency  of 
mobile  wireless  communications 
networks  during  emergencies. 
Specifically,  we  seek  comment  on  a 
proposal  to  require  facilities-based 
Commercial  Mobile  Radio  Service 
(CMRS)  providers  to  submit  to  the 
Commission  for  public  disclosure,  on  a 
daily  basis  during  and  immediately  after 
major  disasters,  the  percentage  of  cell 
sites  within  their  networks  that  are 
providing  CMRS.  These  disclosures 
would  be  made  with  respect  to  each 
county  in  the  designated  disaster  area. 
We  seek  comment  on  whether  public 
disclosure  of  this  information,  which 
can  be  derived  from  information  many 
providers  already  report  to  the 
Commission  voluntarily,  could  provide 
consumers  with  a  reasonable 
“yardstick”  for  measuring  how  well 
mobile  wireless  networks  maintain 
service  during  disasters.  We  also  seek 
comment  on  whether  other  measures  of 
service  outages  may  be  appropriate,  and 
on  certain  other  approaches  to 
resiliency. 

2.  In  particular,  we  seek  comment  on 
the  following  issues: 

•  Whether  the  proposed  reporting 
and  disclosures  would  provide 
consumers  with  useful  information  for 
making  comparisons  about  mobile 
wireless  products  and  services; 

•  Whether  such  disclosures,  by 
holding  providers  publicly  accountable, 
could  incentivize  improvements  to 
network  resiliency  while  allowing 
providers  flexibility  in  implementing 
such  improvements; 

•  Whether  such  information  would  be 
useful  to  policymakers  at  state  and  local 
levels; 

•  Whether  the  proposed  disclosures 
comport  with  “smart  disclosure” 
principles; 

•  Wnether  the  proposed  disclosure 
would  lead  to  adverse  unintended 
consequences  for  consumers  and  mobile 
wireless  providers; 

•  Whether  the  Commission  should 
consider  other  measures,  including 
alternative  informational  disclosmes. 
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performance  standards  or  voluntary 
measures,  or  refer  issues  of  what 
information  would  be  helpful  to 
consumers  to  an  advisory  committee 
before  acting. 

II.  Background 

3.  In  recent  years,  a  number  of  major 
storms,  including  Superstorm  Sandy  in 
2012,  have  impaired  mobile  wireless 
service  in  affected  regions.  Hurricane 
Isaac  hit  the  Gulf  Coast,  resulting  in 
more  than  twenty  percent  of  area  cell 
sites  out  of  service  in  the  aggregate  in 
the  designated  reporting  area. 

Superstorm  Sandy  disabled  at  its  peak 
more  than  twenty-five  percent  of  cell 
sites  in  158  counties  in  all  or  part  of  ten 
states  and  the  District  of  Columbia.  The 
most  extensive  wireless  service 
impairments  from  Superstorm  Sandy 
were  heavily  concentrated  in  New 
Jersey  and  in  the  New  York  City 
metropolitan  area,  where  millions  of 
residents  found  themselves  without 
reliable  and  continuous  access  to  mobile 
wireless  communications  throughout 
the  storm  and  its  aftermath.  Several 
counties  had  outages  more  than  double 
the  twenty-five-percent  figure  for  the 
larger  area — some  much  more — and  for 
the  State  of  New  Jersey,  all  of  which  was 
included  in  the  reporting  area, 
aggregated  cell  site  outages  were  on  the 
order  of  forty  percent.  Of  course,  some 
service  disruption  may  be  unavoidable 
during  major  disasters,  and  surges  in 
demand  present  added  challenges. 
However,  data  that  mobile  wireless 
service  providers  submitted  to  the 
Commission  via  the  Disaster 
Information  Reporting  System  (DIRS) 
and  in  follow-up  meetings  with  Public 
Safety  and  Homeland  Security  Bureau 
staff  revealed  that,  as  during  previous 
storms  such  as  Hurricane  Isaac  and 
others  before  that,  service  impacts 
during  Superstorm  Sandy  and  in  its 
aftermath  were  not  evenly  distributed 
among  mobile  wireless  service 
providers.  Moreover,  the  operational 
choices  and  practices  of  different  mobile 
wireless  serviqe  providers  may  account 
for  much  of  this  variation.  For  example, 
practices  regarding  the  provision  of 
back-up  power  supplies  at  otherwise 
similar  cell  sites  appear  to  vary  among 
mobile  wireless  service  providers, 
which  may  contribute  to  the  ability  of 
some  mobile  wireless  service  providers 
to  provide  more  continuous  and  reliable 
service  during  the  storm  than  others. 

4.  To  address  these  types  of  questions, 
the  Commission  launched  a  Notice  of 
Inquiry  [Reliability  NOI)  in  2011  to 
’“initiate  a  comprehensive  examination 
of  issues  regarding  the  reliability, 
resiliency  and  redundancy  of 
'  communications  networks,  including 


broadband  technologies.”  The 
Commission  asked  a  broad  range  of 
questions  in  the  Reliability  NOI  on  how 
to  ensure  continuity  of  communications 
services  during  major  emergencies  such 
as  large  scale  natural  and  mem-made 
disasters.  For  example,  it  sought 
comment  on  the  need  for  reinstatement 
of  emergency*  back-up  power 
requirements  of  some  form  on 
communications  providers  “to  ensure 
adequate  levels  of  service  continuity 
during  major  emergencies.”  It  also  asked 
questions  about  the  impact  of 
inadequate  backhaul  redundancy  on 
network  operations  during  major 
emergencies. 

5.  More  recently,  in  the  months 
following  Superstorm  Sandy,  the 
Commission  held  field  hearings  in  New 
York  and  New  Jersey  to  further  explore 
the  communications  impacts  of 
Superstorm  Sandy  and  consider  lessons 
learned.  It  then  held  a  follow-up  field 
hearing  in  California  to  look,  in  part,  at 
emerging  technological  solutions  for 
improving  communications  during  such 
emergencies.  Among  the  concerns 
raised  at  these  hearings  was  the  lack  of 
information  made  publicly  available 
during  Superstorm  Sandy  about  the 
operational  status  of  communications 
networks  and  the  progress  being  made 
to  rectify  service  outages. 

6.  In  a  May  13,  2013  letter  to  the 
Commission,  Consumers  Union  urged  * 
the  Commission  to  conduct  a 
rulemaking  proceeding  to  “establish 
appropriate  metrics  for  measuring  a 
wireless  carrier’s  network 
performance,”  such  as  “the  number  of  a 
wireless  carrier’s  non-functioning  cell 
towers  in  each  county”  within  a  disaster 
area,  “and  the  percentage  of  the  carrier’s 
cell  towers  in  that,  county  that  the 
number  represents.”  Further,  it  urged 
the  Commission  to  disclose  such 
information  to  the  public  and  to  use  it 
“to  set  a  schedule  for  phasing  in 
improved  performance  standards  [for 
wireless  networks]  as  rapidly  as 
practicable,  with  appropriate  incentives 
for  achieving  them  and  appropriate 
penalties  for  unexcused  failure  to 
achieve  them.”  In  ex  parte  presentations 
filed  July  17  and  July  19,  2013, 
respectively,  CTIA-The  Wireless 
Association  (CTIA)  and  the  Competitive 
Carriers  Association  (CCA)  argued  that 
the  Commission  should  gather  more 
information  before  proceeding  to  a 
rulemaking  on  such  matters.  PCIA-The 
Wireless  Infrastructure  Association 
(PCIA)  filed  an  ex  parte  presentation  on 
August  5,  2013,  raising  similar 
concerns. 

7.  More  generally,  the  Commission 
relies  on  periodic  reporting  from 
communications  providers  to  gauge 


network  reliability.  Part  4  of  the 
Commission’s  rules,  established  in 
2004,  requires,  inter  alia,  mobile 
wireless  service  providers  to  apprise  the 
Commission  of  network  outages  that 
exceed  certain  quantitative  thresholds, 
dependent  on  the  type  of  services 
provided.  The  Commission  collects  this 
information  in  its  Network  Outage 
Reporting  System  (NORS),  and  then 
uses  the  information  to  identify  larger 
trends  and  vulnerabilities  in  the 
nation’s  communications  infrastructure. 
In  addition,  the  Commission  operates 
DIRS,  created  in  2007,  which  is 
activated  during  emergencies  to  collect 
near  “real-time”  status  information  from 
mobile  wireless  and  other  providers  to 
improve  the  situational  awareness  of 
federal  agencies,  including  the  Federal 
Emergency  Management  Agency 
(FEMA),  and  streamline  emergency 
response.  Reporting  in  DIRS  is 
voluntary;  howeVer,  the  Commission 
generally  suspends  the  otherwise 
mandatory  NORS  reporting  obligations 
of  DIRS  participants  throughout  periods 
when  the  latter  system  is  fully  activated. 
Information  reported  to  the  Commission 
in  either  of  these  reporting  systems  is 
afforded  a  presumption  of  confidential 
treatment,  a  policy  the  Commission 
adopted  to  protect  filing  parties  from 
competitive  harm  and  prevent  terrorist 
targeting  of  vulnerable  communications 
assets. 

8.  To  complement  these  efforts,  the 
Commission  has  tasked  federal  advisory 
committees,  chiefly  the 
Communications  Security,  Reliability 
and  Interoperability  Council  (CSRIC), 
with  developing  and  recommending 
industry  best  practices  to  advance, 
among  other  objectives,  the  “security, 
reliability,  and  interoperability  of 
communications  systems.”  CSRIC  has 
developed  and  recommended  to  the 
Commission  specific  actions  to  facilitate 
industry-wide  improvements  in  these 
areas.  The  Commission  generally 
encourages  mobile  wireless  service 
providers,  a  significant  cross-section  of 
which  participate  in  CSRIC,  to 
implement  these  recommended  best 
practices  within  their  networks  to  the 
extent  technically  and  economically 
feasible.  The  Commission  relies 
primarily  on  NORS  and  DIRS  reporting 
to  assess  whether  network  reliability 
best  practices  are  being  effectively 
implemented  or  are  in  need  of 
refinement.  The  Technological  Advisory 
Council,  which  is  chartered  to  advise 
the  Commission  more  broadly  on 
technical  matters,  is  also  exploring 
approaches  for  improving  broadband 
network  resiliency. 
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III.  Discussion 

9.  Promoting  the  “safety  of  life  and 
property”  through  the  use  of  radio 
communications  is  part  of  the 
Commission’s  foundational  mission. 
Whether,  and  how  quickly;  emergency 
calls  get  through  and  a  first  responder 
arrives  might  make  the  difference 
between  life  and  death,  so  it  is 
imperative  that  the  public  be  able  to 
reliably  access  91 1>  including  with 
wireless  phones.  The  proceeding  we 
initiate  today  to  improve  the  resiliency 
of  mobile  wireless  networks  builds 
upon  information  gathered  through 
extensive  prior  efforts  to  address  the 
resiliency  of  mobile  wireless  networks. 
As  noted,  these  efforts  began  with  the 
Hurricane  Katrina  panel  in  2006,  have 
included  the  adoption  and  subsequent 
withdrawal  of  mandatory  back-up 
power  requirements,  followed  by  our 

2011  Reliability  NOI  that  sought  broad 
and  detailed  comment  on  back-up 
power  and  other  elements  of  network 
resiliency.  We  have  gathered  further 
information  in  our  inquiry  into  the  June 

2012  “derecho,”  and  in  our  Superstorm 
Sandy  field  hearings  held  earlier  this 
year.  While  we  proceed  to  consideration 
of  the  proposals  contained  in  this 
NPRM,  we  note  that  CTIA,  CCA  and 
PCIA  have  raised  concerns  about  some 
of  the  proposals.  We  seek  comment  on 
these  concerns  in  the  discussion  that 
follows.  Ultimately,  our  objective  is  to 
ensure  that  any  disclosure  rules  adopted 
in  this  area  are  tailored  to  the  needs  of 
consumers,  do  not  impose  undue 
burdens  on  service  providers,  and 
provide  incentives  that  are  most  likely 
to  lead  to  improvements  in  network 
reliability  during  emergencies. 

A.  Costs  and  Benefits  of  the  Proposal- 

10.  We  seek  to  determine  the  benefits 
to  consumers  and  other 
communications  users  that  would  result 
from  each  proposal  and  any  associated 
burden  on  mobile  wireless  service 
providers.  We  therefore  request 
comment  on  a  range  of  questions  that 
will  help  us  to  weigh  the  costs  and 
benefits  of  the  reporting  obligations  we 
propose,  as  well  as  the  alternative 
measures  we  put  forward  for 
consideration.  For  each  cost  or  benefit 
addressed,  we  ask  that  commenters 
provide  specific  data  and  information 
such  as  actual  or  estimated  dollar 
figures,  including  a  description  of  how 
the  data  or  information  was  calculated 
or  obtained  and  any  supporting 
documentation.  All  comments  will  be 
considered  and  given  appropriate 
weight;  vague  or  unsupported  assertions 
regarding  costs  or  benefits  generally  will 
receive  less  weight  and  be  less 


persuasive  than  the  more  specific  and 
supported  statements. 

11.  Quantifying  specific  benefits  and 
costs  of  implementing  the  proposed  rule 
and  other  proposals  involves  challenges. 
These  costs  and  benefits  can  have  many 
dimensions,  including  and  beyond  cost 
and  revenue  implications  for  industry 
and  financial  benefits  to  consumers.  We 
^Iso  must  consider  other  less  tangible 
benefits,  such  as  the  value  of  more 
informed  consumer  choice  and  the 
value  of  any  lives  saved  or  health 
outcomes  improved  due  to  the 
completion  of  calls  for  help  due  to 
infrastructure  hardening  that  could 
result  from  the  increased  competitive 
pressure  to  deliver  reliable  service 
during  natural  disasters  and 
immediately  thereafter.  To  assess  the 
expected  burden  on  providers,  we  seek 
comment  on  the  nature  and  magnitude 
of  the  costs.  In  complying  with  the 
Paperwork  Reduction  Act,  we  recently 
estimated  the  annual  reporting  costs  to 
be  approximately  $190,000  for  all 
providers  inputting  wireless  county  cell 

•  site  information  in  DIRS.  That  figure, 
however,  comprised  an  estimate  for 
DIRS  reporting  for  considerably  more 
information  than  is  sought  here. 
Moreover,  because  these  carriers  are 
already  reporting  needed  information, 
they  have  already  incurred  the  startup 
costs  associated  with  any  reporting 
system. 

12.  We  estimate  that  there  are  fewer 

than  fifty  additional  providers  that  are 
not  currently  reporting  DIRS  data. 
Moreover,  we  believe  that  the  non¬ 
reporting  providers  mostly  are  very 
small  companies  that  typically  serve 
only  one  or  two  counties.  Therefore, 
even  if  we  were  to  require  all  wireless 
providers  in  the  disaster  areas  to  file 
transparency  reports — which  is  a 
question  on  which  we  are  seeking 
comment — we  expect  the  number  of 
additional  reporting  providers  to  be 
below  fifty  and  the  counties  involved  to 
be  relatively  few.  We  estimate  the  total 
annual  reporting  cost  for  these  providers 
to  be  $78,000,  consisting  of  three 
elements.  First  is  a  $2,000  cost  incurred 
if  fifty  providers  each  spend  a  half  hour, 
at  $80  per  hour,  to  create  and  enter  a 
user  identification  when  first  logging  in 
to  our  Web  site  [i.e.,  50  x  0.5  $80  = 

$2,000).  Second  is  a  $4,000  cost 
incurred  if  fifty  providers  each  spend  a 
half  hour,  at  $80  per  hour,  to  file  the 
initial  reports  on  two  counties  (j.e.,  50 

X  0.5  X  $80  X  2  =  $4,000).  Third  is  a 
$72, 000. cost  incurred  if  fifty  providers 
each  spend  an  hour,  at  $80  per  hour,  to 
verify  and  file  daily  follow-up  reports 
on  the  two  counties  for  nine  additional 
days  of  DIRS  reporting  [i.e.,  50  x  1  x  $80 
X  2  X  9  =  $72,000).  We  seek  comment 


on  these  estimates  and  their  underlying 
assumptions.  We  are  particularly 
interested  in  receiving  carrier  data  that 
would  improve  the  accuracy  of  these 
estimated  costs. 

13.  To  assess  the  expected  benefits, 
we  seek  comment  on  the  nature  and 
magnitude  of  the  benefits  of  the 
proposed  rule.  If  public  disclosure 
increases  competitive  pressure 
sufficiently  to  encourage  providers  to 
significantly  harden  their  networks,  we 
assume  a  likely  result  will  be  at  least 
one  life  saved  every  five  years.  We  also 
assume  a  life  has  a  statistical  value  of 
$9.1  million.  We  seek  comment  on  these 
two  assumptions  because,  if  they  are 
reasonably  accurate,  they  imply  public 
disclosure  would  produce  an  annual 
benefit  of  $1.82  million  (i.e.,  $9.1 
million  divided  by  5)  in  lives  saved. 

14.  Moreover,  the  potential  benefits  of 
public  disclosure  may  not  be  limited  to 
the  value  of  human  lives  saved  if  • 
infrastructure  is  enhanced.  Medical 
outcomes  also  may  be  improved  and 
considerable  pain  and  suffering  avoided 
when  emergency  service  providers  are 
able  to  respond  to  E-911  calls.  The  total 
medical  benefits  from  preserving  E-911 
services  may  be  substantially  greater 
than  the  value  of  lives  saved.  Further, 
another  benefit  of  public  disclosure  may 
be  to  enable  consumers  to  better  assess 
the  performance  of  mobile  wireless 
service  providers  during  major 
emergency  events  and,  thus,  enable 
consumers  to  make  informed  decisions 
that  conform  better  to  their  preferences 
when  selecting  mobile  wireless 
products  and  services. 

15.  An  alternative  way  to  estimate  the 
potential  benefits  of  public  disclosure  ns 
to  consider  the  value  of  services  lost 
each  year  in  storms.  Superstorm  Sandy, 
for  example,  caused  a  substantial  loss  of 
wireless  services.  We  believe  that  had 
providers  done  more  to  improve 
infrastructure  prior  to  Superstorm 
Sandy,  a  significant  number  of  cell  site 
outages  could  have  been  prevented, 
allowing  a  substantial  number  of 
wireless  subscribers  in  the  path  of  the 
storm  to  avoid  loss  or  serious 
impairment  of  service.  We  cannot 
readily  determine  the  value  of  that  lost 
service,  because  we  cannot  know  the 
value  of  being  able  to  call  more  easily 
loved  ones  and  friends,  among  others, 
during  the  Superstorm  and  in  the  days 
following  the  destruction.  Nor  can  we 
know  the  value  of  more  easily  reaching 
firemen,  police,  repairmen,  and  other 
first  responders. 

16.  We  can  estimate,  however,  a  floor 
value  for  lost  consumer  surplus,  a 
portion  of  which  coulcf  have  been  saved 
had  outages  been  avoided.  Given  the 
average-revenue-per-subscriber  data 
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reported  by  the  four.major  wireless 
providers  for  the  DIRS  reporting 
counties,  we  estimate  very 
conservatively  that  cell-site  outages 
connected  to  Superstorm  Sandy  caused 
a  loss  of  service  for  which  subscribers 
had  paid  $25.8  million.  This  $25.8 
million  could  represent  what 
subscribers  would  normally  pay  for  the 
lost  services,  not  what  those  services 
were  worth  to  them.  The  net  benefit  of 
a  good  to  consumers  (i.e.,  the  consumer 
surplus)  can  easily  exceed  what  they 
pay  for  it.  Indeed,  a  2012  CTIA  study 
estimates  that  at  the  end  of  2010, 
consumer  surplus  was  3.08  times  what 
consumers  pay  for  wireless  service. 

Based  on  these  payments  estimates  and 
the  CTIA  study,  the  value  of  the  lost 
service  during  Superstorm  Sandy  alone 
was  at  least  $77.4  million  (i.e.,  $25.8 
million  x  3  =  $77.4  million).  Because 
this  loss  represents  the  value  of  such 
services  during  normal  weather 
conditions,  it  likely  substantially 
understates  the  loss  of  value  during  (and 
a  few  days  after)  a  storm,  at  which  time 
the  value  of  access  to  emergency 
services  and  ability  to  connect  with 
family  and  friends  may  be  much  greater. 
We  invite  comment  on  this  analysis  and 
the  reasonableness  of  its  underlying 
assumptions. 

B.  The  Growing  Reliance  of  the 
American  Public  on  Mobile  Wireless 
Networks 

17.  Mobile  wireless  communications 
are  becoming  increasingly  central  to  the 
day-to-day  lives  of  Americans.  In  its 
annual  Mobile  Competition  Reports,  the 
Commission  has  documented  the 
tremendous  growth  of  the  U.S!  mobile 
wireless  sector,  which  now  supports 
over  300  million  user  connections. 
Mobile  data  traffic  in  particular 
“increased  270  percent  from  2010  to 
2011”  in  the  United  States  and  “has 
more  than  doubled  each  year  for  the 
past  four  years,”  during  which  time 
mobile  wireless  service  providers  have 
continued  to  upgrade  and  expand  their 
networks  and  offer  their  customers  an 
increasing  array  of  “smartphones”  and 
data-centric  devices,  such  as  tablets  and 
e-readers.  As  mobile  wireless 
technologies  have  continued  to 
proliferate  and  evolve,  consumers  of 
these  services  have  become  increasingly 
likely  to  “cut  the  cord” — ^to  live  without 
residential  wireline  telephone  service, 
as  thirty-eight  percent  of  American 
households  already  do. 

18.  This  growing  reliance  on  wireless 
communications  has  brought  these 
technologies  to  the  foreft^nt  of 
emergency  response.  As  CTIA  noted  in 
its  comments  on  the  Reliability  NOI, 
“(djuring  the  aftermath  of  major 


disasters,  many  individuals  rely'on 
wireless  as  their  sole  means  of 
communication  because  of  its  mobile 
nature  and  the  speed  in  which  carriers 
restore  service  to  affected  areas.”  With 
an  increasing  percentage  of  911  calls — 
already  measured  at  75  percent  within 
the  State  of  California — originating  on 
wireless  networks,  the  need  for  reliable 
wireless  service  during  emergencies  is  a 
major  public  safety  priority. 

19.  While  consumers  value  overall 
network  reliability  and  quality  in 
selecting  mobile  wireless  service 
providers,  they  may  not  be  able  to 
compare  how  well  different  mobile 
wireless  service  providers’  networks 
withstand  and  recover  from  disaster 
conditions.  As  previously  noted,  the 
information  made  available  to  the 
Commission  on  a  non-public  basis 
following  Superstorm  Sandy  and 
Hurricane  Isaac  revealed  that  not  all 
mobile  wireless  service  providers’ 
networks  fared  the  same  during  the 
storms,  and  preparatory  efforts  and 
investments  to  harden  networks  may 
account  for  some  of  this  discrepancy. 

We  thus  seek  comment  on  whether 
mobile  wireless  customers  have 
adequate  means  of  assessing  the 
resiliency  and  reliability  of  mobile 
wireless  networks  in  disaster 
conditions,  and  whether  they  have 
reliable  basis  for  evaluating  and 
comparing  the  network  resilience  of 
different  mobile  wireless  service 
providers. 

C.  The  Use  of  Informational  Disclosures 
To  Improve  Consumer  Choice 

20.  We  seek  comment  in  this  NPRM 
on  the  reporting  and  disclosure  of 
information  to  enable  consumers  to 
compare  how  well  various  mobile 
wireless  networks  are  able  to  withstand 
and  recover  from  disaster  conditions. 
There  is  precedent  in  the 
telecommunications  sector  and  in  other 
industry  contexts  for  using 
informational  disclosures  of  this  sort  to 
enhance  consumer  welfare  and  drive 
product  and  service  improvements.  A 
significant  recent  initiative  along  these 
lines  is  the  Commission’s  Measuring 
Broadband  America  (MBA)  Program, 
under  which  the  Commission  tests  the 
actual  network  speeds  delivered  to 
consumers  by  major  wireline  broadband 
providers  and  discloses  its  findings  in  a 
series  of  reports.  Those  providers  that 
have  tested  favorably  have  touted  the 
reports’  findings  in  public  statements, 
while  at  least  one  provider  that 
performed  poorly  during  the  initial 
round  of  testing  dramatically  improved 
its  performance  in  time  for  the  second 
round.  In  this  context  and  others,  the 
disclosure  of  targeted  information 


appears  to  have  driven  service 
improvements,  even  where  the 
disclosed  information  pertains  only  to  a 
limited  range  of  the  many 
considerations  that  influence  consumer 
decisionmaking. 

21.- Moreover,  the  Executive  Branch 
has  issued  guidance  on  the  use  of 
informational  disclosures  as  a  regulatory 
tool.  A  recent  executive  order  directed 
executive  branch  federal  agencies  to 
focus  on  efforts  “to  identify  and 
consider  regulatory  approaches  that 
reduce  burdens  and  maintain  flexibility 
and  freedom  of  choice.”  The  OMB 
Office  of  Information  and  Regulatory 
Affairs  then  issued  a  memorandum 
providing  guidance  on  the  use  of  “smart 
disclosure,”  a  regulatory  approach 
defined  as  “the  timely  release  of 
complex  information  and  data  in 
standardized,  machine-readable  formats 
in  ways  that  enable  consumers  to  make 
informed  decisions.”  Such  information 
can  be  made  available  directly  to 
consumers  or  be  used  by  third  parties  to 
create  tools,  such  as  mobile  phone 
applications,  that  can  “greatly  reduce 
the  cost  to  consumers  of  seeking  out  the 
relevant  irtformation  from  individual 
companies.”  The  purpose  of  “smart 
disclosure”  is  to  make  information  “not 
merely  available,  but  also  accessible  and 
usable,”  and  the  memorandum 
suggested  that  when  designing  related 
regulatory  initiatives,  agencies  should 
consider  making  information  as 
accessible  as  possible  to  consumers; 
making  the  underlying  data  available  in 
machine-readable  formats; 
standardizing  the  information; 
providing  the  information  to  the 
consumer  in  a  timely  manner;  ensuring 
that  disclosures  keep  pace  with  market 
innovation;  promoting  interoperability 
among  data  sets;  and  preventing 
disclosure  of  personally  identifiable 
information.  We  seek  comment  on 
whether  the  proposal  we  set  forth  and 
seek  comment  on  below  comports  with 
these  principles. 

22.  If  the  information  disclosed  is 
simple  and  easy  to  understand,  that 
could  make  it  more  refevant  and 
accessible  to  consumers  than  more 
complex  and  technical  information.  We 
seek  comment  on  these  matters.  The 
proposal  focuses  disclosure  on  a  single 
percentage  figure  that  may  provide  a 
snapshot  of  service  capabilities  in  a 
particular  ^ea  at  a  given  time.  This 
information  is  collected  by  the 
Conimission  from  the  wireless  service 
providers  and  considered  useful  to 
provide  situational  awareness  to  federal 
participants  in  disaster  response,  and 
the  metric  in  the  disclosures  that  we 
propose  also  has  precedent  in  the 
information  that  mobile  wireless 


Federal  Raster/ Vol.  78,- No.  222 /Monday,  November  18,  2013 /Proposed  Rules 


69023 


providers  have  chosen  to  highlight  in 
their  own  public  statements.  During  the 
course  of  an  emergency  in  which  service 
is  lost,  mobile  wireless  providers  in  the 
United  States  often  report  the 
percentages  of  operational  sites  as  a 
means  of  publicizing  their  progress  in 
restoring  service,  although  such 
reporting  is  not  standardized. 

D.  Proposals  To  Improve  Mobile 
Wireless  Network  Transparency  and 
Resiliency  ^ 

23.  In  this  section,  we  seek  comment 
on  specific  elements  of  a  proposal  to 
improve  the  transparency  and 
underlying  resiliency  of  networks  that 
provide  mobile  wireless  services,  by 
requiring  providers  of  these  services  to 
provide  for  public  disclosure  the 
percentages  of  sites  operational  in  their 
networks  during  major  emergencies.  We 
also  seek  comment  on  possible 
alternative  or  complementary  measures 
that  could  improve  wireless  network 
resiliency.*' 

1.  Proposed  Reporting  and  Disclosure  of 
Percentages  of  Mobile  Wireless  Network 
Sites  in  Operation  During  Emergencies 

24.  The  proposed  rule  in  this  NPRM 
would  require  facilities-based  CMRS 
providers  to  report  to  the  Commission 
daily  on  a  county-by-county  basis  the 
percentage  of  their  cell  sites  that  are 
operational  for  counties  in  which  the 
Commission  has  activated  DIRS.  Under 
this  proposal,  operational  site 
percentages  submitted  by  each  mobile 
wireless  service  provider  would  be 
made  available  by  the  Commission  on 
its  Web  site,  where  consumers  could 
access  it  directly  or  where  third  parties 
could  access  it,  for  the  purpose  of 
incorporating  the  data  into  private 
sector  platforms,  such  as  news  reports 
or  mobile  phone  applications.  Appendix 
A  of  the  NPRM  contains  draft  language 
of  a  proposed  rule.  We  seek  comment  on 
whether  this  metric  provides  a 
reasonable  means  of  comparing  how 
well  networks  withstand  emergency 
conditions. 

25.  We  first  seek  comment  on  the 
extent  to  which  informational 
disclosures  of  this  sort  would  enhance 
consumer  choice  and  facilitate  network 
improvements.  Will  consumers  value 
having  access  to  this  information?  Could 
the  information  be  meaningful  and 
useful  to  consumers  in  making  the 
choice  among  mobile  wireless  service 
providers,  and  if  so,  how  would  it  affect 
their  decision  making?  Would  the 
reported  information  be  particularly 
important  to  consumers  who  may  have 
heightened  concerns  about  maintaining 
communications  during  emergencies, 
such  as  individuals  with  serious 


medical  conditions  and  their  families? 

In  the  absence  of  the  disclosures 
discussed  below,  do  consumers  already 
have  sufficient  information  about  • 

service  reliability,  as  CTIA  suggests? 

26.  We  also  seek  comment  on  whether 
providing  consumers  with  such 
information  would  incentivize  mobile 
wireless  service  providers  to  improve 
the  capability  of  their  network 
infrastructures  to  survive  and  continue 
operating  during  and  after  disasters.  Is 
that  correct?  Would  the  potential  that 
public  disclosure  would  affect 
consumers’  choice  of  mobile  wireless 
service  provider  cause  providers  to  view 
additional  investment  in  networks  as 
being  competitively  necessary  to  attract 
and  retain  customers?  Could  press 
covMage  and  knowledge  by 
policymakers  of  this  inforniation  foster 
improved  performance  by  mobile 
wireless  service  providers,  even  if  the 
elasticity  of  consumer  demand  for 
greater  network  reliability  during 
emergencies  is  difficult  to  quantify  or  is 
perseived  to  be  small?  In  other  words, 
would  providers  nevertheless  respond 
by  seeking  to  improve  their  performance 
as  a  matter  of  risk  management,  e.g.,  to 
avoid  reputational  risk  in  both  the 
business  and  consumer  markets? 

27.  On  the  other  hand,  would 
disclosure  of  network  performance,  in 
conjunction  with  outage  reporting,  lead 
to  unintended  negative  consequences,  - 
such  as  a  reduction  of  cooperation 
among  providers  during  emergencies  or 
disincentives  to  build  out  facilities, 
particularly  in  areas  subject  to  severe 
weather?  For  example,  would  such 
disclosures  favor  large-tower 
architectures  over  small-cell  and  other 
heterogeneous  architectures  where  there 
may  be  more  towers,  each  more  likely 
to  fail  but  more  resilient  in  the 
aggregate?  We  seek  comment  on  any 
unintended  consequences  of  adopting 

*  such  disclosures,  with  examples  of  such 
consequences.  We  ask  commenters  to 
explain  how  likely  and  widespread 
those  consequences  would  be  and 
describe  in  detail  the  anticipated  impact 
on  consumers  and  public  safety. 

28.  Scope.  The  proposed  disclosures 
apply  only  to  facilities-based  CMRS 
providers  with  respect  to  sites  used  to 
provide  CMRS.  Is  this  scope  reasonable 
given  that  the  factual  basis  for  the 
proposal  is  an  observed  variation  in 
performance  among  mobile  wireless 
networks  in  particular  in  their  ability  to 
withstand  disaster  conditions? 
Moreover,  because  the  same  companies 
provide  most  of  the  CMRS  and  mobile 
data  services  (i.e.,  mobile  broadband) 
consumed  by  the  U.S.  public,  using 
much  of  the  same  underlying 
infrastructure,  would  the  proposed 


reporting  on  CMRS  infrastructure  enable 
reasonable  judgments  to  be  made  about 
the  operational  status  of  providers’ 
mobile  wireless  services  more 
generally? 

29.  In  proposing  a  reporting 
requirement  applicable  only  to  mobile 
wireless  providers,  we  observe  that  the 
great  majority  of  emergency  911  calls' 
originate  on  mobile  wireless  networks, 
and  there  has  been  an  upward  trend  in 
such  calls,  making  mobile  wireless 
service  of  pre-eminent  importance  as 
the  preferred  method  for  U.S: 
consumers  to  reach  out  for  help  when 
they  need  it  the  most.  Furthermore, 
given  that  most  markets  across  the 
country  are  served  by  multiple  mobile 
wireless  service  providers,  could 
disclosures  based  on  the  proposed 
metric  have  a  competitive  impact  that 
will  drive  improvements  in 
communications  infrastructure?  Finally, 
because  the  metric  tracks  the 
performance  of  portions  of  the  network 
that  are  within  mobile  wireless  service 
providers’  direct  control  during  major 
emergency  events,  as  opposed  to 
outages  that  are  due  to  consumers’  loss 
of  electric  power,  is  this  proposed 
application  to  mobile  wireless  service 
providers  reasonable?  We  seek'comment 
on  our  proposed  adoption  of  a  reporting 
metric  applicable  5nly  to  CMRS 
providers.  Should  we  consider  changing 
the  scope  of  our  proposed  reporting  and 
disclosure  requirements,  or  developing 
a  separate  program,  to  cover  providers 
in  other  telecommunications  sectors, 
such  as  wireline  telephone  or  cable 
providers?  Are  some  of  those  services 
different  in  iihportant  respects,  such  as 
whether  customer  outages  are  likely  o 
continue  due  to  loss  of  commercial 
power  at  the  Customer’s  home,  rather 
than  within  the  service  provider’s 
facilities  and  network?  If  so,  what 
would  be  the  rationale  for  applying  ' 
outage-based  reporting  obligations  to 
such  providers?  Is  there  a  simple  and 
easily  understood  metric  that  could  be 
used  for  such  disclosures?  Are  there 
.  better  alternatives  to  foster  reliability  of 
these  other  services? 

3Q.  Moreover,  as  noted  above,  we  use 
the  term  “cell  site’’  throughout  this 
NPRM  to  refer  to  any  land  station  used 
to  provide  CMRS,  irrespective  of  the 
network  configuration  under  which  the 
site  is  deployed.  We  seek  comment  on 
this  usage,  which  is  incorporated  into 
the  definitions  of  “network  site”  and 
“operational  site”  in  our  proposed  rule. 
Do  these  terms,  as  defined  therein,  leave 
any  ambiguity  as  to  whether  certain 
facilities  would  qualify  as  “sites”  for 
purposes  of  calculating  percentages  of 
sites  in  operation?  We  further  observe 
that,  as  written,  the  proposal  could 
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apply  to  providers  that  operate  networks 
not  deployed  under  a  cellular-based 
network  architecture.  We  seek  comment 
on  the  potential  applicability  of  the 
proposed  requirements  to  such 
providers.  Are  the  requirements  well- 
suited  to  such  providers,  particularly 
any  that  rely  on  only  a  small  number  of 
sites  to  provide  service  in  a  given  area? 
Should  we  consider  exempting  certain 
mobile  wireless  service  providers  or 
classes  of  providers  from  the  proposed 
requirements?  If  so,  how  should  we 
determine  which  providers  or  classes  of 
providers  should  be  exempted? 

31.  We  also  propose  that  the 
requirements  apply  only  to  facilities; 
based  mobile  wireless  providers,  i.e., 
those  that  own  or  control  at  least  part  of 
the  network  infrastructure  they  use  to 
provide  service,  as  opposed  to  merely 
purchasing  and  reselling  service  from 
other  providers.  We  seek  comment  on 
this  limitation  of  the  scope  of  the 
proposed  requirement.  Should  mobile 
virtual  network  operators  (MVNOs)  or 
other  non-facilities-based  providers  also 
be  required  to  report  outage  or  other 
information  of  some  kind  for  public 
disclosure  during  emergencies?  Could 
the  disclosure  of  information  about 
facilities-based  providers  but  liot 
resellers  suggest  to  consumers  that 
facilities-based  providers  are  less 
reliable  than  MVNOs  (even  though 
MVNOs  rely  on  facilities-based 
providers  for  service)?  Would  it  be 
feasible  for  non-facilities-based 
providers  to  ascertain  and  report 
percentages  of  sites  in  operation  by 
county  for  the  underlying  network 
infrastructure  they  use  to  deliver 
ser\  ice?  Should  such  providers  instead 
be  laquired  simply  to  disclose  with 
which  facilities-based  mobile  wireless 
service  providers  they  have  contracted 
to  provide  service  in  a  given  area? 

Would  extending  the  reporting 
obligations  and  associated  disclosures  t{> 
non-facilities-based  providers  result  in 
additional  incentives  for  their 
underlying  facilities-based  providers  to 
improve  the  resiliency  of  their 
networks? 

32.  Reporting  Metric.  For  consumers 
to  make  fair  and  reasonable 
comparisons  across  providers  and 
services,  the  information  must  be 
presented  in  an  accessible  and  usable 
form  that  consumers  can  process  and 
interpret  easily  without  formal  training 
or  technical  expertise  and  that  third 
parties  can  incorporate  into  various 
informational  platforms  and 
applications.  Our  proposal  accordingly 
uses  as  a  standard  reporting  metric  the 
percentage  of  a  mobile  wireless  service 
provider’s  sites  that  are  operational,  i.e., 
not  put  out  of  service  as  the  result  of 


power  loss,  damage,  interruption  of 
transport,  or  other  causal  factors.  We 
seek  comment  on  the  appropriateness  of 
this  standardized  reporting  metric  as 
defrned.  Is  there  a  need  to  clarify  with 
greater  precision  what  it  means  for  a  site 
to  be  considered  “operational”?  Are 
there  ambiguous  or  borderline  cases  in  • 
which  a  site  may  or  may  not  be 
considered  “operational”  or  “providing 
service”  as  such  terms  are  commonly 
used?  Should  providers  report 
percentages  rounded  to  the  nearest 
percentage  point? 

33.  We  seek  comment  on  requiring 
mobile  wireless  service  providers  to 
report  for  public  disclosure  percentages 
of  operational  sites  on  a  per-county 
basis.  This  is  how  this  information  is 
currently  reported  in  DIRS.  Reporting  by 
county  enables  the  geographic  scope  of 
reporting  to  expand  or  contract  (i.e.,  by 
adding  or  subtracting  counties)  as  a 
disaster  unfolds,  while  preserving  a 
clear  baseline  for  making  comparisons 
among  providers.  We  seek  comment  on 
whether  it  is  more  useful  to  require  , 
reporting  on  a  more  or  less  granular 
level  than  per-county,  and  if  so,  what 
level?  We  also  seek  comment  on 
whether  it  would  be  sufficient  for 
reporting  providers  to  specify  a  single 
percentage  of  sites  operational  for  a 
broader  affected  area  than  county  level, 
such  as  an  aggregate  of  all  of  the 
counties  selected  for  reporting  in  the 
state? 

34.  Should  mobile  wireless  service 
providers  also  provide  the  underlying 
calculation  basis  to  the  FCC?  Should 
that  happen  on  a  presumptively 
confidential  basis?  What  additional 
information,  if  any,  should  providers  be 
required  to  report  for  disclosure? 

Should  there  be  a  minimum  number  of 
cell  sites  operated  by  a  mobile  wireless 
service  provider  in  a  county  for 
reporting  of  the  information  to  be 
required?  For  example,  if  a  provider  has 
only  three  sites  in  a  county,  would  the 
Tact  that  one  of  these  sites  is  out  be 
probative  as  a  percentage?  Should  the 
required  reporting  further  take  into 
account  variations  in  the  types  of  cell 
sites  a  provider  deploys,  i.e.,  traditional 
“macro”  cells  vs.  femtocells  or  other 
types  of  “small”  cells.  If  so,  how?  Does 
comparing  the  overall  percentage  of 
each  wireless  service  provider’s  sites 
that  are  operating  adequately  address 
this  potential  concern  since  each 
provider  could  have  sites  of  various 
types?  In  seeking  comment  on  these 
matters,  we  observe  that  providers 
themselves  generally  decline  to 
distinguish  among  various-cell  site 
types  when  they  report  publicly  during 
emergencies  the  percentages  of  their 
sites  in  operation  in  an  afiected  area. 


35.  Should  we  consider  alternative 
metrics?  If  so,  what  are  the  relative  costs 
and  benefits  of  such  alternatives  in 
comparison  to  the  proposed  metric, 
keeping  in  mind  our  stated  objectives  in 
this  proceeding?  Should  we  consider 
requiring  reporting  for  disclosure  along 
more  than  one  metric,  or  granting 
mobile  wireless  service  providers  more 
flexibility  to  tailor  the  content  of  their 
reporting  to  particular  circumstances? 
Would  such  flexibility  undermine  the 
ability  of  consumers  to  compare 
provider  performance  readily,  thereby 
defeating  one  of  the  critical  functions  of 
the  disclosure  requirement?  Could  the 
proposed  requirements  foster  behavior 
from  mobile  wireless  service  providers 
aimed  at  “scoring  well”  on  the  reporting 
metric,  even  where  doing  so  comes  at 
the  expense  of  allocating  resources  most 
effectively?  How  and  why  might  such 
behavior  realistically  occur  and  to  what 
extent?  Are  there  likely  to  be  trade-off’s 
in  practice  between  restoration  of  the 
greatest  possible  number  of  sites  and 
restoration  of  those  most  critical  to 
serving  customers?  If  so,  if  the  proposed 
metric  is  used,  would  providers  actually 
delay  restoration  of  the  sites  that  are 
most  critical  to  their  customers, 
notwithrtanding  that  their  customers 
will  be  able  to  detect  whether  or  not 
their  service  is  improving?  If  so,  under 
what  circumstances  would  providers 
engage  in  these  sorts  of  behaviors? 

Please  include  specific  examples  in 
your  comments. 

36.  Should  we  allow  a  mobile 

wireless  service  provider  to  count  as  a 
site  “within”  its  network  any  site  it 
actually  uses  to  provide  service  during 
an  emergency,  regardless  of  whether  it 
owns  or  controls  the  site?  What  effect 
would  counting  sites  gained  through 
sharing  in  both  the  numerator  and  the 
denominator  of  the  percentage  have  on 
providers’  incentives  to  share?  Would 
this  counting  result  in  better  or  worse 
service  for  consumers  as  providers  work 
to  increase  their  own  resiliency?  For 
example,  if  Provider  A  has  sixty  of 
ninety  cell  sites  operating  in  a  certain 
county,  where  Provider  B  has  seventy- 
five  of  ninety  operating,  they  would 
respectively  report  that  sixty-seven 
percent  and  eighty-three  percent  of  their 
sites  are  operational  in  that  county.  If 
each  provider  granted  the  other  access 
to  its  operational  sites  in  that  county, 
however,  both  providers’  reported 
percentages  would  iricjease 
substantially:  Provider  A  would  report 
seventy-seven  percent  ((60  -t-  75)  divided 
by  (90  +  75)  =  135/165)  and  Provider  B 
would  report  ninety  percent  ((75  +  60) 
divided  by  (90  +  60)  135/150)  of  sites 

operational  in  the  county.  We  seek 
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comment  on  whether  this  is  the  best 
method  for  counting  such  cell  sites  that 
are  provided  from  one  competitor  to 
another.  Would  such  a  provision 
appropriately  account  for  sharing 
arrangements  of  the  sort  mobile  wireless 
service  providers  are  likely  to 
implement  in  practice?  To  the  extent  a 
“borrowed”  site  effectively  replaces  a 
site  used  during  normal  periods  to 
provide  service,  should  a  mobile 
wireless  service  provider  be  permitted 
or  required  to  discount  the  latter  site 
when  calculating  its  percentages  of  sites 
in  operation?  Should  a  mobile  wireless 
service  provider  be  afforded  only  partial 
credit  for  its  use  of  a  borrowed  site, 
given  that  it  must  share  use  of  the  site 
with  the  site’s  operator  (and  perhaps 
with  other  mobile  wireless  service 
providers)  and  the  site  may  not  be 
optimally  positioned  to  perform  as  a  site 
within  its  network?  Should  such  a  site 
be  counted  as  one-half  site  for  purposes 
of  calculating  the  roaming  provider’s 
percentage  of  sites  in  service? 

37.  Rather  than  include  such  sites  as 
part  of  its  percentage  calculations, 
should  a  mobile  wireless  service 
provider  instead  report  separately  the 
extent  to  which  it  used  roaming  or 
similar  arrangements  to  augment  its 
provision  of  service  during  an 
emergency?  If  so,  should  providers 
report  percentages  both  with  and 
without  adjustments  made  to  reflect 
such  arrangements?  If  a  facilities-based 
mobile  wireless  service  provider  uses 
roaming  on  a  routine  basis  to  expand  its 
coverage  footprint  or  network  capacity 
in  the  counties  designated  for  reporting 
during  a  disaster,  should  sites  operated 
or  controlled  by  its  roaming  partner 
within  the  affected  area  be  counted  as 
part  of  its  network  for  purposes  of 
calculating  percentages  of  sites 
operational?  Are  mobile  wireless  service 
providers  likely  to  have  visibility  into 
the  operational  status  of  individual  sites 
they  routinely  use  on  a  roaming  basis  to 
provide  service  to  their  customers? 

38.  Additionally,  the  proposal  would 
allow  providers  to  count  as  sites  within 
their  network  any  temporary  sites,  e.g., 
Cells  on  Wheels  (COWs)  and  Cells  on 
Light  Trucks  (COLTs),  that  they  have 
deployed  to  provide  supplementary 
coverage  and  capacity  during  an 
emergency.  We  seek  comment  on  this 
proposed  treatment  of  temporarily 
deployed  sites.  Rather  than  be  counted 
as  full  sites,  should  such  sites  be 
counted  on  a  fractional  basis,  e.g.,  as 
one-half  of  a  site,  given  any  attributes  of 
COWs  and  COLTs  such  as  coverage 
limitations?  If  a  mobile  wireless  service 
provider  uses  a  COW  or  a  COLT  to 
replace  a  disabled  site  entirely,  should 
it  be  required  to  count  the  disabled  site 


in  the  percentage?  Given  the  operational 
complexities  involved  in  deploying 
these  sites,  and  their  provisional  and 
temporary  nature,  would  it  be  more 
appropriate  for  mobile  wireless  service 
providers  to  report  separately  the  extent 
to  which  temporary  infrastructure  is 
being  used  to  Augment  their  provision  of 
service  during  an  emergency? 

39.  We  seek  comment  on  the 
appropriateness  of  the  proposed  metric. 
First,  we  seek  comment  on  whether 
consumers  are  likely  to  find  the  metric 
useful  or  if  a  different  metric  better 
serve  consumer  needs.  Could  the 
proposed  metric  unintentionally 
mislead  consumers?  For  example,  might 
consumers  think  that  the  percentage  of 
inoperable  sites  within  a  county  equals 
the  percentage  of  lost  coverage?  Could 
the  presence  of  overlapping  coverage, 
heterogeneous  architectures,  and 
roaming  arrangements  with  other 
carriers  and  other  factors  like  Wi-Fi 
offload  mean  there  is  no  one-to-one 
correlation  between  inoperable  sites  and 
lost  coverage  or  capacity?  If  so,  could 
reporting  lead  consumers  to  think  that 
some  carriers  perform  particularly  vyell 
or  particularly  poorly  even  if  both 
carriers  end  of  with  effectively  the  same 
coverage  and  capacity  as  one  another 
throughout  a  disaster?  How  likely  is  it 
that  providers  reporting  widely 
diverging  percentages  of  sites  in 
operation  in  a  given  county  would  be 
providing  their  customers  with 
comparable  levels  of  service  within  that 
county? 

40.  Second,  will  consumers  find  this 
metric  easy  to  understand,  given  that  all 
mobile  wireless  service  providers  would 
report  a  single  number  on  a  one- 
hundred-point  scale,  with  higher 
reported  numbers  representing  a  higher 
proportion  of  sites  in  service?  Does  the 
metric  require  only  minimal  effort  from 
consumers  to  process  such  information 
and  use  it  to  make  comparisons  among 
mobile  wireless  service  providers? 

41.  Tfrird,  we  seek  comment  on 
whether  the  percentage  of  cell  sites  that 
are  operational  would  provide  a 
substantively  reasonable  metric  that 
consumers  can  use  to  compare  the 
resiliency  of  wireless  networks  and 
services.  Although  the  percentage  of 
operational  cell  sites  may  not  correlate 
precisely  to  the  availability  of  service,  as 
a  general  matter,  the  disabling  of  any 
site  may  at  least  marginally  impair  the 
ability  of  a  network  to  deliver  service  to 
customers  in  the  area  covered  by  the 
site,  and  the  cumulative  impairment  of 
service  is  likely  to  increase  as  the 
percentage  of  operational  cell  sites 
decreases.  Thus,  are  significant 
differences  in  percentages  between 
providers  likely  to  reflect  real 


differences  in  the  level  of  service 
provided  to  customers?  Moreover,  are 
such  differences  likely  to  be  most 
apparent  dinring  major  disasters?  Are 
such  circumstances  likely  to  coincide 
with  increases  in  attempts  to 
communicate  over  mobile  wireless 
networks,  which  would  amplify  the 
significance  of  any  disparities  among 
providers  in  the  percentages  of  sites 
they  have  in  operation?  On  the  other 
hand,  is  it  possible  that  the  proposed 
metric  risks  overstating  the  degree  to 
which  cell  site  outages  affect  service 
availability?  If  so,  are  there  potential 
modifications  that  could  be  made  to  the 
metric  to  avoid  this  potential  risk? 

42.  The  reporting  of  percentages 
rather  than  absolute  numbers  of  sites  in 
operation  seems  likely  to  provide  a 
better  means  for  comparing  Relative 
performance  across  mobile  wireless 
service  providers  because  it  can'  account 
for  variations  in  the  propagation 
characteristics  of  the  spectrum  bands  in 
which  they  operate  and  the  boundaries 
of  mobile  wireless  service  provider 
service  territories.  We  seek  comment  on 
this  issue. 

43.  We  recognize  that  the  proposed 
metric  potentially  has  its  limitations. 
Modern  mobile  wireless  networks  are 
complex  enterprises,  and  the 
technologies  that  support  them  continue 
to  evolve  at  a  rapid  pace.  If  we  adopt  a 
rule  like  the  proposal,  we  would  expect 
to  review  it  periodically  as  technologies 
evolve  to  assess  its  continued 
effectiveness,  and  to  determine  if  there 
cue  complementary  or  better  ways  to 
obtain  and  provide  useful  information 
for  comparing  the  resiliency  of  mobile 
wireless  networks.  The  proposed  metric 
does  not  specifically  address  emerging 
trends  in  network  design  that  PCIA 
identifies,  such  as  the  proliferation  of 
“small”  cells  or  distributed  antenna 
systems  (DAS),  that  could  improve 
network  performance.  As  providers 
continue  to  deploy  a  more  diverse  mix 
of  cell  types  in  their  networks,  there 
could  be  increasing  numbers  of  cell  sites 
that  cannot  feasibly  be  equipped  with 
generators  or  dedicated  sources  of 
backup  power.  That  said,  is  it  clear 
whether  such  design  attributes  are  being 
developed  and  implemented  widely 
throughout  the  industry,  or  whether 
there  currently  are  significant 
divergences  among  providers  in  how 
they  design  and  configure  their 
networks  that  would  suggest  the  need 
for  more  or  more  complex  metrics  that 
specifically  take  these  potential 
complications  into  account  as  PCIA 
suggests?  Along  the  same  hues, 
providers  uniformly  cite  the  need  to 
prioritize  restoration  of  their  most 
critical  sites  when  responding  to  a 
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disaster;  would  the  proposed  metric 
affect  this  practice.  Also,  as  noted, 
providers  themselves  continue  to 
provide  the  percentage  of  sites 
operational  to  the  public  firom  time  to 
time  during  disasters,  and  federal 
agencies  continue  to  use  these  figures  to 
provide  situational  awareness.  We  seek 
comment  on  these  issues.  Could  such 
disclosures  provide  a  reasonable  basis 
for  making  comparisons  among 
providers  even  if  the  metric  is  not 
perfectly  suited  to  informing  consumers 
exactly  how  providers  would  compare 
in  serving  them  at  any  specific  location? 

44.  We  seek  comment  on  what  metric 
would  provide  consumers  with  the  best 
picture 'of  a  network’s  operational 
status.  For  instance,  could  the  proposed 
metric  provide  a  better  indication  of 
overall  netwfwk  health  than  would  a 
purely  coverage-based  metric — even  if 
accompanied  by  detailed  coverage 
maps,  etc. — given  that  the  mere 
availability  of  coverage  in  an  area  does 
not  guarantee  network  capacity 
sufficient  to  provide  reliable  service? 
What  about  a  metric  that  focuses  on  the 
volume  or  percentage  of  access  failures 
(i.e.,  “blocked  calls”)  experienced  by  a 
network?  Is  such  a  metric  feasible,  given 
that  increases  in  the  volume  of  traffic  in 
the  radio  access  network  can  limit  the 
extent  to  which  such  measurements  can 
be  taken  reliably?  Does  the  proposed 
metric,  on  the  other  hand,  provide 
information  relevant  to  assessing  both 
network  coverage  and  the  probability  of 
completing  a  call?  As  the  percentage  of 
its  cell  sites  in  service  decreases 
significantly,  is  a  provider  increasingly 
likely  to  experience  both  gaps  in 
coverage  and  diminished  capacity?  Are 
providers  suffering  extensive  site 
outages  likely  to  avoid  noticeable 
deteriorations  in  service,  particularly  in 
relation  to  competitors  that  are 
operating  at  significantly  closer  to  full^ 
capacity?  Are  there  more  technically 
precise  or  sophisticated  informational 
disclosures  the  Commission  should 
consider  that  as  easily  enable  consumers 
to  make  comparisons  in  disasters,  in 
combination  with  or  instead  of  the 
proposed  metric? 

45.  Timing  and  Frequency.  Under  the 
proposal,  DIRS  activation  would  be  the 
trigger  for  the  reporting  obligations. 

That  is,  beginning  with  the  activation  of 
DIRS  and  for  the  period  that  DIRS  is 
active,  mobile  wireless  service  providers 
operating  in  counties  subject  to  the 
DIRS  activation  would  be  required  to 
report  for  public  disclosure  on  a  daily 
basis  the  percentage  of  their  sites  within 
such  counties  that  are  “operational”  as 
we  have  defined  that  term.  In  effect, 
DIRS  activation  could  define  both  the 
temporal  and  geographic  scope  of 


“emergencies”  under  which  mobile 
wireless  service  providers  would  be 
required  to  report  this  information.  The 
proposal  would  require  such 
information  to  be  submitted  during  any 
DIRS  activation  that  is  announced  by 
means  of  a  public  notice,  whether 
considered  a  full  or  partial  activation. 
This  may  be  appropriate,  given  DIRS’s 
function  as  a  forum  for  “reportling] 
communicationsjnfrastructure  status 
and  situational  awareness  information 
during  times  of  crisis.”  Moreover,  DIRS 
is  a  well-established  reporting  system  in 
which  almost  all  major  mobile  wireless 
service  providers  widely  participate; 
those  providers  that  have  contact 
information  on  file  are  notified  directly 
of  activations,  while  others  can  be 
notified  by  means  of  public  notice.  In 
addition,  the  overall  extent  of 
communications  outages  and  impacts 
encountered  during  an  event  is  a 
primary  factor  that  drives  the  decision 
to  activate  DIRS;  accordingly,  we  would 
expect  that  tying  the  proposed  reporting 
to  activation  of  DIRS  would  focus  the 
reporting  on  circumstances  in  which  it 
is  most  likely  to  generate  meaningful 
information  for  consumers  on  the 
comparative  resiliency  of  mobile 
wireless  networks.  As  a  practical  matter, 
it  is  not  atypical  for  DIRS  to  be  activated 
only  a  few  times  d&ch  year;  in  the  latter 
half  of  2012,  for  instance,  DIRS  was 
activated  in  whole  or  in  part  only  in 
connection  with  the  “derecho”  storm,  * 
Hurricane  Isaac,  and  Superstorm  Sandy. 
VVe  seek  comment  on  the  proposal  to 
use  activation  of  DIRS  as  a  trigger  for  the 
reporting  we  propose  in  this  NPRM. 
Given  the  projected  frequency  of  DIRS 
activations  based  on  past  experience, 
should  we  consider  modifying  the 
obligation  so  that  reporting  would  be 
triggered  more  frequently?  What  would 
be  the  advantages,  if  any,  of  more 
frequent  reporting?  Would  such 
advantages  outweigh  the  benefits  of 
tying  the  reporting  to  activation  of 
DIRS?  If  so,  how? 

46.  If  reporting  and  disclosures  are ' 
tied  to  DIRS  activation,  the  proposal 
would  require  providers  to  report  the 
specified  information  once  every 
twenty-four  hours  while  the  DIRS 
system  remains  active.  These  daily 
updates  would  enable  consumers  to 
assess  the  overall  trajectory  of  a  mobile 
wireless  service  provider’s  network 
outages  and  restoration  efforts  during  an 
emergency  without  subjecting  the 
mobile  wireless  service  provider  to 
overly  burdensome  reporting 
obligations.  We  seek  comment  on  this  . 
frequency  of  reporting.  Would  such 
reporting  fail  to  capture  “critical 
.  factors”  such  as  those  CTIA  identifies. 


including  “a  provider’s  service 
restoration  practices  that  can  make  the 
information  outdated  in  a  matter  of 
hours  and  the  reliability  of  the  network 
during  the  overwhelming  majority  of 
time  that  DIRS  is  not  activated?”  Would 
reporting  on  a  daily  basis  provide  a 
sufficiently  detailed  picture  for  the 
overall  recovery  progress  of  a  provider 
in  responding  to  a  disaster?  Could  the 
reporting  provide  valuable  information 
about  network  resiliency  during  major 
disasters,  even  if  does  not  address 
network  performance  during  normal 
periods  of  operation?  On  the  other  hand, 
would  making  the  proposed  reporting 
less  frequent  than  once  a  day  discourage 
providers  from  keeping  up  with  the 
daily  cycle  established  for  DIRS 
reporting,  leading  to  reduced  situational 
awareness  during  disasters? 

47.  DIRS  participants  typically 
provide  status  updates  in  DIRS  once 
each  day,  so  adopting  a  similar  schedule 
for  the  proposed  reporting  may  generate 
efficiencies  for  mobile  wireless  service 
providers  that  participate  already  in 
DIRS.  To  further  standardise  such 
reporting  and  align  it  with  DIRS 
reporting  practices,  all  reports  of 
operational  site  percentages  would  be 
submitted  at  a  time  of  day  specified  by 
the  Commission  in  the  public  notice 
announcing  the  DIRS  activation.  We 
seek  comment  on  these  aspects  of  the 
proposal. 

48.  Recognizing  that  service 
restoration  during  an  emergency  is  a 
complex  and  dynamic  process,  should 
we  require  providers  to  make 
“reasonable  efforts”  to  ensure  that 
submitted  information  is  current  and 
accurate  as  of  the  time  of  filing.  To  what 
extent  would  it  differ  from  carriers  do 
now  in  reporting  under  DIRS?  Should 
we  consider  specifying  in  more  detail 
the  “reasonable  efforts”  required  from 
providers  in  verifying  the  currency  and 
accuracy  of  submitted  information? 
Should  we  require  providers  to  submit 
unsworn  declarations  attesting  to  the 
accuracy  of  their  submissions?  We  seek 
comment  on  this  aspect  of  the  proposal. 

49.  We  seek  comment  on  this 
proposed  frequency  and  schedule  for 
reporting  of  percentages  of  sites  in 
operation.  Would  a  requirement  to 
report  operational  site  percentages 
during  an  emergency,  notwithstanding 
the  voluntary  reporting  that  providers 
already  engage  in  on  the  same  timetable, 
significantly  divert  resources  away  from 
service  restoration  or  other  emergency 
response  activities?  If  so,  how?  Should 
the  Commission  consider  granting 
providers  additional  time  to  report  this 
information?  If  so,  how  long?  Would 
delay  in  publication  of  such  information 
diminish  its  significance  and  utility  for 
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consumers  or  impact  whether  its 
disclosure  would  likely  drive  provider 
improvements  in  reliability  during 
disasters?  Are  consumers  more  likely  to 
consider  such  information  as  a  basis  for 
comparing  and  selecting  among 
providers  if  the  information  is  made 
available  to  them  during  or  shortly  after 
a  disaster? 

50.  Finally,  the  proposal's  reporting 
and  associated  disclosures  would  be 
programmatically  separate  from  DIRS, 
and  their  implementation  would  leave 
intact  the  scope,  confidentiality 
presumptions,  and  other  operational 
parameters  of  DIRS.  The  proposal  would 
make  public  only  a  subset  of 
information  that  can  be  derived  from 
information  contained  in  DIRS  filings, 
i.e.,  percentages  of  sites  in  operation  by 
county,  but  they  would  not  make 
publicly  available  any  DIRS  information 
per  se.  Would  the  proposal’s,  disclosures 
be  consistent  with  the  overarching 
purposes  of  DIRS?  Would  they  threaten 
the  effectiveness  of  this  important, 
voluntary  program?  If  so,  how?  The 
Commission  established  a  presumption 
of  confidentiality  protection  for  DIRS 
information  when  it  created  the  program 
*in  2007  in  recognition  of  the  fact  that 
“DIRS  filings  voluntarily  report 
weaknesses  in  and  damages  to  the 
national  communications 
infrastructure.”  The  public  disclosure  of 
such  information,  we  then  determined, 
could  “potentially  facilitate  terrorist 
targeting  of  critical  infrastructure  and 
key  resources”  or  “competitively  harm 
the  filers  by  revealing  information  about 
the  types  and  deployment  of  their 
equipntent  and  the  traffic.”  The 
network-level  public  disclosures  of 
operational  site  percentages  by  county, 
however,  would  not  require  providers  to 
reveal  information  about  the  status  of 
any  individual  site  that  could  render  it 
more  vulnerable  to  attack,  and  thus  it 
does  not  appear  that  the  proposed 
disclosure  could  be  used  to  facilitate 
destructive  acts  against  a  provider’s 
network.  Similarly,  the  proposal  does 
not  require  disclosure  of  potentially 
competitively  sensitive  information 
about  specific  deployment  and 
operational  practices,  which  have 
typically  been  accorded  confidential 
treatment.  Rather,  the  type  of 
disclosures  we  propose — percentages  of 
sites  in  operation  by  provider — is 
consistent  with  the  public  disclosures 
that  competitors  often  make  of  the 
general  performance  of  their  products  or 
services.  We  seek  comment  on  these 
issues. 

51.  In  addition,  we  seek  comment  on 
the  extent  to  which  the  disclosures 
proposed  in  this  NPRM  or  similar 
proposals  could  have  any  unintended 


impact  on  DIRS  reporting.  Could  such 
disclosures  impair  the  ability  of  the 
Commission  to  obtain  detailed  DIRS 
reports  from  mobile  wireless  service 
providers  in  the  future,  or  otherwise 
detract  from  the  effectiveness  of  the 
DIRS  program?  Are  there  steps  the 
Commission  could  take  to  mitigate  any 
such  unintended  impacts?  Are  there 
effective  alternative  reporting  metrics 
that  would  not  require  disclosure  of 
information  that  may  be  presumed 
confidential? 

52.  The  competitive  concerns  that 
partially  underlie  the  confidential 
treatment  afforded  to  DIRS  and  NORS 
filings  may  be  inapposite  in  this 
proceeding.  In  establishing 
confidentiality  protections  for  NORS 
filings,  the  Commission  acknowledged 
the  concerns  of  some  providers  that 
publicly  reported  outage  information 
“(h]ad  been  used  by  competitors  to 
wage  marketing  campaigns.”  The 
limited  informational  disclosmes  may 
apply  competitive  pressure  to  providers 
to  bolster  the  resiliency  of  their  mobile 
wireless  network  infrastructure. 
Accordingly,  would  the  incorporation  of 
such  disclosed  information  into 
“marketing  campaigns”  improve  public 
safety  rather  than  detract  from  the 
effectiveness  of  these  disclosures? 
Moreover,  the  proposal’s  disclosure 
would  not  likely  contain  trade  secrets  or 
other  privileged  information,  such  that 
its  disclosure  would  compromise  the 
operation  of  the  mobile  wireless 
marketplace.  In  reporting  its  percentages 
of  sites  in  operation,  a  provider  would 
not  be  required  to  reveal  anj^hing  about 
its  underlying  practices  or  techniques 
for  achieving  network  resiliency.  The 
focus  of  the  reporting  is  on  outcomes — 
how  well  networks  withstand  disaster 
conditions — not  on  the  business 
judgments  or  other  factors  that 
determine  these  outcomes.  Would  such 
disclosures  discourage  competition  or 
innovation?  Would  such  disclosures 
encourage  more  robust  competition 
among  providers  to  improve  the 
resiliency  of  their  networks?  In  short, 
would  such  disclosures  improve 
consumer  welfare?  We  seek  comment  on 
these  questions. 

53.  Manner  of  Disclosure  and 
Associated  Recordkeeping.  The 
proposal  would  require  that  mobile 
wireless  service  providers  report  their 
operational  site  percentages  to  the 
Commission  in  a  machine-readable 
format.  The  Public  Safety  and 
Homeland  Security  Bureau,  with  any 
necessary  support  from  other  bureaus 
and  offices,  would  compile  the  reported 
information  and  to  post  it  on  the 
Commission  Web  site  in  an  easily 
accessed  location,  in  a  format  that 


enables  comparisons  to  be  made  among 
providers.  We  seek  comment  on 
ensuring  that  reported  information  is 
effectively  disclosed  and  made  available 
to  consumers.  Could  the  Commission 
undertake  additional  efforts  to  make  the 
information  more  accessible  to 
consumers  or  to  third  parties  that  may 
seek  to  incorporate  the  information  into 
“apps”  or  other  tools  for  consumers? 
How  likely  is  it  that  mobile  wireless 
service  providers  would  also  provide 
additional  information  and  analyses  by 
other  means,  including  by  posting  it  on 
their  Web  sites  or  citing  it  in  press 
releases  or  advertisements. 

54.  We  seek  comment  on  whether  we 
should  establish  rules  requiring 
providers  to  maintain  adequate  records 
for  some  limited  period  of  time  of  the 
internal  processes  and  deliberations  that 
support  the  operational  site  percentages 
or  any  other  information  they  are 
required  to  report.  If  so,  what  sorts  of 
records  should  we  require  providers  to 
keep,  and  in  what  form?  What  time 
period  for  retention  might  be  sufficient 
and  why?  Do  providers  already  keep 
records  of  information  that  supports 
their  reporting  in  DIRS?  If  so,  what  sorts 
of  records  and  for  how  long?  Are  there 
incentives  for  providers  to  voluntarily 
keep  records,  for  instance,  to  provide 
evidentiary  support  for  their  reported 
percentages  in  the  event  of  a  dispute  or 
enforcement  action?  What  costs  and 
benefits  would  be  associated  with  the 
adoption  of  any  recordkeeping 
requirements  the  Commission  might 
adopt?  Are  there  ways  of  minimizing 
sucb  costs  while  ensuring  that  adequate 
records  are  kept? 

55.  Applicability  to  Smaller  Mobile 
Wireless  Service  Providers.  Finally,  we 
seek  comnient  on  the  applicability  of 
the  proposed  reporting  obligations  and 
associated  disclosures  to  smaller  mobile 
wireless  service  providers.  We  observe 
that  many  small  mobile  wireless  Service 
providers  routinely  file  daily  reports  in 
DIRS  as  do  laiger  providers.  We  seek 
comment  on  whether  it  would  be 
particularly  costly  or  difficult  for 
smaller  mobile  wireless  service 
providers  to  comply  with  these 
proposed  obligations  or  similar  ones. 
Should  our  requirements  make  special 
provisions  for  these  mobile  wireless 
service  providers?  Do  they  need 
extended  periods  of  time  in  which  to 
report  the  information  and,  if  so,  why? 
Would  relaxed  treatment  for  smaller 
providers  unfairly  limit  their  customers’ 
ability  to  compare  their  providers’ 
performance  with  that  of  their 
competitors?  If  we  decide  that  smaller 
mobile  wireless  service  providers  merit 
special  treatment  under  our  rules,  how 
should  we  delineate  this  class  of  mobile 
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wireless  service  providers?  In  seeking 
comment  on  these  matters,  we  observe 
that  the  Regulatory  Flexibility  Act  of 
1980,  as  amended,  (RFA)  specifically 
directs  us  to  consider  the  effects  of 
proposed  rules  on  small  entities.  Our 
Initial  Regulatory  Flexibility  Analysis  is 
set  forth  as  Appendix  B. 

56.  Further  Study.  Alternatively, 
should  the  Commission  refer  the 
question  of  providing  greater 
transparency  into  network  recovery 
efforts  of  CMRS  providers  to  CSRIC  or 
TAG  before  adopting  any  reporting  or 
disclosure  requirements?  Are  there 
some  issues  that  should  be  carved  off  for 
further  study  while  the  Commission 
proceeds  with  others?  Why?  We  ask  that 
commenters  define  with  specificity  any 
issue  on  which  either  advisory  body 
should  be  charged  with  developing 
recommendations,  the  timing 
anticipated  for  such  work,  and  the  value 
that  such  recommendations  would  be 
expected  to  provide.  Could  the  efforts  of 
CSRIC  and  TAC  effectively  lead  to 
similar  benefits  for  consumers  and 
improvements  to  network  resiliency  that 
the  proposed  reporting  in  this  NPRM  is 
aimed  at  providing? 

2.  Other  Measures 

57.  We  also  seek  comment  on  whether 
there  are  alternative  or  complementary 
measures'for  improving  wireless 
network  reliability  that  the  Commission 
should  consider  in  this  proceeding  or 
subsequently.  Commenters  identifying 
such  measures  should  address' their 
associated  costs  and  benefits,  and 
whether  such  measures  should  be 
considered  as  alternatives  to  or  as 
complements  of  the  reporting  and 
disclosures  we  propose  in  this  NPRM. 

58.  Alternative  Informational 
Disclosures.  We  first  seek  comment  on 
whether  the  Commission  should 
consider  informational  disclosures  that 
differ  in  kind  from  the  sorts  of 
disclosures  we  have  proposed.  One 
possibility  is  to  require  mobile  wireless 
providers  to  make  available,  as  many 
electrical  utilities  already  do,  outage 
maps  that  document  the  availability  of 
coverage  within  their  service  territories 
on  an  ongoing  basis.  We  seek  comment 
on  adopting  a  requirement  that  mobilfe 
wireless  providers  make  such  maps 
available,  during  disasters  and  perhaps 
during  normal  periods  of  oj>eration  as 
well.  How  burdensome  would  it  be  to 
provide  such  maps,  and  how  useful 
would  they  be  to  consumers? 

59.  Another  possibility  is  that  the 
Commission  require  mobile  wireless 
service  providers  to  report  or  disclose 
information  about  the  practices  they 
have  implemented  to  promote  the 
reliability  of  their  networks.  Under  this 


option,  the  Commission  might  require 
mobile  wireless  service  providers  to 
report  detailed  information  about  their 
provisioning  of  back-up  power  [e.g., 
percentages  of  sites  equipped,  duration 
of  supply,  technologies  used)  as  well  as 
available  supplementary  deployments 
(e.g.,  quantities  of  COWs  and  COLTs, 
portable  generators)  they  undertake  to 
improve  the  resiliency  of  their 
networks.  Were  we  to  require 
disclosures  along  these  lines,  would 
consumers  be  able  to  understand  and 
use  the  information  to  draw  reasonable 
inferences  about  the  comparative 
resiliency  of  wireless  networks,  or 
would  such  disclosures  inundate 
consumers  with  more  information  than 
they  could  reasonably  be  expected  to 
process?  Would  consumers  understand 
which  of  these  practices  lead  to 
different  results,  or  is  it  preferable  to 
focus  on  public  reporting  of  a  simple 
measure  of  comparative  results  among 
providers  rather  than  on  a  number  of 
dimensions  of  preparation?  Would 
public  disclosure  of  certain  details  of  a 
provider’s  plans  and  resources  for 
handling  emergency  situations  pose  a 
security  risk?  Are  there  other  types  of 
informational  disclosure^  we  have  not 
identified,  consistent  with  sound 
security  policies,  that  would  be  useful 
to  consumers  or  would  otherwise 
advance  network  reliability?  Are  there 
less  costly  or  less  burdensome 
alternative  measures  that  would 
accomplish  the  same  intended 
objectives  as  the  proposal? 

60.  Relationship  with  Mobile  MBA 
Program.  Next,  we  seek  comment  on  the 
interplay  between  the  reporting  and 
disclosures  proposed  herein  and  the 
Commission’s  Mobile  Measuring 
Broadband  America  (Mobile  MBA) 
program.  Under  the  Mobile  MBA 
program,  mobile  wireless  customers  will 
voluntarily  install  an  “app”  that  enables 
their  devices  to  take  direct 
measurements  of  network  performance 
(e.g.,  throughput,  latency,  cell  site 
availability)  at  specified  intervals  and 
upload  the  data  to  a  central  server.  Such 
a  program  could  complement  or  replace 
the  proposed  disclosures  by  providing 
information  on  day-to-day  network 
performance.  We  seek  comment  on  the 
relationship  between  the  two  initiatives. 
Could  the  robust  implementation  of  the 
Mobile  MBA  program  eventually 
generate  sufficient  participation  and 
information  that  would  obviate  the  need 
for  mobile  wireless  service  provider 
reporting  and  associated  disclosures  of 
the  sort  we  envision  in  this  NPRM!  Are 
there  additional  ways  in  which  the  two 
programs  can  serve  complementary 
purposes?  If  so,  how? 


61.  Performance  Standards.  In  its  May 
13  letter,  Consumers  Union 
recommends  that  the  Commission  use 
reporting  metrics  such  as  those 
considered  herein  “to  set  a  schedule  for 
phasing  in  improved  performance 
standards  as  rapidly  as  possible.’’  As  an 
initial  matter,  we  seek  comment  on 
whether  successful  implementation  of 
the  proposed  reporting  and  disclosure 
rule  could  obviate  the  need  for  adoption 
of  such  standards.  Would  reporting  and 
disclosure  alone  be  sufficient  to 
facilitate  wireless  network  resiliency 
while  enabling  wireless  providers  to 
maintain  the  operational  flexibility  they 
claim  is  necessary  to  effectively 
implement  back-up  power  solutions? 
Alternatively,  should  we  consider 
performance  standards  of  the  sort 
Consumers  Union  proposes?  Would  the 
burden  and  cost  of  adopting 
performance  standards  exceed  the 
benefits,  particularly  given  the 
frequency  or  infrequency,  or  duration, 
of  commercial  power  outages?  Could  the 
Commission  take  other  complementary 
steps,  short  of  adopting  specific 
requirements,  to  encourage  mobile, 
wireless  service  providers  to  provide 
more  robust  back-up  power  for  their  cell 
sites  or  other  critical  communications 
facilities? 

62.  If  we  should  consider  performance 
standards  as  a  possible  alternative,  we 
seek  comment  on  what  form  such 
standards  should  take.  For  example, 
should  we  consider  emergency  back-up 
power  requirements  similar  to  the 
requirements  the  Commission 
previously  adopted  for  mobile  wireless 
networks  but  never  made  effective? 
Could  we  grant  mobile  wireless  service 
providers  greater  flexibility  than  the 
previous  rule,  for  example,  by  applying 
global  back-up  power  standards  to 
networks  as  a  whole  rather  than  to  each 
individual  site?  If  we  were  to  specify  a 
minimum  duration  for  provision  of 
back-up  power,  what  would  be  a 
reasonable  threshold,  taking  into 
consideration  the  capability  of  currently 
available  back-up  power  technologies, 
including  batteries?  Since  loss  of 
backhaul  service  (i.e.,  the  connectivity 
between  a  site  and  the  rest  of  the 
network)  is  also  a  major  cause  of  cell 
site  unavailability  during  emergencies, 
should  the  Commission  consider 
adoption  of  performance  standards  to 
promote  more  redundant  backhaul 
provisioning  and  what  should  those 
standards  include?  What  are  the 
incremental  benefits  of  such  standards 
and  do  they  exceed  the  costs  and 
bmdens?  Finally,  if  performance 
standards  are  appropriate,  should  we 
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consider  phasing  in  such  standards  over 
time? 

63.  Voluntary  Industry  Measures.  VJe 
also  seek  comment  on  whether 
heightened  transparency  and  resiliency 
of  mobile  wireless  networks  could  be 
achieved  adequately  through  voluntary 
measures.  We  note  one  recent  example 
of  voluntary  measures  undertaken  by 
industry  to  address  consumer  issues  by 
empowering  consumers  through  greater 
transparency.  In  light  of  concerns  that 
substantial  numbers  of  wireless 
consumers  had  experienced  “Bill 
Shock” — a  sudden,  unexpected  increase 
in  their  wireless  bills— the  Commission 
in  October  2010  proposed  rules 
requiring  carriers  to  alert  consumers  as 
they  approach,  and  again  as  they  reach 
limits  of  plan  minutes,  texts,  data,  and 
international  roaming.  In  October  2011, 
the  Commission  announced  an 
agreement  between  it.  Consumers 
Union,  CTIA,  and  certain  wireless 
carriers  that  these  carriers  would 
provide  free,  automatic  Bill  Shock  alerts 
on  a  voluntary  basis,  pursuant  to  CTIA’s 
Code  of  Conduct.  The  alert  requirements 
were  phased  in,  culminating  in  the 
April  2013  announcement  that  all 
participating  carriers  now  provide  the 
alerts  as  promised.  As  a  result,  CTIA 
states  that  approximately  97  percent  of 
consumers  are  protected  against  Bill 
Shock  for  voice,  text,  data,  and 
international  roaming  services.  The 
Commission  established  a  Web  site  to 
enable  consumers  to  easily  identify 
participating  carriers’  specific  Bill 
Shock  alert  policies  and  thresholds. 

64.  We  seek  comment  on  whether  a 
similar  voluntary  initiative  might 
feasibly  achieve  the  improvements  to 
consumer  choice  and  network  resiliency 
that  are  the  objectives  of  this 
proceeding.  If  so,  hqw  might  such  an 
initiative  work  in  practice?  Could  a 
voluntary  initiative  involving  wireless 
industry  and  consumer  advocacy  groups 
timely  develop  additional  or  improved 
metrics  about  service  availability  and 
network  performance  during  natural 
disasters  that  result  in  extensive  service 
outages  that  would  meet  the  objectives 
of  providing  consumers  with 
information  that  they  may  find  useful, 
and  spurring  comparisons  and 
competition  that  result  in  greater 
reliability?  Would  such  an  initiative  be 
likely  to  produce  candid  and 
transparent  reporting  of  information  to 
consumers,  even  from  providers  that 
must  report  poor  performance? 
Additionally,  are  there  opportunities  for 
public-private  initiatives  that  could  help 
achieve  the  objectives?  Could  a  real¬ 
time  crowdsourcing  approach  work? 


E.  Legal  Authority 
1.  Statutory  Considerations 

65.  We  seek  comment  on  whether 
reporting  requirements  of  the  sort 
proposed  in  this  NPRM  would  be  within 
the  Commission’s  authority  under  the 
Communications  Act  of  1934,  as 
amended.  In  particular,  we  note  that 
section  201(b)  the  Act  authorizes  the 
Commission  to  “prescribe  rules  and 
regulations  as  may  be  necessary  in  the 
public  interest  to  carry  out  the 
provisions”  of  the  Act.  These  provisions 
include  the  requirement  that  the 
practices  of  common  carriers,  including 
CMRS  providers,  are  “just  and 
reasonable”  and  not  “unjust  or 
unreasonable.”  The  Commission  has 
asserted  this  authority  in  other  contexts 
as  a  basis  for  requiring  carriers  to  make 
available  to  the  public  information  that 
enables  consumers  to  make  informed 
decisions  about  whether  to  purchase  or 
retain  a  service.  To  the  extent  they 
promote  “just  and  reasonable”  practices 
relating  to  the  resiliency  of  mobile 
wireless  networks  during  emergencies, 
would  the  reporting  and  disclosures 
proposed  in  this  NPRM,  or  similar 
proposals,  advance  the  foundational 
purpose  of  the  Commission  articulated 
in  section  1  of  the  Communications  Act, 
namely  that  of  “promoting  the  safety  of 
life  and  property  through  the  use  of  wire 
and  radio  communications”? 

66.  Are  there  other  Title  II  or  Title  III 
provisions  that  would  provide  a  legal 
basis  for  the  adoption  of  requirements  of 
the  sort  we  propose  insofar,  as  they 
extend  to  the  provision  of  CMRS 
services?  Could  such  mandatory 
reporting  of  network  reliability  data  for 
public  disclosure  be  grounded  in 
section  214(d)’s  requirement  that  a 
common  carrier  “provide  itself  with 
adequate  facilities  for  the  expeditious 
and  efficient  performance  of  its  service 
as  a  common  carrier”  and  to  “undertake 
improvements  in  facilities”  to  meet 
public  demand?  Would  the  proposed 
requirements  also  fall  within  the 
Commission’s  authority  under  section 
218  to  obtain  from  common  carriers 
“full  and  complete  information 
necessary  to  enable  the  Commission  to 
perform  the  duties  and  carry  out  the 
objects  for  which  it  was  created?”  With 
respect  to  CMRS  service,  would  such 
proposals  be  within  the  scope  of  our 
“broad  authority”  under  Title  III?  We 
seek  comment  in  partitular  on  the 
applicability  of  sections  301  and  316, 
and  our  authority  under  section  303(b) 
to  “[pjrescribothe  nature  of  the  service 
to  be  rendered  by  each  class  of  licensed 
stations  and  eacb  station  within  any 
class.”  Section  301  provides  for 
licensing  of  CMRS  providers,  and 


section  316  authorizes  the  Commission 
to  modify  such  licenses  “if  in  the 
judgment  of  the  Commission  such 
action  will  promote  the  public  interest, 
convenience,  and  necessity.”  Would  the 
foregoing  sources  of  authority,  when 
coupled  with  our  authority  to  “generally 
encourage  the  larger  and  more  effective 
use  of  radio  in  the  public  interest,”  and 
to  adopt  rules  “as  may  be  necessary  to 
carry  out  the  provisions  of  th[e]  Act,” 
extend  to  the  proposed  disclosure 
requirements,  as  less  restrictive  ways  of 
promoting  more  reliable  service  by 
wireless  providers? 

67.  Also,  we  seek  comment  on  the 
applicability  of  the  Commission’s 
authority  over  911  service.  The  Nation’s 
911  system  is  part  of  its  critical 
communications  infrastructure,  and  the 
Commission  plays  a  key  role  ensuring 
that  the  communications  networks, 
including  those  of  mobile  wireless 
service  providers,  promote  public 
safety,  especially  on  matters  involving 
national  security  and  emergency 
preparedness  of  the  United  States. 
Indeed,  Congress  established  the 
Commission  in  part  to  promote  the 
“safety  of  life  and  property.” 
Consequently,  the  Commission  also 
enjoys  “broad  public  safety  and  9-1-1 
authority.”  With  mobile  wireless  service 
subscribers  originating  an  increasing 
share  of  the  nation’s  911  calls — already 
the  great  majority  and  measured  at  as 
high  as  75  percent  in  some  areas — the 
resiliency  of  mobile  wireless  networks 
is  becoming  ever  more  critical  to  the 
reliable  provision  of  911  service. 
Accordingly,  we  seek  comment  on  the 
extent  to  which  the  Commission’s 
authority  over  911  service  could  provide 
additional  support  for  the  adoption  of 
requirements  proposed  in  this  NPRM  or 
similar  requirements. 

2.  First  Amendment 

68.  We  seek  comment  on  whether  the 
reporting  requirements  proposed  in  this 
NPRM,  like  the  “anti-cramming”  rules 
the  Commission  adopted  in  2012,  could 
withstand  scrutiny  under  the  First 
Amendment  to  the  U.S.  Constitution.  In 
general,  government  regulation  of 
commercial  speech  will  he  found 
compatible  with  the  First  Amendment  if 
it  meets  the  criteria  laid  out  in  Central 
Hudson:  (1)  There  is  a  substantial 
government  interest;  (2)  the  regulation 
directly  advances  the  substantial 
government  interest:  and  (3)  the 
proposed  regulation  is  not  more 
extensive  than  necessary  to  serve  that 
interest.  Under  the  standard  set  forth  in 
Zauderer,  compelled  disclosure  of 
“purely  factual  and  uncontroversial” 
information  is  permissible  if 
“reasonably  related  to  the  State’s 
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interest  in  preventing  deception  of 
consumers.”  We  seek  comment  on 
which  of  these  two  standards,  or  any 
other  standard,  would  apply  to  the 
proposals  set  forth  in  this  NPRM,  and 
whether  the  proposals  would  satisfy 
that  standard. 

69.  In  particular,  we  seek  comment  on 
whether  reporting  obligations  of  the  sort 
we  propose  in  this  NPRM  would  meet 
the  Central  Hudson  criteria.  The 
Commission  has  previously  observed 
that  “the  government  has  a  substantial 
interest  in  ensuring  that  consumers  are 
able  to  make  intelligent  and  well- 
informed  commercial  decisions  in  an 
increasingly  competitive  marketplace.” 
The  government  also  has  a  substantial 
interest,  enshrined  in  section  1  of  the 
Communications  Act,  in  protecting  the 
safety  of  the  public  through  the  use  of 
radio  communications.  We  seek 
comment  on  whether  the  reporting 
requirement  proposed  in  this  NPRM 
would  directly  advance  these  interests 
by  making  available  for  public 
disclosure  information  about  the 
operational  status  of  mobile  wireless 
networks  during  emergencies,  where 
designed  to  create  incentives  for  mobile 
wireless  service  providers  to  improve 
the  resiliency  of  these  networks.  What 
sort  of  additional  factual  record,  if  any, 
would  the  Commission  need  to  develop 
to  establish  that  the  proposed  reporting 
“directly  advances”  these  substantial 
government  interests?  • 

70.  We  note  that  the  proposed 
requirements  would  require  reporting 
only  of  a  single,  fact-based  metric,  one 
that  can  be  calculated  from  information 
that  providers  already  tabulate  and 
routinely  report  in  DIRS  frlings.  Such 
regulation  is  different  in  kind  from 
minimum  back-up  power  requirements 
previously  adopted  by  the  Commission, 
or  other  forms  of  direct  regulation  of 
wireless  network  facilities  or  practices. 
Moreover,  in  other  contexts  the 
proposed  reporting  of  information  to  the 
government  for  purposes  of  compilation-, 
and  disclosure  that  has  been  deemed 
less  restrictive  than  requiring 
“companies  themselves  to  publicly  post 
detailed  information  in  a'  particular 
format.”  In  addition,  we  observe  that  the 
proposed  reporting  would  in  rto  way 
restrict  providers  from  di^losing 
information  of  their  own  choosing 
directly  to  the  public,  as  many  already 
do,  to  provide  a  fuller  context  for 
assessing  the  performance  of  their 
networks  during  an  emergency.  We  seek 
comment  on  the  relevance  of  these 
considerations. 

71.  Finally,  we  seek  comment  on  the 
applicability  of  the  Zauderer  standard  to 
reporting  obligations  of  the  sort 
proposed  in  this  NPRM.  Would  the 


reported  information  qualify  as  “purely 
factual  and  uncontroversial,”  provided 
that  the  reporting  metric  is  defined  with 
sufficient  clarity  and  precision?  Would 
the  prevailing  usage  of  operational  site 
percentages  among  providers  as  a  means 
of  reporting  progress  in  disaster 
recovery  undermine  any  claim  that  such 
information  is  non-factual  or 
controversial?  Could  the  proposed 
reporting  be  construed  as  being 
“reasonably  related  to  the  State’s 
interest  in  preventing  deception  of 
customers?”  What  sort  of  additional 
factual  record,  if  any,  would  the 
Commission  need  to  develop  to 
establish  such  a  relationship?  Could 
such  a  relationship  be  established  even* 
in  the  absence  of  evidence  of  any  intent 
to  deceive?  For  instance,  would  the 
proposed  reporting  “reasonably  related” 
to  preventing  deception  of  customers 
insofar  as  disclosure  of  the  reported 
information  alerts  customers  to 
deficiencies  in  network  resiliency  of 
which  they  were  previously  unaware 
and  which  may  have  affected  their  prior 
purchasing  decisions  had  the 
information  been  made  available  to 
them?  Are  there  are  other  ways  of 
establishing  a  reasonable  relationship 
between  reporting  of  the  sort  we 
propose  and  the  prevention  of  consumer 
deception? 

Procedural  Matters 

Initial  Regulatory  Flexibility  Analysis 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980,  as  amended 
(RFA),  the  Commission  has  prepared 
this  Initial  Regulatory  Flexibility 
Analysis  (IRFA)  of  the  possible 
significant  economic  inipact  on  a 
substantial  number  of  small  entities  by 
the  recommendations  in  this  Notice  of 
Proposed  Rule  Making  {NPRM).  Written 
public  comments  are  requested  on  this 
IRFA.  Comments  must  be  identified  as 
responses  to  the  IRFA  and  must  be  filed 
,  by  the  deadlines  for  comments  provided 
in  “Comment  Period  and  Procedures”  of 
this  NPRM.  The  Commission  will  send 
a  copy  of  this  NPRM,  including  this 
IRFA,  to  the  Chief  Counsel  for  Advocacy 
of  the  Small  Business  Administration 
(SBA).  In  addition,  the  NPRM  and  IRFA 
(or  summaries  thereof)  will  be 
published  in  the  Federal  Register. 

A.  Need  for,  and  Objectives  of,  the 
Proposed  Rules  ^  . 

72.  The  American  public  relies  . 
increasingly  on  mobile  wireless 
networks  to  communicate,  with  the 
great  majority  of  calls  to  911  already 
originating  on  wireless  networks  and  a 
large  and  growing  number  of 
households  having  only  wireless 


phones.  Notwithstanding  these  trends, 
during  Superstorm  Sandy  and  other 
recent  storms,  mobile  wireless  networks 
suffered  extensive  site  outages,  seriously 
impairing  the  ability  of  millions  of 
customers  to  summon  emergency 
assistance,  receive  emergency 
information,  and  reach  their  loved  ones. 
Although  some  service  disruptions  may 
be  unavoidable  during  a  major 
emergency,  and  surges  in  demand  for 
wireless  service  at  those  times  present 
added  challenges,  the  current  state  of 
affairs  is  not  acceptable  and  requires 
action.  We  believe  that  better  service 
and  hardening  of  mobile  wireless 
networks  is  feasible  and  could 
dramatically  reduce  the  severity  of  these 
problems,  which  are  not  incurred  in 
equal  measure  by  all  mobile  wireless 
providers. 

73.  Accordingly,  our  central  proposal 
in  this  NPRM  is  to  require  facilities- 
based  commercial  mobile  radio  service 
(CMRS)  providers  to  report  to  the 
Commission  for  public  disclosure,  on  a 
daily  basis  during  and  following  major 
emergencies,  the  percentage  of  cell  sites 
within  their  networks  that  are  providing 
CMRS.  These  disclosures  would  be 
made  for  each  county  in  the  designated 
disaster  area.  This  information  is 
currently  included  in  voluntary  reports 
provided  electronically  to  the 
.  Commission  by  mobile  wireless  service 
providers  in  disasters,  but  on  a 
presumptively  confidential  basis.  For 
the  reasons  discussed  below,  we  believe 
that  requiring  reporting  and  public 
disclosure  of  the  information  proposed 
could  benefit  consumers  while  also 
advancing  public  safety.  First,  public 
disclosure  could  enable  consumers  to 
reasonably  compare  the  performance  of 
mobile  wireless  service  providers  on  a 
sufficiently  similar  basis  during  major 
emergencies  to  help  consumers  to  make 
more  informed  decisions  when  selecting 
mobile  wireless  products  and  services. 
Second,  empowering  consumers  with 
this  inforination  on  an  ongoing  basis 
could  in  turn  apply  competitive 
pressure  on  mobile  wireless  service 
providers  to  invest  in  material 
improvements  to  their  respective 
network  infrastructures  or  take  other 
actions  to  improve  the  reliability  and 
resiliency  of  their  networks.  Third,  the 
standardized  disclosure  of  such 
information  could  provide  policymakers 
with  useful  information  and  potentially 
spark  an  honest  and  more  informed 
public  safety  and  communications 
dialogue,  perhaps  including 
consideration  of  possible  barriers  to 
greater  reliability  of  mobile  wireless 
networks. 

74.  In  addition  to  seeking  comments 
below  on  specific  transparency 
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proposals,  we  also  explore  alternative  or 
complementary  approaches  and  seek 
more  general  comment  on  other  steps 
the  Commission  could  take  if  necessary 
to  achieve  the  goals  of  greater  mobile 
wireless  network  transparency  and 
reliability. 

B.  Legal  Basis 

75.  The  legal  basis  for  the  rules  and 
rule  changes  proposed  in  this  NPRM  are 
contained  in  sections  1,  4(i),  4(j),  4(o), 
201(b),  214(d),  218,  251(e)(3),  301, 

303(b),  303(g),  303(j),  303(r),  307,  309(a), 
309(j),  316,  332,  403,  615a-l,  and  615c 
of  the  Communications  Act  of  1934,  as 
amended,  47  U:S.C.  151, 154(i),  154(j), 
154(o),  2Ql(b),  214(d),  218,  251(e)(3), 

301,  303(b),  303(g),  303(j),  303(r),  307, 
309(a).  309(j),  316,  332,  403,  615a-l, 
and  615c. 

C.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which 
Buies  Will  Apply 

76.  The  RFA  directs  agencies  to 
provide  a  description  of,  and,  where 
feasible,  an  estimate  of,  the  number  of 
small  entities  that  may  be  affected  by 
the  proposed  rules  adopted  herein^  The 
RFA  generally  defines  the  term  “small 
entity”  as  having  the  same  meaning  as 
the  terms  “small  business,”  “small 
orgemization,”  and  “small  governmental 
jurisdictioiiu”  In  addition,  the  term 
“small  business”  has  the  same  meaning 
as  the  term  “small  business  concern” 
under  the  Small  Business  Act.  A  small 
business  concern  is  one  which:  (1)  Is 
independently  owned  and  operated:  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SB A). 

77.  Our  action  may,  over  time,  affect 
small  entities  that  are  not  easily 
categorized  at  present.  We  therefore 
describe  here,  at  the  outset,  three 
comprehensive,  statutory  small  entity 
size  standards.  First,  nationwide,  there 
are  a  total  of  approximately  27.9  million 
small  businesses,  according  to  the  SBA. 
In  addition,  a  “small  organization”  is 
generally  “any  not-for-profit  enterprise 
which  is  independently  owned  and 
operated  and  is  not  dominant  in  its 
field.”  Nationwide,  as  of  2007,  there 
were  approximately  1,621,315  small 
organizations.  Finally,  the  term  “small 
governmental  jurisdiction”  is  defined 
generally  as  “governments  of  cities, 
towns,  townships,  villages,  school 
districts,  or  special  districts,  with  a 
population  of  less  than  fifty  thousand.” 
Census  Bureau  data  for  2011  indicate 
that  there  were  89,476  local 
governmental  jurisdictions  in  the 
United  States.  We  estimate  that,  of  this 
total,  as  many  as  88,506  entities  may 


qualify  as  “small  governmental 
jurisdictions.”  Thus,  we  estimate  that 
most  governmental  jurisdictions  are 
small. 

78.  The  disclosure  obligations 
proposed  in  the  NPBM  would  apply 
exclusively  to  facilities-based  CMRS 
providers,  i.e.,  providers  of  CMRS  that 
own  or  operate  at  least  part  of  the 
network  infrastructure  that  provides  the 
service.  The  SBA  size  standard  that 
most  clearly  applies  to  this  class  of 
providers  is  that  established  for 
Wireless  Telecommunications  Carriers. 
Under  that  standard,  a  business  with 
1,500  of  fewer  employees  is  considered 
small.  Census  Bureau  data  for  2007 
show  that  there  were  1,383  firms  in  this 
category  that  operated  for  the  entire 
year.  Of  this  total,  1,368  had 
employment  of  999  or  fewer,  and  15 
firms  had  had  employment  of  1,000 
employees  or  more.  Thus  under  this 
category  and  the  associated  small 
business  size  standard,  the  majority  of 
these  Wireless  Telecommunications 
Carriers  can  be  considered  small. 

D.  Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

79.  The  NPRM  proposes  requiring 
mobile  wireless  providers  to  submit  to 
the  Commission  for  purposes  of  public 
disclosure,  on  a  daily  basis  during 
designated  emergencies,  the  percentage 
of  their  cell  sites  in  each  affected  county 
that  are  operational.  Providers  would 
need  to  make  “reasonable  efforts”  to 
ensure  that  such  disclosures  are 
accurate  and  up-to-date  as  of  the  time 
they  are  made.  A  large  number  of  CMRS 
providers,  including  many  smaller 
providers,  already  report  such 
information  on  cell  site  outages  in  DIRS. 
In  the  NPRM,  however,  we  have 
estimated  the  costs  the  proposed 
requirements  would  impose  on 
providers  that  do  not  currently  provide 
such  information  in  DIRS.  We  have 
estimated  that  a.$78,000  total 
nationwide  annual  expense  would  be 
imposed  on  an  assumed  fifty  additional 
providers  that  currently  eue  not 
reporting  DIRS  data,  many  of  whom 
would  likely  qualify  as  small.  Under 
this  estimate,  ah^average  of  only  $1,560 
in  annual  costs' would  be  imposed  on 
each  provider,  of  which  there  would  be 
only  fifty — out  of  an  estimated  1,368 
small  prpviders — and  not  all  of  whom 
would  necessarily  qualify  as  small.  We 
therefore  do  not  believe  that  the 
proposal  would  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  We  seek 
comment  on  this  analysis. 

80.  In  addition,  the  NPRM  seeks 
comment  on  whether  there  is  a  need  to 


impose  requirements  on  providers  to 
keep  adequate  records  of  the  internal 
processes  and  deliberations  that  support 
their  required  disclosures.  The  NPRM 
seeks  comment  on  ways  of  minimizing 
the  costs  of  any  such  recordkeeping,  and 
on  whether  providers  have  adequate 
incentives  to  keep  such  records 
voluntarily  [i.e.,  to  ensure  there  is 
adequate  evidentiary  support  for  their 
disclosures  in  the  context  of  cm 
enforcement  proceeding). 

E.  Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

81.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
(among  others)  the  following  four  - 
alternatives:  (1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
under  the  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  ahy  part  thereof, 
for  small  entities. 

82.  The  disclosure  obligations  we  do. 
propose  are  minimally  extensive,  and 
for  several  reasons  we  do  not  believe 
that  their  implementation  would  have  a 
significant  economic  impact  on  any 
mobile  wireless  providers,  including 
those  that,  qualify  as  small.  First,  the 
disclosures  would  be  required  only 
during  serious  emergencies,  and  even 
then  only  once  a  day.  The  content  of  the 
disclosure,  a  single  percentage  figure  for 
each  affected  county,  is  minimal  both  in 
terms  of  size  and  complexity.  Also,  the 
information  subject  to  disclosme  is 
already  routinely  reported  on  a 
voluntary  basis  by  mobile  wireless 
providers,  including  many  small 
providers,  in  the  Commission’s  Disaster 
Information  Reporting  System  (DIRS). 
For  such  providers,  compliance  with  the 
reporting  obligation  would  require  no 
additional  effort.  We  further  observe 
that  the  disclosure  requirement  would 
not  prescribe  a  design  standard,  as 
providers  would  be  required  to  report 
statistics  on  the  resiliency  of  their 
networks  but  retain  wide  flexibility  to 
implement  the.  strategies  they  deem 
most  effective  in  achieving  sufficient 
resiliency. 

83.  The  disclosure  requirements 
proposed  in  the  NPRM  are  among  the 
least  burdensome  of  available  options 
for  promoting  mobile  wireless  network 
resiliency.  One  alternative  option  we 
might  have  proposed  is  to  require 
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providers  to  supply  cell  sites  or  other 
critical  facilities  with  minimum 
supplies  of  back-up  power  to  be  used  in 
the  event  of  commercial  power  loss.  The 
Commission  previously  adopted 
requirements  along  these  lines,  although 
they* were  ultimately  vacated  at  the 
Commission’s  request  in  the  face  of 
legal  challenge  from  the  mobile  wireless 
industry.  Although  we  seek  general 
comment  in  the  NP/?M  on  back-up 
power  requirements  as  an  alternative  to, 
or  possible  complement  of,  the 
proposed  disclosure  obligations,  we  do 
not  propose  moving  forward  with 
adoption  of  such  requirements  at  this 
time.  Another  alternative  we  consider  in 
the  NPRM  is  to  require  reporting  of 
information  other  than  operational  site 
percentages,  such  as  information  about 
the  efforts  a  provider  has  undertaken  to 
harden  its  network  and  prepare  for 
disasters.  The  relative  economic  impact 
of  such  reporting  on  small  providers  in 
comparison  to  the  proposal  is  difficult 
to  gauge  in  the  absence  of  specific 
details,  but  we  do  not  have  reason  to 
believe  it  would  be  significantly  less 
burdensome  than  the  minimal  reporting 
discussed. 

84.  Finally,  notwithstanding  these 
observations,  w'e  seek  comment  in  the 
NPRM  specifically  on  the  potential 
impact  of  the  proposed  obligations  on 
small  mobile  wireless  providers  and  on 
steps  that  could  be  taken  to  minimize 
the  burden  on  such  entities.  We  renew 
our  request  for  comment  on  these 
matters  in  this  IRFA.  In  doing  so,  we 
observe  that  many  small  mobile  wireless 
service  providers  routinely  file  daily 
reports  in  DIRS  as  do  larger  providers, 
which  suggests  that  such  mobile 
wireless  service  providers  would  not 
find  it  particularly  burdensome  to 
comply  with  the  sorts  of  reporting 
obligations  discussed.  Nevertheless,  we 
seek  comment  on  whether  it  would  be 
particularly  costly  or  difficult  for 
smaller  mobile  wireless  service 
providers  to  comply  with  these 
proposed  obligations  or  similar  ones. 
Should  our  requirements  make  special 
provisions  for  these  mobile  wireless 
service  providers?  Do  they  need 
extended  periods  of  time  in  which  to 
report  the  information  and,  if  so,  wTiy? 
Would  relaxed  treatment  for  smaller 
providers  unfairly  limit  their  customers’ 
ability  to  compare  their  providers’ 
performance  with  that  of  their 
competitors?  If  we  decide  that  smaller 
mobile  wireless  service  providers  merit 
special  treatment  under  our  rules,  how 
should  we  delineate  this  class  of  mobile 
wireless  service  providers? 


F.  Federal  Rules  That  May  Duplicate, 
Overlap,  or  Conflict  With  the  Proposed 
Rule 

85.  None. 

Comment  Filing  Procedures:  Pursuant 
to  sections  1.415  and  1.419  of  the 
Commission’s  rules,  47  CFR  1.415, 

1.419,  interested  parties  may  file 
comments  and  reply  comments  on  or 
before  the  dates  indicated  above. 
Comments  should  be  filed  in  PS  Docket 
No.  13-239.  Comments  may  be  filed 
using  the  Commission’s  Electronic 
Comment  Filing  System  (ECFS).  See 
Electronic  Filing  of  Documents  in 
Rulemaking  Proceedings,  63  FR  24121 
(1998). 

■  Electronic  Filers:  Comments  may  be 
filed  electronically  using  the  Internet  by 
accessing  the  ECFS:  http:// 
fjallfoss.fcc.gov/ecfs2/. 

■  Paper  Filers:  Parties  who  choose  to 
file  by  paper  must  file  an  original  and 
one  copy  of  each  filing. 

Filings  can  be  sent  by  haiKl  or 
messenger  delivery,  by  commercial 
overnight  courier,  or  by  first-class  or 
overnight  U.S.  Postal  Service  mail.  All 
filings  must  be  addressed  to  the 
Commission’s  Secretary,  Office  of  the 
Secretary,  Federal  Communications 
Commission. 

•  All  hand-delivered  or  messenger- 
delivered  paper  filings  for  the 
Commission’s  Secretary  must  be 
delivered  to  FCC  Headquarters  at  445 
12th  St.  SW..  Room  TW-A325, 
Washington,  DC  20554.  The  filing  hours 
are  8:00  a.m.  to  7:00  p.m.  All  hand 
deliveries  must  be  held  together  with 
rubber  bands  or  fasteners.  Any 
envelopes  and  boxes  must  be  disposed 
of  before  entering  the  building. 

•  Commercial  overnight  mail  (other 
than  U.S.  Postal  Service  Express  Mail 
and  Priority  Mail)  must  be  sent  to  9300 
East  Hampton  Drive,  Capitol  Heights, 
MD  20743. 

•  U.S.  Postal  Service  first-class. 
Express,  and  Priority  mail  must  be 
addressed  to  445  12th  Street  SW., 
yVashington,  DC  20554. 

People  with  Disabilities:  To  request 
materials  in  accessible  formats  for 
people  with  disabilities  (braille,  large 
print,  electronic  files,  audio  format), 
send  an  email  to  fcc504@fcc.gov  or  call 
the  Consumer  &  Governmental  Affairs 
Bureau  at  202-418-0530  (voice),  202- 
418-0432  (tty).. 

Confidential  Materials:  Parties 
wishing  to  file  materials  with  a  claim  of 
confidentiality  should  follow  the 
procedures  set  forth  in  section  0.459  of 
the  Commission’s  rules.  Confidential 
submissions  may  not  be  filed  via  ECFS 
but  rather  should  be  filed  with  the 
Secretary’s  Office  following  the 


procedures  set  forth  in  47  CFR  section 
0.459.  Redacted  versions  of  confidential 
submissions  may  be  filed  via  ECFS. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commisnon  proposes  to  amend  47  CFR 
part  4  as  follows: 

PART  4— DISRUPTIONS  TO 
COMMUNICATIONS 

■  1.  The  authority  citation  for  part  4 
continues  to  jead  as  follows: 

Authority:  Sec.  5,  48  Stat.1068,  as 
amended;  47  U.S.C.  154, 155,  201,  251,  307, 
316,  615a-l,  1302(a),  and  1302(b). 

■  2.  Add  §  4.15  is  added  to  read  as 
follows; 

§  4.1 5  Disaster  reporting  requirements  for 
commercial  mobile  radio  services 
providers. 

(a)  Definitions.  For  purposes  of  §  4.15 
only,  the  following  definitions  apply: 

(1)  Network  site.  Any  land  station 
controlled  or  operated  by  a  Commercial 
Mobile  Radio  Service  (CMRS)  provider 
and  used  by  it  during  periods  of  normal 
operation  to  provide  CMRS;  any  land 
station  deployed  by  such  provider  on  a 
temporary  basis  during  a  peripd  of 
activation  of  the  Disaster  Information 
Reporting  System  (DIRS)  for  the  purpose 
of  providing  CMRS;  or  any  land  station 
not  under  the  operation  or  control  of 
such  provider  but  actually  used  by  it  to 
provide  CMRS  during  a  period  of  DIRS 
activation,  under  a  roaming  agreement 
or  other  arrangement.  Co-located 
transmitters  or  antennas  used  by  the 
same  provider  to  provide  CMRS  using 
different  technologies  shall  be  treated  as 
a  single  network  site. 

(2)  Operational  site.  A  network  site 
that  is  providing  CMRS, 
notwithstanding  commercial  power 
loss,  physical  damage,  backhaul  or 
transport  service  disruption,  or  any 
other  factor. 

(b)  Facilities-based  CMRS  providers 
are  required  to  report  the  information 
specified  in  paragraph  (c)  of  this  section 
during  periods  of  activation  of  the  DIRS 
system,  but  only  when  such  activation 
is  announced  by  means  of  a  public 
notice. 

(1)  In  carrying  out  the  reporting 
specified  in  paragraph  (c)  of  this " 
section,  providers  shall  report  only  with 
respect  to  counties  subject  to  the  DIRS 
activation. 

(2)  The  reporting  specified  in 
paragraph  (c)  of  this  section  shall  be 
made  at  the  time  specified  in  the  public 
notice  announcing  the  DIRS  activation. 
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or  as  soon  as  possible  thereafter,  each 
.day  the  DIRS  system  remains  activated 
unless  otherwise  specified  by  the 
Commission. 

(c)  Under  the  circumstances  specified 
in  paragraph  (b)  of  this  section,  CMRS 
providers  shall  report  to  the 
Commission  the  percentage  of  their 
network  sites  in  each  county  that  are 
operational  sites  at  the  time  the 
percentage  is  reported.  Providers  shall 
make  reasonable  efforts  to  ensure  that 
all  reported  information  is  accurate  and 
current  ^s  of  the  time  it  is  reported. 

(d)  Providers  shall  carry  out  the 
reporting  required  under  paragraph  (c) 
of  this  section  by  submitting  the 
required  information  to  the  Federal 
Communications  Commission  in  a 
machine-readable  format,  and  in 
accordance  with  any  guidance  the 
Public  Safety  and  Homeland  Security 
Bureau  (Bureau)  may  issue  with  respect 
to  such  submissions. 

(e)  The  Bureau  shall  compile  the 
information  reported  under  paragraph 
(c)  of  this  section  and  publicly  disclose 
the  information  on  the  Federal 
Communications  Commission  Web  site, 
http://www.fcc.gov,  in  a  prominent  and 
easily  accessed  location  and  in  a 
manner  that  enables  comparisons  to  be 
made  among  providers.  The  Bureau  may 
also  take  additional  measures  as 
appropriate  to  make  this  information 
more  accessible  and  useful  to 
consumers. 

[FR  Doc.  2013-27453  Filed  11-15-13;  8:45  am) 

BILUNG  CODE  6712-01-P 


DEPARTMENT  OF  COMMERCE 

National  Ocean  and  Atmospheric 
Administration 

50  CFR  Parts  223  and  224 

[Docket  No.  130808698-3698-01] 

RiN  0648-XC809  t 

Endangered  and  Threatened  Wildlife; 
90-Day  Finding  on  Petitions  To  List  the 
Pinto  Abalone  as  Threatened  or 
Endangered  Under  the  Endangered 
Species  Act 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  90-day  petition  findings,  request 
for  information,  and  initiation  of  status 
review. 

SUMMARY:  We,  NMFS,  announce  90-day 
findings  on  two  petitions  received  to  list 
the  pinto  abalone  [Haliotis 
kamtschatkana)  as  a  threatened  or 


endangered  species  under  the 
Endangered  Species  Act  (ESA)  and  to 
designate  critical  habitat  concurrently 
with  the  listing.  We  find  that  the 
petitions  and  information  in  our  files 
present  substantial  scientific  or 
commercial  information  indicating  that 
the  petitioned  action  may  be  warranted. 
We  will  conduct  a  status  review  of  the 
species  to  determine  if  the  petitioned 
action  is  warranted.  To  ensure  that  the 
status  review  is  comprehensive,  we  are 
soliciting  scientific  and  commercial 
information  pertaining  to  this  species 
from  any  interested  party. 

DATES:  Information  and  comments  on 
the  subject  action  must  be  received  by 
January  17,  2014. 

ADDRESSES:  You  may  submit  comments, 
information,  or  data,  identified  by 
“NOAA-NMFS-2013-0158”  by  any  one 
of  the  following  methods: 

•  Electronic  Submissions:  Submit  all 
electronic  comments  via  the  Federal 
eRulemaking  Portal  http:// 
www.reguIations.gov.  To  submit 
comments  via  the  e-Rulemaking  Portal, 
first  click  the  “submit  a  compient”  icon, 
then  enter  “NOAA-NMFS-2013-0158” 
in  the  keyword  search.  Locate  the 
document  you  wish  to  comment  on 
firom  the  resulting  list  and  click  on  the 
“Submit  a  Comment”  icon  on  the  right 
of  that  line. 

•  Mail  or  hand-delivery:  Protected 
Resources  Division,  West  Coast  Region, 
NMFS,  501  West  Ocean  Blvd.,  Suite 
4200,  Long  Beach,  CA  90802-4213. 

Instructions:  All  comments  received 
are  a  part  of  the  public  record  and  may 
be  posted  to  http://www.regulations.gov 
without  change.  All  personally 
identifiable  information  (for  example, 
name,  address,  etc.)  voluntarily 
submitted  by  the  commenter  may  be 
publicly  accessible.  Do  not  submit 
confidential  business  information  or 
other  information  you  wish  to  protect 
from  public  disclosure.  NMFS  will 
accept  anonymous  comments. 
Attachments  to  electronic  comments 
will  be  accepted  in  Microsoft  Word, 
Excel,  Corel  WordPerfect,  or  Adobe  PDF 
file  formats  only. 

FOR  FURTHER  INFORMATION  CONTACT: 

Melissa  Neuman,  NMFS,  West  Coast 
Region,  (562)  980-4115;  or  Lisa 
Manning,  NMFS,  Office  of  Protected 
Resources,  (30J)  427-8466. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  July  1,  2013,  we  received  a 
petition  from  the  Natural  Resources 
Defense  Council  (NRDC)  to  list  the  pinto 
abalone  [Haliotis  kamtschatkana]  as 
threatened  or  endangered  under  the 
ESA.  The  petitioners  also  requested  that 


critical  habitat  be  designated,  for  the 
species  imder  the  ESA,  On  August  5, 

2013,  we  received  a  second  petition, 
filed  by  the  Center  for  Biological 
Diversity  (CBD)  to  list  the  pinto  abalone 
under  the  ESA  and  designate  critical 
habitat.  Both  petitions  bring  forth  much 
of  the  same  or  related  factual  • 
information  on  the  biology  and  ecology 
of  pinto  abalone,  and* raise  several 
similar  issues  regarding  potential  factors 
affecting  this  species.  As  a  result,  we  are 
considering  both  petitions 
simultaneously  in  this  90-day  finding. 
Copies  of  the  petitions  are  available 
upon  request  (see  ADDRESSES,  above). 

ESA  Statutory,  Regulatory,  and  Policy 
Provisions  and  Evaluation  Framework 

Section  4(b)(3)(A)  of  the  ESA  of  1973, 
as  amended  (16  U.S.C.  1531  et  seq.), 
requires,  to  the  maximum  extent 
practicable,  that  within  90  days  of 
receipt  of  a  petition  to  list  a  species  as 
threatened  or  endangered,  the  Secretary 
of  Commerce  make  a  finding  on  whether 
that  petition  presents  substantial 
scientific  or  commercial  information 
indicating  that  the  petitioned  action 
may  be  warranted,  and  to  promptly 
publish  such  finding  in  the  Federal 
Register  (16  U.S.C.  1533(b)(3)(A)).  When 
it  is  found  that  substantial  scientific  or 
commercial  information  in  a  petition 
indicates  the  petitioned  action  may  be 
warranted  (a  “positive  90-day  finding”), 
we  are  required  to  promptly  commence 
a  review  of  the  status  of  the  species 
concerned,  during  which  we  will 
conduct  a  comprehensive  review  of  the 
best  available  scientific  and  commercial 
information.  In  such  cases,  we  conclude 
the  status  review  with  a  finding 
published  in  the  Federal  Register  as  to 
whether  or  not  the  petitioned  action  is 
warranted  within  12  months  of  receipt 
of  the  petition.  Because  the  finding  at 
the  12-month  stage  is. based  on  a 
thorough  review  of  the  available 
information,  as  compared  to  the  more 
limited  scope  of  review  at  the  90-day 
stage,  a  “may  be  warranted”  finding ' 
does  not  prejudge  the  outcome  of  the 
status  review. 

Under  the  ESA,  a  listing 
determination  may  address  a  species, 
which  is  defined  to  also  include  any 
subspecies  and,  for  vertebrate  species, 
any  distinct  population  segment  (DPS) 
which  interbreeds  when  mature  (16 
U.S.C.  1532(16)).  A  joint  NMFS-U.S. 
Fish  and  Wildlife  Service  (USFWS) 
(jointly,  “the  Services”)  policy  clarifies 
the  agencies’  interpretation  of  the 
phrase  “distinct  population  segment” 
for  the  purposes  of  listing,  delisting,  and 
reclassifying  a  species  under  the  ESA 
(61  FR  4722;  February  7. 1996).  A 
species,  subspecies,  or  DPS  is 
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“endangered”  if  it  is  in  danger  of 
extinction  throughout  all  or  a  significant 
portion  of  its  range,  and  “threatened”  if 
it  is  likely  to  become  endangered  within 
the  foreseeable  future  throughout  all  or 
a  signihcant  portion  of  its  range  (16 
U.S.C.  1532(6)  and  (20)).  Pursuant  to  the 
ESA  and  our  implementing  regulations, 
we  determine  whether  species  are 
threatened  or  endangered  based  on  any 
one  or  a  combination  of  the  following - 
factors:  (1)  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range;  (2) 
overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes:  (3)  disease  or  predation;  (4) 
the  inadequacy  of  existing  regulatory 
mechanisms;  and  (5)  any  other  natural 
or  manmade  factors  affecting  the 
species’  continued  existence  (16  U.S.C. 
1533(a)(1).  50  CFR  424.11(c)). 

ESA  implementing  regulations  define 
“substantial  information”  in  the  context 
of  reviewing  a  petition  to  list,  delist,  or 
reclassify  a  species  as  the  amount  of 
information  that  would  lead  a 
reasonable  person  to  believe  that  the 
measure  proposed  in  the  petition  may 
be  warranted  (50  CFR  424.14(b)).  In 
evaluating  whether  substantial 
information  is  contained  in  a  petition, 
the  Secretary  must  consider  whether  the 
petition:  (1)  Clearly  indicates  the 
administrative  measure  recommended 
and  gives  the  scientific  and  any 
common  name  of  the  species  involved; 
(2)  contains  detailed  narrative 
justification  for  the  recommended 
measure,  describing,  based  bn  available 
information,  past  and  present  numbers 
and  distribution  of  the  species  involved 
and  any  threats  faced  by  the  species:  (3) 
provides  information  regarding  the 
status  of  the  species  over  all  or  a 
significant  portion  of  its  range;  and  (4) 
is  accompanied  by  the  appropriate 
supporting  documentation  in  the  form 
of  bibliographic  references,  reprints  of 
pertinent  publications,  copies  of  reports 
or  letters  from  authorities,  and  maps  (50 
CFR  424.14(b)(2)). 

At  the  90-day  stage,  we  evaluate  the 
petitioners’  request  based  upon  the 
information  in  the  petition,  including  its 
references  and  the  information  readily 
available  in  our  files.  We  do  not  conduct 
additional  research  and  we  do  not 
solicit  information  from  parties  outside 
the  agency  to  help  us  in  evaluating  the 
petition.  We  will  accept  the  petitioners’ 
sources  and  characterizations  of  the 
information  presented  if  they  appear  to 
be  based  on  accepted  scientific 
principles,  unless  we  have  specific 
information  in  our  files  indicating  the 
petition’s  information  is  incorrect, 
unreliable,  obsolete,  or  otherwise 
irrelevant  to  the  requested  action. 


Information  that  is  susceptible  to  more 
than  one  interpretation  or  that  is 
contradicted  by  other  available 
information  will  not  be  dismissed  at  the  . 
90-day  finding  stage,  so  long  as  it  is 
reliable  and  a  reasonable  f)erson  would 
conclude  it  supports  the  petitioners’ 
assertions.  Conclusive  information 
indicating  the  species  .may  meet  the 
ESA’s  requirements  for  listing  is  not 
required  to  make  a  positive  90-day 
finding.  We  will  not  conclude  that  a 
lack  of  specific  Information  negates  a 
positive  90-day  finding  if  a  reasonable 
person  would  conclude  that  the 
uncertainty  from  the  lack  of  information 
suggests-  an  extinction  risk  of  concern 
for  the  species  at  issue. 

To  make  a  90-day  finding  on  a 
petition  to  list  a  species,  we  evaluate 
whether  the  petition  presents 
substantial  scientific  or  commercial 
information  indicating  the  subject 
species  may  be  either  threatened  or 
endangered,  as  defined  by  the  ESA. 

First,  we  evaluate  whether  the 
information  presented  in  the  petition, 
along  with  the  information  readily 
available  in  our  files,  indicates  that  the 
petitioned  entity  constitutes  a  “species” 
eligible  for  listing  under  the  ESA.  Next, 
we  evaluate  whether  the  information 
indicates  that  the  species  faces  an 
extinction  risk  that  is  cause  for  concern; 
this  may  be  indicated  in  information 
expressly  discussing  the  species’  status 
and  trends,  or  in  information  describing 
impacts  and  threats  to  the  species.  We 
evaluate  any  information  on  specific 
demographic  factors  pertinent  to 
evaluating  extinction  risk  for  the  species 
(e.g.,  population  abundance  and  trends, 
productivity,  spatial  structure,  age 
structure,  sex  ratio,  diversity,  current 
and  historical  range,  habitat  integrity  or 
fragmentation),  and  the  potential 
contribution  of  identified  demographic 
risks  to  extinction  risk  for  the  species. 
We  then  evaluate  the  potential  links 
between  these  demographic  risks  and 
the  causative  impacts  and  threats 
identified  in  section  4(a)(1). 

Information  presented  on  impacts  or 
threats  should  be  specific  to  the  species 
and  should  reasonably  suggest  that  one 
or  more  of  these  factors  may  be 
operative  threats  that  act  or  have  acted 
on  the  species  to  the  point  that  it  may 
warrant  protection  under  the  ESA. 

Broad  statements  about  generalized 
threats  to  the  species,  or  identification 
of  factors  that  could  negatively  impact 
a  species,  do  not  constitute  substantial 
information  indicating  that  listing  may 
be  warranted.  We  look  for  information 
indicating  that  not  only  is  the  pculicular 
species  exposed  to  a  factor,  but  that  the 
species  may  he  responding  in  a  negative 


fashion;  thep  we  assess  the  potential 
significance  of  that  negative  response. 

Many  petitions  identify  risk 
classifications  made  by  non¬ 
governmental  organizations,  such  as  the 
International  Union  on  the  Conservation 
of  Nature  (lUCN),  the  American 
Fisheries  Society,  or  NatureServe,  as 
evidence  of  extinction  risk  for  a  species. 
Risk  classifications  by  other 
organizations  or  made  under  other 
Federal  or  state  statutes  may  be 
informative,  but  the  classification  alone 
does  not  provide  the  rationale  for  a 
positive  90-day  finding  under  the  ESA. 
For  example,  as  .explained  by 
NatureServe,  their  assessments  of  a 
species’  conservation  status  do  “not 
constitute  a  recommendation  by 
NatureServe  for  listing  under  the  U.S. 
Endangered  Species  Act”  because 
NatureServe  assessments  “have 
different  criteria,  evidence 
requirements,  purposes  and  taxonomic 
coverage  than  government  lists  of 
endangered  and  threatened  species,  and 
therefore  these  two  types  of  lists  should 
not  be  expected  to  coincide”  [http:// 
www.natureserve.org/prodServices/ 
statusAssessment.fsp).  Thus,  when  a 
petition  cites  such  classifications,  we 
will  evaluate  the  source  of  information 
that  the  classification  is  based  upon  in 
light  of  the  standards  on  extinction  risk 
and  impacts  or  threats  discussed  above. 

Distribution  and  Life  History  of  the 
Pinto  Ahalone 

The  pinto  abalone  is  a  marine 
gastropod  mollusc  and  a  member  of  the 
family  Haliotidae  and  the  genus 
Haliotis.  Of  the  seven  species  of  abalone 
found  along  the  west  coast  of  North 
America  (Geiger,  1999),  pinto  abalone 
have  the  broadest  latitudinal  range 
extending  from  Sitka  Island,  Alaska  to 
Baja  California,  Mexico  (Campbell, 
2000),  and  it  is  the  predominant  abalone 
found  in  Washington  and  Alaska,  and  in 
British  Columbia,  Canada.  Two 
subspecies  of  pinto  dbalone  have  been 
recognized  by  taxonomists:  the  northern 
form  {Haliotis  kamtschatkana 
kamtschatkana]  is  distributed  from 
Alaska  south  to  Point  Conception, 
California;  and  the  southern  form,  or 
“threaded  abalone”  {Haliotis 
kamtschatkana  assimilis)  is  distributed 
from  central  California  to  Turtle  Bay  in 
Baja  California,  Mexico  (Geiger,  1999). 

'The  pinto  abalone’s  muscular  foot  is 
tan  and  is  used  to  adhere  to  hard 
substrate  and  for  locomotion.  The 
epipodium  (the  circular  fringe  of  skin 
around  the  foot)  and  tentacles  are 
mottled  yellow  to  dark  tan  with  vertical 
banding  patterns.  The  underside  of  the 
foot  is  pearly  white.  The  outer  surface 
of  the  shell  is  characterized  by  irregular 
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lumps,  mottled  red  and/or  green 
coloration,  and  3-6  raised,  open 
respiratory  pores.  Paralleling  the 
respiratory  pores  is  a  deep  groove 
(Stevick,  2010). 

-  Pinto  abalone  occur  in  intertidal  and 
subtidal  habitats  (0— 20m  depth,  most 
commonly  0-1  Om  depth;  Rothaus  et  al., 

2008)  that  vary  with  respect  to  exposure 
and  contain  hard  substrate  (bedrock  and 
boulders/cobble)  with  ample  quantities 
of  benthic  diatoms,  and  micro-  and 
macro-algae,  Pinto  abalone  are  found  in 
areas  with  little  freshwater  influence 
(salinity  >  30  parts  per  thousand),  and 
can  tolerate  wide  ranges  in  temperature, 
from  2  to  24  degrees  Celsius,  based  on 
laboratory  experiments  (COSEWIC, 

2009) . 

Pinto  abalone  exhibit  separate  sexes 
and  are  thought  to  reach  sexual  maturity 
at  sizes  ranging  between  50-70  mm 
shell  length,  which  correspond  to  ages 
ranging  between  2  to  5. years  (Rothaus 
et  al,  2008;  COSEWIC,  2009).  Adults 
cluster  in  spawning  aggregations  and 
broadcast  sperm  or  eggs  into  the  water 
sometime  between  spring  and  late 
summer  (Campbell  et  al.,  1992;  Stevick, 

2010) .  This  type  of  spawning  strategy 
depends  on  densely  aggregated  adults 
(e.g.,  within  1-2  meters  of  conspecifics) 
to  achieve  the  high  gamete  densities 
needed  for  successful  fertilization 
(Davis,  1996;  Babcock  and  Keesing, 
1999).  Larvae  continue  to  develop  in  the 
water  column  over  a  5-  to  10-day  period 
(perhaps  up  to  13  days  at  cooler 
temperatures)  before  settling  on  to  hard 
substrate  in  water  that  is  slightly  deeper 
than  where  spawning  adults  aggregate 
(Rothaus  et  al,  2008;  COSEWIC,  2009). 
This  relatively  short  dispersive  phase 
combined  with  hydrodynamic 
conditions  during  the  time  of  spawning 
may  limit  dispersal  distances  (Bouma, 
2007).  Once  settled  onto  rocky  substrata, 
typically  encrusted  with  coralline  algae, 
pinto  abalone  juveniles  consume 
benthic  diatoms,  bacterial  films,  and 
microalgae  (COSEWIC,  2009).  Adults 
feed  on  benthic  macroalgae,  including 
drift  kelp  (COSEWIC,  2009).  Growth 
rates  can  vary  depending  on  food 
availability,  water  temperature,  and 
other  environmental  factors  (COSEWIC, 
2009).  Pinto  abalone  are  long-lived 
(approximately  20-50  years)  and  reach 

a  maximum  shell  length  of  14  to  16.5 
cm  (Shepherd  et  al,  2000;  Rothaus  et 
al,  2008).  Pinto  abalone  are  preyed 
upon  by  a  wide  variety  of  marine 
predators  including  sea  stars,  fishes, 
octopus,  the  southern  sea  otter,  river 
otters  and  Cancer  crabs. 
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Status  and  Abundance  Trends  of  the  . 
Pinto  Abalone 

The  pinto  abalone  has  been  a  target 
species  for  recreational  and/or 
commercial  fisheries  in  Alaska,  British 
Columbia,  VVashington,  and  California. 

A  full  discussion  of  the  impacts  of 
fisheries  on  pinto  abalone  populations 
is  discussed  in  the  Overutilization  for 
Commercial,  Recreational,  Scientific,  or 
Educational  Purposes  listing  factor 
section  below.  In  summary,  fisheries- 
dependent  information  suggests 
declines  ranging  between  80-99  percent 
throughout  portions  of  the  species’ 
range  (Wo’odby  et  al,  2000;  Jamieson, 
1999;  Rogers-Bennett,  2007). 

Fishery-independent  information 
from  Alaska,  British  Columbia, 
Washington,  and  California  corroborate 
the  declining  trends  suggested  by 
landings  data.  Qualitative  observations 
during  dive  surveys  conducted  in 
Southeastern  Alaska  from  1988-1999,.  . 
suggest  a  continued,  steady  decline  in 
pinto  abalone  densities  (Woodby  et  al, 
2000).  In  British  Columbia,  fishery- 
independent  surveys  confirmed  that 
natural  stock  rebuilding  did  not  occur 
after  fishery  closure  in  1990  and  some 
populations  further  declined  (Campbell, 
2000;  COSEWIC,  2009).  Densities  of 
mature  pinto  abalone  on  the  central 
coast  of  British  Columbia  and  in  the 
Queen  Charlotte  Islands  have  declined 
by  approximately  80-90  percent  since 
1978  (COSfiWIC  2009).  In  Washington, 
fishery-independent  surveys  at  index 
stations  in  the  San  Juan  Archipelago 
indicate  that  pinto  abalone  abundance 
has  declined  by  83  percent,  density  has 
declined  from  0.18  to  0.05  abalone  per 
meter  squared  overall,  and  mean  shell 
length  has  increased,  suggesting 
recruitment  failure  (Rothaus  et  al,  2008; 
Essington  et  al,  201  l)r  There  is  very 
.little  information  on  population  status 
of  pinto  abalone  in  Oregon  (Rogers- 
Bennett  2007),  and  the  petitioners 
suspect  that  they  have  never  occurred  in 
abundances  large  enough  to  support 
fishing  activity  there.  In  California, 
comparison  of  pinto  abalone  numbers  in 
the  early  1970s  to  the  1999-2003  period 
at  three  index  sites  in  northern 
California  showed  a  decline  of  99 
percent,  (Rogers-Bennett,  2007)  and  the 
species  is  currently  rare  throughout 
California  (Rogers-Bennett  et  al,  2002). 
In  Mexico,  current-day  abalone  landings 
range  between  350—400  metric  tons  per 
year,  an  order  of  magnitude,  lower  than 
catches  recorded  in  the  mid-1900s.  The 
incidental  collection  of  the  southern 
.  subspecies  of  pinto  abalone  in  the 
Mexican  fishery  is  unknown  as  is  the 
species’  status  and  abundance  trends. 
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Analysis  of  the  Petitions 

The  two  petitions  request  the  same 
action,  to  list  the  pinto  abalone  as 
endangered  or  threatened  under  the 
ESA  and  to  designate  critical  habitat  for 
the  species.  In  addition,  NRDC 
requested  the  following  alternative  to 
listing  the  species  throughout  its  range:. 

“In  the  alternative,  NMFS  should  list 
the  southern  subspecies  of  pinto 
abalone  as  endangered,  and  identify 
distinct  population  segments  (DPSs)  of 
the  northern  subspecies  of  pinto  abalone 
and  list  such  DPSs  as  endangered  dr 
threatened.” 

The  ESA  allows  for  the  listing  of 
species  and  subspecies  of  invertebrates, 
but  does  not  allow  for  listing  of 
invertebrate  DPSs.  Thus,  NMFS  does 
not  have  the  authority  to  list  DPSs  of 
pinto  abalone  or  to  list  DPSs  of  either 
of  its  two  recognized  subspecies,  as 
requested  by  the  NRDC. 

The  petitions  contain  similar 
information  on  the  species,  including, 
the  taxonomy,  species  description, 
geographic  distribution,  habitat, 
population  status  and  trends,  and 
factors  contributing  to  the  species’ 

,  decline.  Both  petitioners  identified 
historical  overfishing,  current  low 
densities  resulting  in  low  recruitment 
rates,  and  poaching  as  the  primary 
factors  contributing  to  the  decline  of 
pinto  abalone.  The  petitioners  state  that 
predation,  inadequate  state  fishing 
regulations,  climate  change,  and  ocean 
acidification  also  pose  serious  threats  to 
the  species’  persistence. 

In  the  following  sections,  we  analyze 
the  information  presented  by  the 
petitions  and  readily  available  in  our 
files  regarding  the  specific  ESA  section 
4(a)(1)  factors  (hereafter,  “listing 
factors”)  affecting  the  population’s  risk 
of  extinction. 

The  Present  or  Threatened  Destruction, 
Modification,  or  Curtailment  of  the 
Species’  Habitat  or  Range 

Both  petitions  suggest  that  increases 
in  afmospheric  CO2  and  other 
greenhouse  gases  that  have  occurred 
since  the  industrial  era  began  in  the 
1700s  pose  a  serious  emerging  threat  to 
pinto  abalone.  Specifically,  the 
petitioners  highlight  impacts  of  the 
following  stressors  that  are  linked  to 
greenhouse  gas  emissions:  increasing 
sea  surface  temperatures,  increased 
incursions  of  low  salinity  water  into 
coastal  areas  (Essington  et  al,  2011),  sea 
level  rise,  and  ocean  acidification.  The 
petitioners  include  greenhouse  gas 
emissions  and  its  associated  impacts 
under  different  listing  factors.  The 
NRDC  discusses  greenhouse  gas 
emissions  and  associated  impacts  in  the 
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Other  Natural  or  Manmade  Factors 
listing  Tactor  section,  while  CBO 
includes  discussions  of  this  threat  under 
this  listing  factor,  and  the  Disease  and 
Predation  and  Inadequate  Regulatory 
Mechanisms  listing  factor  sections.  We 
will  sununarize  the  information 
presented  hy  the  petitioners  and  in  our 
files  only  here,  but  recognize  that 
climate  change  and  its  associated 
impacts  could  also  be  included  in  the 
Other  Natural  or  Manmade  Factors 
section. 

Direct  impacts  of  water  quality 
parameters  associated  with  climate 
change  on  pinto  abalone  were  evident  in 
a  study  conducted  by  Bouma  (2007), 
whereby  larvae  experienced  higher 
mortality  rates  at  decreased  salinities 
(<26  practical  salinity  units)  and 
elevated  water  temperatures  (>21° 
Celsius).  Recent  studies  by  Crim  et  al. 
(2011)  and  Friedman  et  al.  (2012) 
suggest  that  elevated  levels  of  dissolved 
CO2  in  seawater  result  in  negative 
impacts  to  shell  development  and 
survival  of  pinto  abalone  Icuvae.  In 
addition,  elevated  levels  of  dissolved 
CO2  and  low  pH  have  been  observed  in 
coastal  areas  along  the  coasts  of  British 
Columbia  and  Washington  (Feely  et  al., 
2012;  Freidman  et  al.,  2012),  suggesting 
that  pinto  abalone  p»opulations  could  be 
currently  experiencing  the  effects  of 
ocean  acidification.  The  petitioners  are 
also  concerned  about  the  simultaneous 
effects  of  multiple  stressors  that  are 
associated  with  climate  change.  For 
example,  reddish-rayed  abalone  [H. 
coccoradiata)  experienced  lower  than 
expected  shell  calcification  rates  when 
exposed  to  elevated  temperatures  and  ' 
low  pH  than  those  observed  when 
larvae  were  exposed  to  each  stressor  in 
isolation  (Byrne  et  al.,  2011).  Indirect 
impacts  horn  climate-mediated  habitat 
ch^ges  may  reduce  the  availability  of 
food  sources  and  habitats  for  pinto 
abalone,  especially  in  the  form  of  kelp 
beds  and  coralline  algae  (Tomascik  and 
Holmes,  2003;  Rogers-Bennett,  2007; 
COSEWIC,  2009;  Rogers-Bennett  et  al., 
2011). 

We  conclude  that  the  information  in 
the  petitions  and  in  oiur  files  suggests 
that  climate  change  and  its  associated 
impacts,  especially  low  salinity, 
elevated  water  temperatures,  and  ocean 
acidification  may  already  be  impacting 
pinto  abalone  populations  in  some  areas 
and  may  impede  the  continued 
existence  of  the  species  in  to  the  future. 
However,  additional  information 
regarding  predicted  rates  of  change  in 
these  parameters  by  area,  including 
error  terms,  are  necessary  to  evaluate 
future  impacts  to  pinto  abalone  survival. 
The  information  provided  on  the 
indirect  effects  of  climate  change  on  the 


availability  of  food  sources  and  suitable 
settlement  habitat  is  insufficient  to 
evaluate  whether  these  factors  may  be 
reducing  the  quality  or  quantity  of  pinto 
abalone  habitat  enough  such  that  listing 
may  be  warranted. 

Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

Information  from  both  petitions 
suggests  that  fisheries  have  contributed 
historically  to  population  declines  of 
pinto  abalone  throughout  their  range. 
Pinto  abalone  were  harvested  in 
commercial  fisheries  in  Alaska,  British 
Columbia,  and  California,  until  their 
closures  in  1995, 1990  and  1996, 
respectively.  In  Alaska,  the  fishery 
began  in  the  mid-1960s  and  operated 
initially  with  very  few  restrictions 
(Woodby  et  al.,  2000).  As  landings  fell 
dramatically  in  the  early  1980s,  a 
subsequent  rise  in  the  ex-vessel  value 
ensued,  possibly  leading  to  increased 
fishing  pressure  that  was  not  offset  by 
increasingly  stringent  catch  guidelines 
and  minimum  size  limits  (Woodby  et 
al.,  2000;  Herbert,  2011).  As  a  result, 
catch-per-unit-effort  fell  by  90  percent 
between  the  peak  of  the  fishery  in  1979 
(172  metric  tons)  and  1995,  the  last  year 
of  the  fishery  (Woodby  et  al.,  2000).  The 
commercial  fishery  in  British  Columbia 
began  in  the  early  1900s  with  little  or 
no  regulation.  The  fishery  was  small 
and  sporadic  until  the  1950s,  when 
effort  increased  due  to  the  introduction 
of  SCUBA  gear  and  other  improved 
fishing  technologies  (e.g.  freezing) 

(Muse  1998).  Landings  peaked  in  the 
1970’s  at  over  400  metric  tons  per  year 
(Sloan  and  Breen,  1988;  Campbell, 

2000)  and  by  the  mid-1980s,  landings 
declined  by  roughly  88  percent 
(Jamieson,  1999).  Despite  regulations 
such  as  limited  entry,  quotas,'  size , 
limits,  and  total  allowable  catch, 
abalone  depletion  continued  and  the 
fishery  was  closed  in  1990  (Muse  1998) 
due  to  stock  declines  and  conservation 
concerns  (Jamieson,  2001).  Commercial 
abalone  fishing  in  California  dates  back 
to  the  1950s,  when  Chinese-Americans 
began  an  intensive  fishery  in  rocky 
intertidal  areas.  The  fishery  extended  in 
to  subtidal  cu^as  with  the  advent  of 
SCUBA  in  the  1900s.  Landings  ranged 
between  about  1,800-2,200  metric  tons 
annually  from  1952-1968,  declined 
rapidly  through  the  early  1980s  by  an 
order  of  magnitude,  and  gradually  and 
steadily  declined  another  order  of 
magnitude  until  the  fishery  closed  in 
1996  (CDFW  2005).  Pinto  abalone  were 
not  targeted  by  the  California  fishery; 
however,  approximately  21,000  animals 
belonging  to  the  southern  subspecies 
were  removed  between  1969-1995 


(Rogers-Bennett  et  al.,  2002).  Pinto 
abalone  declines  of  approximately  90 
percent  were  estimated  using  historical 
data  (both  fishery-dependent  and 
-independent  data)  to  back-calculate 
historical  baseline  abundances  (Rogers- 
Bennett  et  al.,  2002).  In  Mexico,  abalone 
fishing  began  at  the  end  of  the  19th 
century,  peaked  in  the  mid-20th  century 
at  6,000  metric  tons  of  meat  per  year, 
and  currently  ranges  between  350  to  400 
metric  tons  per  year  (OECD,  2012).  The 
current-day,  small-scale  fishery  is 
located  on  the  western  coast  of  the  Baja 
California  Peninsula  and  includes  green 
[H.  fulgens),  pink  (H.  corrugata),  black 
(H.  cracherodiil,  white  (H.  sorenseni), 
and  red  (H.  rufescens)  abalone  (OECD, 
2012).  This  fishery  is  primarily  based 
upon  two  species,  the  green  and  pink 
abalone,  which  together  represent  over 
95  percent  of  the  total  catch.  The 
Mexican  government  classified  this 
fishery  as  deteriorated  in  1996  largely 
because  of  declines  in  green  abalone 
populations.  Although  the  southern 
subspecies  of  pinto  abalone  is  not 
mentioned  as  being  a  part  of  this 
fishery,  it  is  likely  that  the  species  has 
been  incidentally  captured  in  Mexico. 

Recreational  and/or  subsistence 
fisheries  were  conducted  in  British 
Columbia,  Washington  and  California 
until  their  closures  in  1990, 1994  and 
1997,  respectively.  Unfortunately, 
annual  harvest  information  for  these 
recreational  fisheries  was  either  not 
recorded  or  is  unavailable  (Rothaus  et 
al.,  2008).  Currently,  Alaska  permits 
subsistence  and  personal  use  fishing 
with  a  catch  limit  of  up  to  five  pinto 
abalone  per  day  and  a  minimum  shell 
length  of  3.5  inches.  In  Oregon,  a 
recreational  fishery  remains  with  limits 
of  one  abalone  per  day,  per  person,  and 
five  per  year  (ODFW  UD). 

The  petitioners  assert  that  pinto 
abalone  populations  in  many  areas 
throughout  their  range  have  not 
recovered  despite  commercial  and 
recreational  fishery  closures  and  more 
restrictive  regulations  for  remaining 
subsistence,  personal  use  and 
recreational  fisheries.  The  petitioners 
argue  that  historical  fishing  reduced 
pinto  abalone  densities  to  levels  that 
were  below  those  necessary  for 
successful  fertilization  in  many  areas. 

We  conclude  that  the  petitions  and 
information  in  our  files  present 
substantial  evidence  that  fisheries 
throughout  a  large  portion  of  the 
species’  range  had  an  impact  on  the 
viability  of  pinto  abalone  populations 
through  density  reduction  and  possibly 
subsequent  reproductive  failure  that 
may  continue  today  in  some  areas.  This 
information  suggests  that  the  impacts  of 
historical  fishing  may  continue  to  affect 
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the  continued  existence  of  pinto  abalone 
populations,  despite  the  fact  that  the 
threat  itself  has  been  removed.  To  better 
evaluate  these  continued  impacts,  more 
fishery-independent  information  on 
abalone  density,  size  distributions,  and 
nearest  neighbor  distances  is  necessary. 
To  further  evaluate  the  potential  impact 
of  the  current  subsistence,  personal  use, 
recreational,  and  commercial  jisheries 
in  Alaska,  Oregon,  and  Mexico,  more 
information  regarding  the  density,  size 
distributions,  and  nearest  neighbor 
distances  of  pinto  abalone  populations 
in  areas  that  overlap  with  hshing  effort 
is  necessary. 

Disease  or  Predation 

The  CBD  petition  briefly  mentiens 
that  pinto  abalone  are  susceptible  to  a 
protist  parasite  in  aquaculture 
environments  and  asserts  that  diseases 
and  parasites  do  pose  risks  to  abalone  in 
general,  especially  as  ocean 
temperatures  rise  due  to  climate  change 
impacts.  The  petition  does  not  provide 
any  additional  information  to  support 
that  disease  is  a  factor  affecting  the 
species’ Continued  existence  such  that 
listing  may  be  warranted.  Thus,  the 
available  information  is  insufficient  to 
evaluate  if  disease  may  be  affecting  the 
continued  existence  of  pinto  abalone. 

The  petitioners  list  crabs,  octopus, 
and  sea  stars  as  major  predators  of  pinto 
abalone  (Griffiths  and  Gosselin  2008). 
The  NRDC  believes  that  pinto  abalone 
face  a  high  level  of  predation  by  sea 
otters  in  Alaska  based  on  information 
contained  within  Alaska  Department  of 
Fish  and  Game  (ADFG,  2013).  The 
NRDC  does  not  believe  that  sea  otters 
represent  the  main  cause  of  pinto 
abalone  declines  in  other  locations 
because:  (1)  Pinto  abalone  populations 
are  still  declining  in  areas,  especially  in 
British  Columbia,  where  sea  otters  are 
not  present;  and  (2)  the  persistence  of 
large  animals  in  Washington  (most 
animals  are  >  100  mm  shell  length) 
suggests  that  predation  by  sea  otters 
(which  selectively  prey  on  large 
abalone)  is  not  having  a  large  impact  on 
populations  there. 

We  conclude  that  the  NRDC  petition 
and  information  in  our  files  present 
substantial  evidence  that  predation  may 
be  having  an  impact  on  the  continued 
existence  of  pinto  abalone  in  some  areas 
of  the  range  (i.e.  by  sea  otters  in  Alaska), 
but  not  others.  Additional  information 
regarding  sea  otter  abundance 
(historical,  present,  and  predicted 
future),  predation  rates,  and  prey 
composition  from  subtidal  areas  (25 
meters  depth)  up  into  the  intertidal  zone 
in  Southeastern  .Alaska  and  Washington 
is  necessary  to  determine  whether  sea 


otter  predation  is  contributing  to  the 
decline  of  pinto  abalone  populations. 

Inadequacy  of  Existing  Regulatory 
Mechanisms 

The  petitions  assert  that  the 
inadequacy  of  existing  Federal,  state,  or 
international  regulatory  mechanisms 
has  contributed  to  the  continued  decline 
of  pinto  abalone  populations  throughout 
a  large  portion  of  their  range.  The 
petitioners  contend  that  despite  Federal, 
state,  and  international  fisheries’ 
closures  approximately  two  decades 
ago,  a  Federal  threatened  listing  in 
Canada  under  the  Species  at  Risk  Act  in 
1999  (and  upgrading  to  endangered 
status  in  2009;  COESWIC,  2009), 
addition  to  the  NOAA  Species  of 
Concern  List  in  2004,  the  development 
of  recovery  plans  in  Canada  and 
California  (NRAP,  2003;  CDFW  2005), 
an  abalone  rebuilding  strategy 
implemented  in  Mexico  in  2000  (OECD, 
2012),  and  stricter  measures  regulating 
subsistence,  personal  use,  recreational 
and  commercial  fisheries  where  they 
remain,  pinto  abalone  populations 
continue  to  decline.  The  petitioners 
assert  that  this  continued  decline  is 
likely  the  result  of  multiple  stressors 
(i.e.  historical  overharvest,  current 
harvest,  discard  mortality,  poaching, 
and  predation  by  sea  otters)  that  have 
occurred  or  are  occurring  in  different 
combinations,  and  acting  in  synergistic 
ways  depending  on  locatioir,  to  further 
reduce  densities  and  the  reproductive 
potential  of  remaining  pinto  abalone 
populations.  The  petitioners  provide 
evidence  to  indicate  that  four  of  these 
stressors,  historical  overharvest,  current 
harvest,  discard  mortality,  and 
poaching,  may  be  occurring  because  of 
inadequate  past  and  present  regulations 
and  lack  of  enforcement  of  those 
regulations  by  state.  Federal,  and 
international  governing  bodies. 

The  states  invoked  increasingly 
•protective  measures  during  their 
commercial  fisheries  (e.g,  bag  limits, 
si^e  limits,  quotas,  limited  entry)  to 
safeguard  pinto  abalone  populations, 
but  according  to  the  petitioners  these 
measures  were  either  not  restrictive 
enough,  were  not  followed  or  enforced, 
and/or  came  too  late  to  prevent  the 
species’  continued  decline  even  after 
the  fisheries  were  closed.  In  early  2012, 
Alaska  closed  its  sport  fishery  and 
limited  the  subsistence  emd  personal  use 
fisheries  to  five  abalone  per  day  with  a 
minimum  shell  length  of  3.5  inches. 
Pinto  abalone  may  only  be  collected  by 
hand,  usiqg  snorkel  gear,  and  using 
abalone  irons;. the  use  of  compressed  air 
has  been  prohibited  since  1997  (Herbert, 
pers.  comm.).  The  3.5-inch  size  limit 
failed  to  prevent  stock  collapse  in  the 


Alaska  commercial  fishery  before  its 
closure  (Woodby  et  ah,  2000).  The 
NRDC  petition  sugges.ts  that  this  size 
limit  may  be  too  low  to  sustain  current- 
day  subsistence  and  personal  use 
fishing  pressure  in  addition  to  other 
stressors  such  as  predation  by  sea  otters 
cmd  discard  mortality.  The  NRDC 
believes  that  discard  mortality  of 
smaller  pinto  abalone  (many  abalone  are 
damaged  during  harvesting)  by  abalone 
fishers  is  a  problem  in  areas  where 
abalone  haivest  is  legal. 

Both  petitions  state  that  poaching  has' 
threatened  and  continues  to  plague 
pinto  abalone  populations  throughout 
their  range.  In  the  Pacific  Northwest, 
pinto  abalone  are  particularly 
susceptible  to  poaching  because  they 
aggregate  in  relatively  shallow  waters, 
they  occur  in  remote  and  largely 
unpatrolled  coastlines  and  their  market 
value  remains  high.  Authorities  in 
British  Columbia  have  reported  30 
abalone  poaching  convictions  between 
1997  and  2006,  and  they  estimate  that 
this  only  reflects  a  small  percentage 
(10-20  percent)  of  the  actual  poaching 
activity  (COSEWIC,  2009).  The 
Organisation  for  Economic  Co- 
Operation  and  Development  (OECD, 
2012)  reports  that  even  though  the 
abalone  rebuilding  plan  in  Mexico  is 
entirely  focused  on  controlling  fishing 
effort  to  address  fishery  decline,  disease, 
climate  change,  predation,  poaching, 
and  a  lack  of  fishery  surveillance  by  the 
Mexican  government  also  threaten  the 
recovery  of  the  fishery.  A  number  of 
cases  involving  the  illegal  trade  of 
federally  protected  abalone  from  Mexico 
into  the  United  States  and  Canada 
(white  and  black  in  the  United  States 
and  pinto  abalone  in  Canada)  have 
occurred  over  the  last  decade  (Zetwo, 
pers.  communication),  indicating  that 
existing  regulatory  mechanisms  in 
Mexico  have  not  eliminated  risks  to 
pinto  abalone  posed  by  poaching. 

The  CBD  petition  asserts  that  existing 
regulatory  mechanisms  are  inadequate 
to  address  the  threats  to  pinto  abalone 
posed  by  greenhouse  gas  emissions. 

CBD  argues  that  in  the  United  States, 
domestic  laws  that  protect  the 
environment  are  only  partially  being 
implemented  and  therefore  are  not 
sufficient  to  reverse  predicted  increases 
in  greenhouse  gases  in  our  atmosphere, 
and  will  merely  slow  the  rate  at  which 
predicted  increases  will  occur.  On  the 
international  stage,  emission  reduction 
targets  have  been  set  and  pledges  have 
been  made  at  a  number  of  world 
conferences,  but  many  countries, 
including  the  United  States,  have  not 
met  their  reduction  goals.  The  petition 
does  not  discuss  any  specifics  regarding 
what  levels  of  greenhouse  gas  emissions 
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would  adequately  protect  pinto  abalone 
populations  from  the  impacts  of  climate 
change,  or  the  timeframe  over  which 
reductions  would  need  to  occur  in  order 
to  safeguard  pinto  abalone  populations. 
Thus,  it  is  unclear  the  level  and  extent 
to  which  existing  regulatory 
mechanisms  are  inadequate  to  protect 
pinto  abalone  hum  this  specific  threat. 

The  CBD  petition  contends  that 
inadequate  regulation  of  commercial 
abalone  farms  and  captive  propagation 
and  enhancement  programs  for  restoring 
pinto  abalone  populations  pose  risks  to 
wild  pinto  abalone  populations 
including:  disease-spread,  loss  of 
genetic  diversity,  and  reduced  fitness. 
However  the  petition  does  not  provide 
any  specific  information  that  validates 
their  concerns,  such  as  examples  of  how 
diseases  spread  by  land-based  facilities, 
or  that  the  outplanting  of  captive-raised 
animals  that  may  be  genetically  or 
behaviorally  unfit  has  led  to  the  decline 
of  pinto  abalone  populations.  The 
petition  also  does  not  explain  how 
inadequate  Federal  and  state  regulation 
of  these  programs  has  led  to  the  species’ 
decline. 

Based  on  the  information  in  the 
petitions  and  in  our  files  as  discussed 
above,  we  conclude  that  existing 
regulatory  mechanisms  may  be 
inadequate  to  ensure  sustainable 
fishing,  minimize  incidental  collection, 
and  sufficiently  reduce  or  eliminate 
poaching  of  pinto  abalone  populations. 
To  further  evaluate  the  adequacy  of 
existing  regulatory  mechanisms,  more 
information  is  needed  regarding  the 
effectiveness  of  recent  fishing 
restrictions  and  the  level  of  poaching 
occurring  in  the  United  States,  Canada, 
and  Mexico.  We  conclude  that  while  the 
information  presented  in  the  CBD 
petition  suggests  that  regulations 
regarding  greenhouse  gas  emissions  may 
not  be  adequate  to  reverse  the  predicted 
rising  trend  in  greenhouse  gas 
emissions,  there  is  great  uncertainty 
regarding  the  populafion-level  impacts 
of  climate  change  to  pinto  abalone  and 
the  adaptability  of  pinto  abalone  to 
climate  change  eff^ects  occurring  over 
long  time  scales.  Therefore,  the 
available  information  is  not  sufficient  to 
determine  if  inadequate  regulation  of 
greenhouse  gas  emissions  may  be 
threatening  pinto  abalone  populations 
such  that  listing  may  be  warranted.  We 
conclude  that  the  CBD  petition  does  not 
present  sufficient  information  to 
determine  whether  inadequate 
regulation  of  abalone  feums  or  captive 
propagation  and  enhancement  programs 
are  impacting  the  continued  existence  of 
pinto  abalone  populations. 


Other  Natural  or  Manmade  Factors 

The  NRDC  petition  discusses  the 
direct  and  indirect  impacts  of  climate 
change  under  this  listing  factor  in  their 
petition.  We  have  reviewed  the 
information  in  the  petition  and  in  our 
files  under  the  listing  factor  entitled  The 
Present  or  Threatened  Destruction, 
Modification,  or  Curtailment  of  the 
Species’  Habitat  or  Range  (see  above). 

The  CBD  petition  discusses  the  threat 
imposed  by  low  pinto  abalone  densities 
and  resulting  reproductive  failure  on 
pinto  abalone  populations  under  this 
listing  factor.  We  have  reviewed  the 
information  in  the  petition  and  in  our 
files  under  the  listing  factor  entitled 
Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes  (see  above). 

Petition  Finding 

After  reviewing  the  information 
contained  in  both  petitions,  as  well  as 
information  readily  available  in  our 
files,  we  conclude  the  petitions  present 
substantial  scientific  information 
indicating  the  petitioned  action  of 
listing  the  pinto  abalone  as  a  threatened 
or  endangered  may  be  warranted. 
Therefore,  in  accordance  with  section 
4(b)(3)(A)  of  the  ESA  and  NMFS’ 
implementing  regulations  (50  CFR 
424.14(b)(3)),  we  will  commence  a 
status  review  of  the  species.  Following 
completion  of  the  status  review,  we  will 
determine  whether  the  species  is  in 
danger  of  extinction  (endangered)  or 
likely  to  become  so  within  the 
foreseeable  future  (threatened) 
throughout  all  or  a  significant  portion  of 
its  range.  We  now  initiate  this  review, 
and  thus,  the  pinto  abalone  is 
considered  to  be  a  candidate  species  (50 
CFR  424.15(bi).  Within  12  months  of  the 
receipt  of  the  NRDC  petition  (July  1, 
2013),  we  will  make  a  finding  as  to 
whether  listing  the  species  as 
endangered  or  threatened  is  warranted 
as  required  by  section  4(b)(3)(B)  of  the 
ESA.  If  listing  the  species  is  warranted, 
we  will  publish  a  proposed  rule  and 
solicit  public  comments  before 
developing  and  publishing  a  final  rule. 

Information  Solicited 

To  ensure  that  the  status  review  is 
based  on  the  best  available  scientific 
and  commercial  data,  we  are  soliciting 
information  relevant  to  whether  pinto 
abalone  is  threatened  or  endangered. 
Specifically,  we  are  soliciting  published 
and  unpublished  information  in  the 
following  eireas:  (1)  Long-term  trends  in 
abundance,  distribution,  size  ranges, 
and  nearest  neighbor  distances, 
especially  in  areas  where  fishing 
pressure,  sea  otter  predation,  and 


poaching  occurs;  (2)  potential  factors  for 
decline  now  and  in  the  future, 
especially  overharvesting,  poaching, 
natural  predation  (especially  by 
southern  sea  otters),  disease,  climate 
change,  and  pcean  acidification;  (3) 
southern  sea  otter  population  status, 
predation  rates,  and  prey  composition 
in  Alaska  and  Washington  from  coastal 
intertidal  areas  to  25  meters  depth;  (4) 
population  status  in  Mexico;  (5)  factors 
important  for  management  of  ongoing 
subsistence,  personal  use,  and 
recreational  fisheries;  (6)  current 
estimates  of  population  size  and 
available  habitat;  (7)  data  on  various  life 
history  parameters  including,  but  not 
limited:  to  size/age  at  maturity, 
fecundfty,  length  oflarval  stage,  and 
larval  dispersal  dynamics;  (8) 
enforcement  information  from  Alaska, 
Washington,  Oregon,  California,  and 
Mexico  regarding  the  frequency, 
severity,  and  location  of  poaching 
incidents;  (9)  projections  on  population 
growth  or  decline  and  risk  of  extinction 
considering  the  impacts  of  stressors;  and 
(10)  ongoing  or  planned  efforts  to 
protect  and  restore  the  species  and  its 
habitat. 

We  also  request  information  on 
critical  habitat  for  pinto  abalone. 
Specifically,  we  request  information  on 
the  physical  and  biological  habitat 
features  that  are  essential  to  the 
conservation  of  the  species  and 
identification  of  habitat  areas  that 
include  these  essential  physical  and 
biological  features.  Essential  features 
include,  but  are  not  limited  to:  (1)  Space 
for  individual  and  population  growth 
and  for  normal  behavior;  (2)  food,  water, 
air,  light,  minerals,  or  other  nutritional 
or  physiological  requirements;  (3)  cover 
or  shelter;  (4)  sites  for  reproduction  and- 
development  of  offspring;  and  (5) 
habitats  that  are  protected  from 
disturbance  or  are  representative  of  the 
historical,  geographical,  and  ecological 
distributions  of  the  species  (50  CFR 
424.12).  For  habitat  areas  potentially 
qualifying  as  critical  habitat,  we  request 
information  describing:  (1)  The  • 
activities  that  affect  the  habitat  areas  or 
could  be  affected  by  the  designation; 
and  (2)  the  economic  impacts,  impacts 
to  national  security,  or  other  relevant 
impacts  of  additional  requirements  of 
management  measures  likely  to  result 
from  the  designation. 

We  request  that  all  information  be 
accompanied  by:  (1)  Supporting 
documentation  such  as  maps,  raw  data 
with  associated  documentation, 
bibliographic  references,  or  reprints  of 
pertinent  publications;  and  (2)  the 
submitter’s  name,  mailing  address, 
email  address,  and  any  association. 
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institution,  or  business  that  the  person 
represents. 

References  Cited 

A  complete  list  of  references  is 
available  upon  request  from  the  NMFS 


West  Coast  Regional  Office  (see 

ADDRESSES). 

Authority:  The  authority  for  this  action  is 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.). 


Dated:  November  12,  2013. 

Samuel  D.  Rauch,  ID., 

Deputy  Assistant  Administrator  for 
Regulatory  Programs,  performing  the 
functions  and  duties  of  the  Assistant 
Administrator  for  Fisheries,  National  Marine 
Fisheries  Service. 
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DEPARTMENT  OF  AGRICULTURE 

Submission  for  OMB  Review; 

Comment  Request 

November  12,  2013. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requirement(s]  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 

Public  Law  104-13.  Comments 
regarding  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency’s  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  should  be  addressed  to:  Desk 
Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  OIRA  Submission® 
OMB.EOP.GOV  or  fax  (202)  395-5806 
and  to  Depiartmental  Clearance  Office, 
USDA,  OaO,  Mail  Stop  7602, 
Washington,  DC  20250-7602. 

Comments  regarding  these  information 
collections  are  best  assured  of  having 
their  full  effect  if  received  within  30 
days  of  this  notification.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  (202)  720-8958. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 


the  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Agricultural  Research  Service 

Title:  Food  Safety  Education  and 
Training  Materials  Sharing  Form. 

OMB  Control  Number:  0518-0046. 

Summary  of  Collection:  The  USDA 
National  Agricultural  Library  (NAL)  has 
a  Food  Safety  Education  and  Training 
Materials  Database.  The  Database  is  a 
centralized  gateway  to  access  consumer¬ 
centric  materials  for  educators  and 
others  interested  in  food  safety 
education.  The  collection  of  information 
is  necessary  to  (1)  Ensure  resources  are 
not  duplicated  (i.e.,  extension  agents 
creating  previously  available  education 
materials),  (2)  provide  a  central  gateway 
to  access  the  education  materials,  (3) 
create  a  systematic  and  efficient  method 
of  collecting  data  from  USDA  grantees, 
and  (4)  promote  awareness  of  food 
safety  education  materials  available  for 
a  variety  of  audiences.  Materials  that 
will  be  collected  using  the  “Food  Safety 
Education  and  Training  Materials 
Sharing  Form”  will  help  the  Food 
Safety  Information  Center  (FSIC)  staff 
identify  food  safety  education  and 
training  resources  for  review  and 
inclusion  into  the  Education  and 
Training  Materials  Database  much  faster- 
and  more  efficiently.  The  authority  for 
NAL  to  collect  this  information  is 
contained  in  CFR,  Title  7,  Volume  1, 

Part  2,  Subpart  K,  Sec.  2.65(92). 

Need  ana  Use  of  the  Information: 

FSIS  staff  members  will  use  information 
collected  by  the  Sharing  Form  to  build 
and  constantly  enhance  the  Food  Safety 
Education  and  Training  Materials 
Database.  Food  safety  educators  access 
and  use  this  database  to  identify  and 
obtain  curricula,  lesson  plans,  training 
tools  and  participant  materials.  Vital 
information  about  these  resources,  such 
as  a  description  of  the  resources,  its 
creator,  publishing  and  ordering 
information  can  be  collected  in  a  more 
standardized  and  efficient  manner  using 
the  Sharing  Form.  Failure  to  collect  this 
information  would  significantly  inhibit 
the  ability  to  provide  up-to-date 
information  on  existing  food  safety 
education  and  training  materials  that  are 
appropriate  for  food  safety  educators, 
consumers  and  other  interested  in  food 
safety  education. 

Description  of  Respondents: 
Individuals  or  households;  Business  or 
other  for-profit. 


Number  of  Respondents:  35. 
Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  11. 

Ruth  Brown, 

Departmental  Information  Coilection 
Clearance  Officer. 

[FR  Doc.  2013-27523  Filed  11-15-13;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Business-Cooperative  Service 

Notice  of  Request  for  Extension  of  a 
Currently  Approved  Information 
Collection 

AGENCY:  Rural  Business-Cooperative 
Service,  USDA. 

ACTION:  Proposed  collection;  Comments 
requested. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Rural  Business- 
Cooperative  Service’s  intention  to 
request  an  extension  for  a  currently 
approved  information  collection  in 
support  of  the  program  for  7  CFR  Part 
4284,  subpart  J,  Value-Added  Producer 
Grant  Program. 

DATES:  Comments  on  this  notice  must  be 
received  by  January  17,  2014  to  be 
assured  of  consideration. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Chad  Parker,  Deputy  Administrator, 
Rural  Business-Cooperative  Service, 
USDA,  Room  4016-South,  MS  3252, 

1400  Independence  Ave.  SW., 
Washington,  DC  20250.  Telephone: 

(202)  720-7558,  Email  chad.parker® 
wdc.usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Value-Added  Producer  Grants. 
OMB  Number:  0570-0064. 

Expiration  Date  of  Approval:  March 
31,  2014. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Abstract:  The  purpose  of  this 
information  collection  is  to  obtain 
information  necessary  to  evaluate  grant 
applications  to  determine  the  eligibility 
of  the  applicant  and  the  project  for  the 
program  and  to  qualitatively  assess  the 
project  to  determine  which  projects 
should  be  funded. 

Estimate  of  Burden:  Publii  reporting 
burden  for  this  collection  of  information 


Federal  Register /Vol.  78,  No.  222 /Monday,  November  18,  2013 /Notices. 


69041 


is  estimated  to  average  79  hours  per 
grant  application. 

Respondents:  Independent  producers, 
agriculture  producer  groups,  farmer-  or 
rancher-cooperatives,  and  majority- 
controlled  producer-based  business 
ventures. 

Estimated  Number  of  Respondents: 
468. 

Estimated  Number  of  Responses  per 
Respondent:  3. 

Estimated  Number  of  Responses:  ■ 

1294. 

Estimated  Total  Annual  Burden  on 
Respondents:  37,065  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  Jeanne  Jacobs, 
Regulations  and  Paperwork 
Management  Branch,  Support  Services 
Division  at  (202J  692-0040. 

Comments:  Comments  are  invited  on: 
(aj  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Rural  Business-Cooperative  Service, 
including  whether  the  information  will 
have  practical  utility;  (b)  the  accuracy  of 
the  Rural  Business-Cooperative 
Service’s  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  validity  of  the  methodology 
and  assumptions  used;  (c)  ways  to 
enhance  the  quality,  utility  and  clarity 
of  the  information  to  be  collected;  and 
(dj  ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Comments  may  be  sent  to  Jeanne 
Jacobs,  Regulations  and  Paperwork 
Management  Branch,  Support  Services 
Division,  U.S.  Department  of 
Agriculture,  Rural  Development,  STOP 
0742,  1400  Independence  Avenue  SW., 
Washington,  DC  20250-0742. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Dated:  September  26,  2013. 

Lillian  Salerno,  ^ 

Administrator,  Rural  Business-Cooperative 
Service. 

[FR  Doc.  2013-27530  Filed  11-15-13;  8:45  am] 

BILUNG  CODE  3410-XY-P 


DEPARTMENT  OF  COMMERCE  ' 

International  Trade  Administration 

[A-57b-996,  A^28-843,  A-588-872,  A-580- 
872,  A-40r-809,  A-583-8511 

Non-Oriented  Electrical  Steel  From  the 
People’s  Republic  of  China,  Germany, 
Japan,  the  Republic  of  Korea,  Sweden, 
and  Taiwan:  Initiation  of  Antidumping 
Duty  Investigations 

AGENCY:  Enforcement  and  Compliance, 
formerly  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

DATES:  Effective  Date:  November  18, 
2013. 

FOR  FURTHER  INFORMATION  CONTACT: 

Yang  Jin  Chun  at  (202J  482-5760  (the 
People’s  Republic  of  China  (PRCJ); 
Patrick  O’Connor  at  (202)  482-0989 
(Germany);  Thomas  Martin  at  (202)  482- 
3936  (Japan);  Dmitry  Vladimirov  at 
(202)  482-0665  (the  Republic  of  Korea 
(Korea));  Drew  Jackson  at  (202)  482- 
4406  (Sweden);  or  Krisha  Hill  at  (202) 
482-4037  (Taiwan),  AD/CVD 
Operations,  Enforcement  and 
Compliance,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

The  Petitions 

On  September  30,  2013,  the 
Department  of  Commerce  (the 
Department)  received  antidumping  duty 
(AD)  petitions  concerning  imports  of 
non-oriented  electrical  steel  (NOES) 
from  the  PRC,  Germany,  Japan,  Korea, 
Sweden,  and  Taiwan  filed  in  proper 
form  on  behalf  of  AK  Steel  Corporation 
(Petitioner).  The  AD  petitions  were 
accompanied  by  three  countervailing 
duty  (CVD)  petitions.^  Petitioner  is  the 
sole  domestic  producer  of  NOES. 

On  October  22,  2013,  and  October  29, 
2013,  the  Department  requested 
additional  information  and  clarification 
of  certain  areas  of  the  Petitions.^ 


*  See  Petitions  for  the  Imposition  of  Antidumping 
and  Countervailing  Duties  on  Imports  of  Non- 
Oriented  Electrical  Steel  From  the  People’s 
Republic  of  China,  Germany,  Japan,  the  Republic  of 
Korea,  Sweden,  and  Taiwan,  dated  September  30, 
2013  (Petitions). 

2  See  letter  from  the  Department  to  Petitioner 
entitled  “Re:  Petitions  for  the  Imposition  of 
Antidumping  Duties  on  Imports  of  Non-Oriented 
Electrical  Steel  from  the  People’s  Republic  of  China, 
the  Federal  Republic  of  Germany,  Japan,  the 
Republic  of  Korea,  Sweden,  and  Taiwan  and 
Countervailing  Duties  on. Imports  of  Non-Oriented 
Electrical  Steel  from  the  People’s  Republic  of  China, 
the  Republic  of  Korea,  and  Taiwan;  Supplemental 
Questions”  dated  October  22,  2013,  and  letters  from 
the  Departmeiit  to  Petitioner  entitled  “Petition  for 
the  Imposition  of  Antidumping  Duties  on  Imports 
of  Non-Oriented  Electrical  Steel  from  {country}: 
Supplemental  Questions”  on  each  of  the  country- 


Petitioner  filed  responses  to  these 
requests  on  October  25,  2013,  October 
28,  2013  and  October  30,  2013. 

In  accordance  with  section  732(b)  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act),  Petitioner  alleges  that  imports  of 
NOES  from  the  PRC,  Germany,  Japan, 
Korea,  Sweden,  and  Taiwan  are  being, 
or  are  likely  to  be,  sold  in  the  United 
States  at  less  than  fair  value  within  the 
meaning  of  section  731  of  the  Act  and 
that  such  imports  are  materially 
injuring,  or  threatening  material  injury 
to,  an  industry  in  the  United  States. 

Also,  consistent  with  section  732(b)(1) 
of  the  Act,  the  Petitions  are 
accompanied  by  information  reasonably 
available  to  Petitioner  supporting  its 
allegations. 

The  Department  finds  that  Petitioner 
filed  these  Petitions  on  behalf  of  the 
domestic  industry  because  Petitioner  is 
an  interested  party  as  defined  in  section 
771(9)(C)  of  the  Act.  The  Department 
also  finds  that  Petitioner  has 
demonstrated  sufficient  industry 
support  with  respect  to  the  initiation  of 
the  AD  investigations  that  Petitioner  is 
requesting.  See  the  “Determination  of 
Industry  Support  for  the  Petitions” 
section  below. 

Periods  of  Investigations 

Pursuant  to  19  CFR  351.204(b)(1), 
because  the  Petitions  were  filed  on 
September  30,  2013,  the  period  of 
investigation  (POI)  for  the  PRC 
investigation  is  January  1,  2013,  through 
June  30,  2013.  The  POI  for  the  Germany, 
Japan,  Korea,  Sweden,  and  Taiwan 
investigations  is  July  1,  2012,  through 
June  30,  2013. 

Scope  of  the  Investigations 

The  product  covered  by  these 
investigations  is  NOES  from  the  PRC, 
Germany,  Japan,  Korea,  Sweden,  and 
Taiwan.  For  a  full  description  of  the 
scope  of  the  investigations,  see  the 
“Scope  of  the  Investigations,”  in 
Appendix  I  of  this  notice. 

Comments  on  Scope  of  Investigations 

During  our  review  of  the  Petitions,  the 
Department  issued  questions  to,  and 
received  responses  from.  Petitioner 
pertaining  to  the  proposed  scope  to 
ensure  that  the  scope  language  in  the 
Petitions  would  be  an  accurate 
reflection  of  the  products  for  which  the 
domestic  industry  is  seeking  relief.  As 
discussed  in  the  preamble  to  the 


specific  records  dated  October  22,  2013;  see  also 
Memorandum  to  the  File  entitled.  Antidumping  » 
Duty  Investigations  of  Non-Oriented  Electrical  Steel 
from  the  Federal  Republic  of  Germany  and  from  the 
State  of  Japan,”  dated  October  29,  2013. 
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regulations,^  we  are  setting  aside  a 
period  for  interested  parties  to  raise 
issues  regarding  product  coverage.  The 
Department  encourages  all  Interested 
parties  to  submit  such  comments  by 
5:00  p.m.  Eastern  Time  on  November 
26,  2013.  All  comments  must  be  filed  on 
the  records  of  the  PRC,  Germany,  Japan, 
Korea,  Sweden,  and  Taiwan  AD 
investigations  as  well  as  the  concurrent 
PRC,  Korea,  and  Taiwan  CVD 
investigations. 

Filing  Requirements 

All  submissions  to  the  Department 
must  be  filed  electronically  using  LA 
ACCESS.^  An  electronically  filed 
document  must  be  received  successfully 
in  its  entirety  by  the  time  and  date 
noted  above.  Documents  excepted  from 
the  electronic  submission  requirements 
must  be  filed  manually  (i.e.,  in  paper 
form)  with  Enforcement  and 
Compliance’s  APO/Dockets  Unit,  Room 
1870,  U.S.  Department  of  Commerce, 
14th  Street  and  Constitution  Avenue 
NW.,  Washington,  DC  20230,  and 
stamped  with  the  date  and  time  of 
receipt  by  the  deadline  noted  above. 

Conunents  on  Product  Characteristics 
for  Antidumping  Duty  Questionnaires 

The  Department  requests  comments 
finm  interested  parties  regarding  the 
appropriate  physical  characteristics  of 
NOES  to  be  reported  in  response  to  the 
Department’s  antidumping  duty 
questionnaires.  This  information  will  be 
used  to  identify  the  key  physical 
characteristics  of  the  subject 
merchandise  in  order  to  report  the 
relevant  factors  and  costs  of  production 
accurately  as  well  as  to  develop 
appropriate  product-comparison 
criteria. 

Interested  parties  may  provide  any 
information  or  comments  that  they  feel 
are  relevant  to  the  development  of  an 
accurate  list  of  physical  characteristics. 
Specifically,  they  may  provide 
comments  as  to  which  characteristics 
are  appropriate  to  use  as:  (1)  General 
product  characteristics  and  (2)  product- 
comparison  criteria.  We  note  that  it  is 
not  always  appropriate  to  use  all 
product  characteristics  as  product- 
comparison  criteria.  We  base  product- 


’  See  Antidumping  Duties;  Countervailing  Duties; 
Final  Rule,  62  FR  27296,  27323  (May  19, 1997). 

*  See  Antidumping  and  Countervailing  Duty 
Proceedings;  Electronic  Filing  Procedures; 
Administrative  Protective  Order  Procedures,  76  FR 
39263  (July  6,  2011)  for  details  of  the  Department’s 
electronic  filing  requirements,  which  went  into 
effect  on  August  5,  2011.  Information  on  help  using 
lA  ACCESS  can  be  found  at  https:// 
iaQCcess.trade.gov/help.aspx  and  a  handbook  can 
be  found  at  https://iaaccess.trade.gov/help/ 
Handbook%20on%20Electronic%20Filling 
%20ProceduTes.pdf. 


comparison  cyiteria  on  meaningful 
commercial  differences  among  products. 
In  other  words,  while  there  may  be 
some  physical  product  characteristics 
utilized  by  manufacturers  to  describe 
NOES,  it  may  be  that  only  a  select  few 
product  characteristics  t^e  into  account 
commercially  meaningful  physical 
characteristics.  In  addition,  interested 
parties  may  comment  on  the  order  in 
which  the  physical  characteristics 
should  be  used  in  matching  products. 
Generally,  the  Department  attempts  to 
list  the  most  important  physical 
characteristics  first  and  the  least 
important  characteristics  last. 

In  order  to  consider  the  suggestions  of 
interested  parties  in  developing  emd 
issuing  the  AD  questionnaires,  we  must 
receive  comments  on  product 
characteristics  by  November  20,  2013. 
Rebuttal  comments  must  be  received  by 
November  27,  2013.  All  comments  and 
submissions  to  the  Department  must  be 
filed  electronically  using  lA  ACCESS,  as 
referenced  above. 

Tolling  of  Deadlines 

As  explained  in  the  memorandum 
from  the  Assistant  Secretary  for 
Enforcement  and  Compliance,  the 
Department  has  exercised  its  discretion 
to  toll  deadlines  for  the  duration  of  the 
closure  of  the  Federal  Government  from 
October  1,  through  October  16,  2013.^ 
Therefore,  all  deadlines  in  these 
investigations  have  been  tolled  by  16 
days.  The  revised  deadline  for  the 
initiation  of  these  investigations  is 
November  6,  2013. 

Determination  of  Industry  Support  for 
the  Petitions 

Section  732(b)(1)  of  the  Act  requires 
that  a  petition  be  filed  on  behalf  of  the 
domestic  industry.  Section  732(c)(4)(A) 
of  the  Act  provides  that  a  petition  meets 
this  requirement  if  the  domestic 
producers  or  workers  who  support  the 
petition  account  for:  (i)  At  least  25 
percent  of  the  total  production  of  the 
domestic  like  product;  and  (ii)  more 
than  50  percent  of  the  production  of  the 
domestic  like  product  produced  by  that 
portion  of  the  industry  expressing 
support  for,  or  opposition  to,  the 
petition.  Moreover,  section  732(c)(4)(D) 
of  the  Act  provides  that,  if  the  petition 
does  not  establish  support  of  domestic 
producers  or  workers  accounting  for 
more  than  50  percent  of  the  total 
production  of  the  domestic  like  product, 
the  Department  shall:  (i)  Poll  the 
industry  or  rely  on  other  information  in 
order  to  determine  if  there  is  support  for 


*  See  Memorandum  for  tUh  Record  fit>m  Paul  ' 
Piquado,  Assistant  Secretary  for  Enforcement  and 
Compliance,  “Deadlines  Affected  by  the  Shutdown 
of  the  Federal  Government”  dated  October  18,  2613. 


the  petition,  as  required  by 
subparagraph  (A);  or  (ii)  determine 
industry  support  using  a  statistically 
valid  sampling  method  to  poll  the 
industry. 

Section  771(4)(A)  of  the  Act  defines 
the  “industry”  as  the  producers  as  a 
whole  of  a  domestic  like  product.  Thus, 
to  determine  whether  a  petition  has  the 
requisite  industry  support,  the  statute 
directs  the  Department  to  look  to 
producers  and  workers  who  produce  the 
domestic  like  product.  The  International 
Trade  Commission  (ITC),  which  is 
responsible  for  determining  whether 
“the  domestic  industry”  has  been 
injured,  must  also  determine  what 
constitutes  a  domestic  like  product  in 
order  to  define  the  industry.  While  both 
the  Department  and  the  ITC  must  apply 
the  same  statutory  definition  regarding 
the  domestic  like  product,®  they  do  so 
for  different  purposes  and  pursuant  to  a 
separate  and  distinct  authority.  In 
addition,  the  Department’s 
determination  is  subject  to  limitations  of 
time  and  information.  Although  this 
may  result  in  different  definitions  of  the 
like  product,  such  differences  do  not 
render  the  decision  of  either  agency 
contrary  to  law.^ 

Section  771(10)  of  the  Act  defines  the 
domestic  like  product  as  “a  product 
which  is  like,  or  in  the  absence  of  like, 
most  similar  in  characteristics  and  uses 
with,  the  article  subject  to  an 
investigation  under  this  title,”  Thus,  the 
reference  point  from  which  the 
domestic  like  product  analysis  begins  is 
“the  article  subject  to  an  investigation” 
(i.e.,  the  class  or  kind  of  merchandise  to 
be  investigated,  which  normally  will  be 
the  scope  as  defined  m  the  Petitions). 

With  regard  to  the  domestic  like 
product.  Petitioner  does  not  offer  a 
definition  of  the  domestic  like  product 
distinct  from  the  scope  of  the 
investigations.  Based  on  our  analysis  of 
the  information  submitted  on  the 
record,  we  have  determined  that  NOES 
constitutes  a  single  domestic  like 
product  and  we  have  analyzed  industry 
support  in  terms  of  that  domestic  like 
product.® 


®  See  section  771(10)  of  the  Act. 

^  See  USEC,  Inc.  v.  United  States,  132  F.  Supp. 

2d  1,  8  (GIT  2001)  (citing  Algoma  Steel  Corp.,  Ltd. 

V.  United  States,  688  F.  Supp.  639,  644  (Cm988), 
affd  865  F.2d  240  (Fed.  Cir.  1989)). 

8  For  a^iscussion  of  the  domestic  like  product 
analysis  in  this  case,  see  Antidumping  Duty 
Investigation  Initiation  Checklist:  Non-Oriented 
Electrical  Steel  from  the  People’s  Republic  of  China 
(the  PRC  AD  Initiation  ChecUist),  at  Attachment  U, 
Analysis  of  Industry  Support  for  the  Petitions 
Covering  Non-Oriented  Electrical  Steel  from  the 
People’s  Republic  of  China,  Germany,  Japan,  the 
Republic  of  Korea,  Sweden,  and  Taiwan 
(Attachment  II);  Antidumping  Duty  Investigation 
Initiation  Checklist:  Non-Oriented  Electrical  Steel 
from  Germemy  (Germany  Initiation  Checklist),  at 
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In  determining  whether  Petitioner  has 
standing  under  section  732(c)(4KA)  of 
the  Act,  we  considered  the  industry 
support  data  contained  in  the  Petitions 
with  reference  to  the  domestic  like 
product  as  defined  in  the  “Scope  of  the 
Investigations,”  in  Appendix  I  of  this 
notice.  To  establish  industry  support. 
Petitioner  provided  its  Own  production 
of  the  domestic  like  product  in  2012.® 
Petitioner  states  that  it  is  the  only 
producer  of  NOES  in  the  United  States; 
therefore,  the  Petitions  are  supported  by 
100  percent  of  the  U.S.  industry.^® 

On  October  28,  2013,  we  received  a 
submission  on  behalf  of  IFE  Steel 
Corporation  and  Nippon  Steel  & 
Sumitomo  Metal  Corporation,  Japanese 
producers  of  NOES,  questioning 
Petitioner’s  industry  support 
calculation.  On  October  30,  2013, 
Petitioner  responded  to  the  Japanese 
producers’  challenge. 

Our  review  of  the  data  provided  in  the 
Petitions,  supplemental  submissions, 
and  other  information  readily  available 
to  the  Department  indicates  that 
Petitioner  has  established  industry 
support.^2  First,  the  Petitions 
established  support  from  domestic 
producers  (or  workers)  accounting  for 
more  than  50  percent  of  the  total 
production  of  the  domestic  like  product 
and,  as  such,  the  Department  is  not 
required  to  take  further  action  in  Order 
to  evaluate  industry  support  (e.g., 
polling).!®,  Second,  the  domestic 
producers  (or  workers)  have  met  the 
statutory  criteria  for  industry  support 
under  section  732(c)(4)(A)(i)  of  the  Act 
because  the  domestic  producers  (or 
workers)  who  support  the  Petitions 
account  for  at  least  25  percent  of  the 
total  production  of  the  domestic  like 


Attachment  11;  Antidumping  Duty  Investigation 
Initiation  Checklist;  Non-Oriented  Electrical  Steel 
from  Japan  (Japan  Initiation  Checklist),  at 
Attachment  11;  Antidumping  Duty  Investigation 
Initiation  Checklist:  Non-Oriented  Electrical  Steel 
from  the  Republic  of  Korea  (Korea  AD  Initiation 
Checklist),  at  Attachment  II:  Antidumping  Duty 
Investigation  Initiation  Checklist:  Non-Oriented 
Electrical  Steel  from  Sweden  (Sweden  Initiation 
Checklist),  at  Attachment  11;  and  Antidumping  Duty 
Investigation  Initiation  Checklist;  Non-Oriented 
Electrical  Steel  from  Taiwan  (Taiwan  AD  Initiation 
Checklist),  at  Attachment  n.  These  checklists  are 
dated  concurrently  with  this  notice  and  On  file 
electronically  via  LA  ACCESS.  Access  to  documents 
fried  via  LA  ACCESS  is  also  available  in  the  Central 
Records  Unit,  Room  7046  of  the  main  Department 
of  Commerce  building. 

®  See  Volume  I  of  the  Petitions,  at  2. 

’‘’id.,  at  2  and  Exhibit  I-l. 

t'  For  further  discussion  of  these  submissions,  see 
the  PRC  AD  Initiation  Checklist,  Germany  Initiation 
Checklist,  Japan  Initiation 'Checklist,  Korea  AD 
Initiation  Checklist,  Sweden  Initiation  Checklist, 
and  Taiwan  AD  Initiation  Checklist,  at  Attachment 

n. 

/d. 

Id.;  see  also  section  732(c)(4)(D)  of  the  Act. 


product.!'!  Finally,  the  domestic 
producers  (or  workers)  have  met  tl\e 
statutory  criteria  for  industry  support 
under  section  732(c)(4)(A)(ii)  of  the  Act 
because  the  domestic  producers  (or 
workers)  who  support  the  Petitions 
account  for  more  than  50  percent  of  the 
production  of  the  domestic  like  product 
produced  by  that  portion  of  the  industry 
expressing  support  for,  or  opposition  to, 
the  Petitions.!®  Accordingly,  the 
Department  determines  that  the 
Petitions  were  filed  on  behalf  of  the 
domestic  industry  within  the  meeming 
of  section  732(b)(1)  of  the  Act. 

The  Department  finds  that  Petitioner 
filed  the  Petitions  on  behalf  of  the 
domestic  industry  because  it  is  an 
interested  party  as  defined  in  section 
771(9)(C)  of  the  Act  and  it  has 
demonstrated  sufficient  industry 
support  with  respect  to  the  AD 
investigations  that  it  is  requesting  the 
Department  initiate.!® 

Allegations  and  Evidence  of  Material 
Injury  and  Causation 

Petitioner  alleges  that  the  U.S. 
industry  producing  the  domestic  like 
product  is  being  materially  injured,  or  is 
threatened  with  material  injury,  by 
reason  of  the  imports  of  the.subject 
merchandise  sold  at  less  than  normal  ; 
value  (NV).  In  addition.  Petitioner 
alleges  that  subject  imports  exceed  the 
negligibility  threshold  provided  for 
under  section  771(24)(A)  of  the  Act.!^ 

Petitioner  contends  that  the  industry’s 
injured  condition  is  illustrated  by 
reduced  market  share;  underselling  and 
price  depression  or  suppression;  lost 
sales  and  revenues;  and  adversely 
impacted  production,  capacity 
utilization,  and  financial  performance.!® 
We  have  assessed  the  allegations  and 
supporting  evidence  regarding  material 
injury,  threat  of  material  Injury,  and 
causation,  and  we  have  determined  that 
these  allegations  are  properly  supported 
by  adequate  evidence  and  meet  the 
statutory  requirements  for  initiation.!® 


See  the  PRC  AD  Initiation  Checklist,  Germany 
Initiation  Checklist,  Japan  Initiation  Checklist, 
Korea  AD  Initiation  Checklist,  Sweden  Initiation 
Checklist,  and  Taiwan  AD  Initiation  Checklist,  at 
Attachment  II. 

«/d. 

«/d. 

See  Volume  I  of  the  Petitions,  at  11  and  Exhibit 

1—8. 

’*/d.,  at  9-28  and  Exhibits  1-6  through  1-25. 

See  the  PRC  AD  Initiation  Checklist,  Germany 
Initiation  Checklist,  Japan  Initiation  Checklist, 
Korea  AD  Initiation  Checklist,  Sweden  Initiation 
Checklist,  and  Taiwan  AD  Initiation  Checklist,  at 
Attachment  HI,  Analysis  of  Allegations  and 
Evidence  of  Material  Injury  and  Causation  for  the 
Petitions  Covering  Non-Oriented  Electrical  Steel 
from  the  People's  Republic  of  China,  Germany, 
Japan,  the  Republic  of  Korea,  Sweden,  {uid  Taiwan. 


Allegations  of  Sales  at  Less  Than  Fair 
Value 

The  following  is  a  description  of  the 
allegations  of  sales  at  less  than  fair  value 
upon  which  the  Department  based  its 
decision  to  initiate  AD  investigations  of 
imports  of  NOES  from  the  PRC, 

Germany,  Japan,  Korea,  Sweden,  and 
Taiwan.  The  sources  of  data  for  the 
deductions  and  adjustments  relating  to 
U.S.  price  and  NV  are  discussed  in 
greater  detail  in  the  country-specific 
initiation  checklists. 

Export  Price 

For  the  PRC,  Japan  and  Korea, 
Petitioner  based  U.S.  price  on  price 
quotes  obtained  by  an  independent 
researcher  for  subject  merchandise 
produced  in  the  subject  country  by 
producer(s)  of  NOES  in  that  country  and 
sold  or  offered  for  export  sale  to  the 
United  States  by  producer(s)  and/or 
tradefs  of  NOES.®® 

For  Germany,  Taiwan,  and  Sweden, 
and  as  additional  indicators  of  export 
prices  for  Japan,  Petitioner  based  U.S. 
prices  on  the  free-on-board  (FOB) 
foreign  port  prices  of  entries  of 
merchandise  under  consideration 
obtained  from  U.S.  Customs  and  Border 
Protection’s  (GBP)  Automated  Manifest 
System,  which  Petitioner  then  linked  to 
publicly  available  data  maintained  by 
the  U.S.  Census  Bureau  via  the  ITC’s 
Dataweb.®! 

In  addition,  for  Japan,  Korea, 

Germany,  Taiwan,  and  Sweden, 
Petitioner  also  based  U.S.  prices  on  FOB 
foreign  port  average  unit  value  data  for 
products  classified  under  the 
appropriate  Harmonized  Tariff  Schedule 
of  the  United  States  (HTSUS)  numbers 
for  the  merchandise  under 
consideration  imported  from  these 
respective  countries  into  the  United 
States  during  the  POI,  derived  from 
official  U.S.  import  statistics,  also 
obtained  via  Dataweb.®® 

For  the  PRC,  Germany,  Japan,  Korea, 
Sweden,  and  Taiwan,  Petitioner  made 
deductions  for  movement  and  other 
expenses  consistent  with  the  sales  and 
delivery  terms.®®  For  the  PRC,  Petitioner 
additionally  adjusted  the  quoted  U.S. 
prices  for  a  portion  of  value-added  tax 

2®  See  the  PRC  AD  Initiation  Checklist,  Japan 
Initiation  Checklist,  and  Korea  AD  Initiation 
Checklist. 

See  Germany  Initiation  Checklist,  Japan 
Initiation  Checklist,  Sweden  Initiation  Checklist, 
and  Taiwan  AD  Initiation  Checklist. 

22  See  Germany  Initiation  Checklist,  Japan 
Initiation  Checklist,  Korea  AD  Initiation  Checklist, 
Sweden  Initiation  Checklist,  and  Taiwan  AD 
Initiation  Checklist. 

See  the  PRC  AD  Initiation  Checklist,  Germany 
Initiation  Checklist,  Japan  Initiation  Checklist, 
Korea  AD  Initiation  Checklist,  Sweden  Initiation 
Checklist,  and  Taiwan  AD  Initiation  Checklist. 
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that  was  not  refunded/rebated.^^  For 
Japan,  Petitioner  additionally  adjusted 
the  quoted  U.S.  prices  for  mark-ups 
from  trading  companies.^s  Petitioner 
made  no  other  adjustments  to  U.S. 
price. 

Normal  Value 

For  Japan,  Korea,  Taiwan,  and 
Sweden,  Petitioner  based  NV  on  price 
quotes  provided  by  an  independent 
researcher  for  the  foreign  like  product 
produced  in  the  subject  country  by 
producer(s)  of  NOES  in  that  country  and 
sold  or  offered  for  sale  in  the  subject 
country  by  producerfs)  and/or  traders  of 
NOES.26 

For  Germany,  Petitioner  was  unable  to 
obtain  home-market  or  third-country 
prices;  accordingly.  Petitioner  based  NV 
on  constructed  value  (CV).27 

For  Sweden,  Petitioner  made 
deductions  for  movement  expenses 
consistent  with  the  terms  of  deliveiy.^s 
For  Japan,  Petitioner  adjusted  the 
quoted  prices  for  taxes  and  mark-ups 
^m  trading  companies.^^  For  Korea 
and  Taiwan,  Petitioner  treated  quoted 
prices  as  the  ex-factory  prices.^o 

With  respect  to  the  PRC,  Petitioner 
states  that  the  Department  has  long 
treated  the  PRC  as  a  non-market 
economy  (NME)  country.^^  In 
accordance  with  section  771(18)(C){i)  of 
the  Act,  the  presumption  of  NME  status 
remains  in  effect  until  revoked  by  the 
Department.  The  presumption  of  NME 
status  for  the  PRC  has  not  been  revoked 
by  the  Department  and,  therefore, 
remains  in  effect  for  purposes  of  the 
initiation  of  this  investigation: 
Accordingly,  the  NV  of  the  product  is 
appropriately  based  on  factors  of 
production  (FOPs)  valued  in  a  surrogate 
market  economy  country  in  accordance 
with  section  773(c)  of  the  Act.  In  the 
course  of  this  investigation,  all  parties, 
including  the  public,  will  have  the 
opportunity  to  provide  relevant 
information  related  to  the  issues  of  the 
PRC’s  NME  status  and  the  granting  of 
separate  rates  to  individual  exporters. 

Petitioner  claims  that  Thailand  is  an 
appropriate  surrogate  country  because  it 
is  a  market  economy  country  that  is  at 
a  level  of  economic  development 
comparable  to  that  of  the  PRC,  it  is  a 


“  See  the  PRC  AD  Initiation  Checklist. 

See  Japan  Initiation  Checklist. 

^  See  Japan  Initiation  Checklist.  Korea  AD 
Initiation  Checklist,  Sweden  Initiation  Checklist, 
and  Taiwan  AD  Initiation  Checklist. 

27  See  Germany  Initiation  Checklist. 

2<  See  Japan  Initiation  Checklist  and  Sweden 
Initiation  Qiecklist. 

^  See  Japan  Initiation  Checklist. 

^  See  Korea  AD  Initiation  Checklist  and  Taiwan 
AD  Initiation  Checjdist. 

21  See  Volume  II  of  the  Petition  at  1. 


significant  producer  of  the  merchandise 
under  consideration,  and  the  data  for 
valuing  FOPs  are  both  available  and 
reliable.22  Petitioner  used  the  2012- 
2013  financial  statements  of  an  Indian 
vertically  integrated  steel  producer  Tata 
Steel  Limited  (Tata)  to  calculate 
surrogate  financial  ratios.  Petitioner 
justified  its  selection  of  the  Tata 
financial  statements  as  follows:  ^3  (i) 
Petitioner  has  been  unable  to  locate  any 
publicly  available  financial  statements 
for  a  vertically  integrated  steel  producer 
in  Thailand  with  operations  comparable 
to  the  PRC  producer.  Like  the  PRC 
producer,  Tata  is  a  vertically  integrated 
steel  producer  and,  thus,  its  ojierations 
and  experiences  are  an  appropriate 
surrogate;  (2)  Tata’s  operations  earned  a 
profit  in  2012-2013.  The  Thai  steel 
companies  that  Petitioner  identified 
were  not  profitable;  (3)  Petitioner  has 
been  unable  to  locate  publicly  available, 
contemporaneous  financial  statements 
for  any  company  in  other  potential 
siuTogate  countries  that  is  a  vertically- 
integrated  producer  of  comparable 
merchandise  and  that  shows  a  profit; 

(4)  Tata  has  issued  unconsolidated 
financial  statements  that  reflect  almost 
exclusively  its  returns  on  steel 
manufacturing  operations;  and  (5)  Tata’s 
unconsolidated  financial  statements  are 
prepared  at  a  level  of  detail  that  permit 
recognition  of  energy  costs  to  prevent 
double  counting  with  other  factors. 

Petitioner  also  explained  that,  in 
Grain-Oriented  Electrical  Steel  from  the 
People’s  Republic  of  China,  the  Czech 
Republic.  Germany,  fapan,  the  Republic 
of  Korea.  Poland,  and  the  Russian 
Federation:  Initiation  of  Antidumping 
Duty  Investigations  78  FR  65283 
(October  31,  2013),  the  Department 
initiated  a  less-than-fair-value 
investigation  of  grain-oriented  electrical 
steel  from  the  PRC  based  on  the  use  of 
Indian  financial  statements.  Based  on 
information  provided  by  Petitioner,  we 
believe  it  is  appropriate  to  use  Thailand 
as  a  surrogate  country  for  initiation 
purposes.  We  also  believe  that,  for 
initiation  purposes,  it  is  appropriate  to 
use  the  Indian  financial  statements  as 
the  surrogate  source  for  financial  ratios. 
Interested  parties  will  have  the 
opportunity  to  submit  comments 
regarding  surrogate  country  selection 
and  will  be  provided  an  opportunity  to 
submit  publicly  available  information  to 
value  FOPs  within  40  days  before  the 
scheduled  date  of  the  preliminary 
determination.25 


22/d.,at2. 

22 /d.,  ate. 

2*  See  Supplement  to  the  China  Petition,  dated 
October  28,  2013  (China  Supplement),  at  3. 

22  See  19  CFR  351.301(c)(3)(i)  (2013). 


Factors  of  Production 

Petitioner  based  the  FOPs  usage  for 
materials,  labor  and  energy  on  the 
consumption  rates  of  its  own 
production  of  NOES  in  the  United 
States. 

Valuation  of  Rav^aterials 

Petitioner  valued  the  FOPs  for  various 
raw  material  inputs  used  to  produce 
subject  merchandise  based  on  Thai  data 
from  the  Global  Trade  Atlas  (GTA) 
statistics  for  the  POI  for  the  PRC  under 
applicable  HTSUS  codes.^e  Petitioner 
added  to  this  value  the  average  Thai 
brokerage  and  inland  freight  charges 
reported  for  importing  goods  into 
Thailand,  as  published  by  the  World 
Bank  in  Doing  Business  2013: 
Thailand?'^ 

Petitioner  made  a  deduction  for  the 
value  of  scrap  recovered  during  the 
production  process  based  on  the  average 
import  value  of  other  ferrous  waste  and 
scrap  using  HTSUS  subheading  7204.49 
as  published  by  GTA  for  the  period  from 
January  2013  tturough  June  2013.3® 

Petitioner  excluded  all  import  values 
from  countries  previously  determined 
by  the  Department  to  maintain  broadly 
available,  non-industry-specific  export 
subsidies  and  from  countries  previously 
determined  by  the  Department  to  be 
NME  countries.  In  addition,  in 
accordance  with  thp  Department’s 
practice,  the  average  import  value 
excludes  imports  that  were  labeled  as 
originating  from  an  unidentified 
country. 

Valuation  of  Labor 

Petitioner  calculated  labor  using  a 
2006  industry-specific  wage  rate  for 
Thailand,  which  was  published  in  2007 
by  the  Thailand  National  Statistics  . 
Office.  Petitioner  adjusted  this  wage  rate 
for  inflation  using  the  Thai  Consumer 
Price  Index  as  published  by  the 
International  Monetary  Fund.®.** 

Valuation  of  Energy 

Petitioner  valued  electricity  based  on 
the  data  from  the  Metropolitan 
Electricity  Authority.'*®  Petitioner  used 
the  GTA  statistics  for  Thai  imports  of 
natural  gas  emd  universal  conversion 
factors  to  calculate  the  volume-based 
surrogate  value  for  natural  gas.'** 


26  See  Volume  II  of  the  Petition,  at  4  and  Exhibits 
n-8,  n-9,  and  11-13. 

27 /d.,  at  5  and  Exhibits  II-7  and  II-9. 

26  Id.,  at  4-5  and  Exhibit  11-9. 

26 /d.  at  5  and  Exhibit  II-IO. 

*0  See  “Non-Oriented  Electrical  Steel  From  The 
People’s  Republic  of  China:  Petitioner’s  Response 
To  'The  Department’s  Questions  Regarding  The 
Petition,”  dated  October  28,  2013,  at  4  and  Exhibits 
S-2  and  S-5. 

«/d. 
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Valuation  of  Factory  Overhead,  Selling, 
General  and  Administrative  Expenses, 
and  Profit 

Petitioner  calculated  surrogate 
financial  ratios  (i.e.,  factory  overhead, 
selling,  general  and  administrative 
(SG&A)  expenses,  and  profit)  using  the 
audited  financial  statements  of  Tata 
Steel  Limited,  an  Indian  producer  of 
comparable  merchandise,  for  the  fiscal 
year  ending  March  31,  2013.'*2 
According  to  Petitioner,  Tata  Steel 
Limited  is  a  vertically-integrated  Indian 
producer  of  a  wide  variety  of  steel 
products.  Petitioner  asserts  that  the  use 
of  these  financial  statements  is 
appropriate  because  there  was  limited 
access  to  other  publicly-available 
financial  statements  of  a  vertically- 
integrated  steel  company  which 
manufactured  comparable  merchandise 
and  which  was  also  profitable.'*^ 

Sales  Below  Cost  Allegations 

For  Japan,  Korea,  Sweden,  and 
Taiwan,  Petitioner  provided  information 
^  demonstrating  reasonable  grounds  to 
believe  or  suspect  that  sales  of  NOES  in 
the  respective  home  markets  were  made 
at  prices  below  the  fully-absorbed  COP, 
within  the  meaning  of  section  773(b)  of 
the  Act,  and  requested  that  the 
Department  conduct  country-wide  sales- 
below-cost  investigations.  The 
Statement  of  Administrative  Action 
(SAA),. submitted  to  the  Congress  in 
connection  with  the  interpretation  and 
application  of  the  Uruguay  Round 
Agreements  Act,  states  that  an  aUegation 
of  sales  below  COP  need  not  be  specific 
to  individual  exporters  or  producers.'*'* 
The  SAA  states  that  “Commerce  will 
consider  allegations  of  below-cost  sales 
in  the  aggregate  for  a  foreign  country, 
just  as  Commerce  currently  considers 
allegations  of  sales  at  less  than  fair  value 
on  a  country-wide  basis  for  purposes  of 
initiating  an  antidumping 
investigation.” 

Further,  the  SAA  provides  that 
section  773(b)(2)(A)  of  the  Act  retains 
the  requirement  that  the  Department 
have  “reasonable  grounds  to  believe  or 
suspect”  that  below-cost  sales  have 
occurred  before  initiating  such  an 
investigation.  Reasonable  grounds  exist 
when  an  interested  party  provides 
specific  factual  information  on  costs  and 
prices,  observed  or  constructed, 
indicating  that  sales  in  the  foreign 


See  Volume  n  of  the  Petition,  at  6  and  Exhibit 
11-12. 

Id. 

**  See  SAA,  H.R.  Doc.  No.  103-316,  Vol.  1  (1994), 
at  833,  reprinted  in  1994  U.S.C.C.A.N.  3773. 


market  in  question  are  at  below-cost 
prices.^® 

Cost  of  Production 

Pursuant  to  section  773(b)(3)  of  the 
Act,  COP  consists  of  the  cost  of 
manufacturing  (COM);  SG&A  expenses; 
financial  expenses;  and  packing 
expenses.  Petitioner  calculated  COM 
(except  for  depreciation)  based  on 
Petitioner’s  experience  adjusted  for 
known  differences  between  the  industry 
in  the  United  States  and  the  industries 
of  the  respective  country  (i.e.,  Japan, 
Korea,  Sweden,  and’Taiwan),  during  the 
proposed  POI.'*^  Using  publicly- 
available  data  to  account  for  price 
differences.  Petitioner  multiplied  their 
usage  quantities  by  the  submitted  value 
of  the  inputs  used  to  manufacture  NOES 
in  each  country. 

To  determine  depreciation,  SG&A, 
and  financial  expense  rates.  Petitioner 
relied  on  financial  statements  of 
producers  of  comparable  merchandise 
operating  in  the  respective  foreign 
country.'*® 

Based  upon  a  comparison  of  the 
prices  of  the  foreign  like  product  in  the 
home  market  to  the  calculated  COP  of 
the  most  comparable  product,  we  find 
reasonable  grounds  to  believe  or  suspect 
that  sales  of  the  foreign  like  products 
were  made  at  prices  that  are  below  the 
COP,  within  the  meaning  of  section 
773(b)(2)(A)(i)  of  the  Act.  Accordingly, 
the  Department  is  initiating  country¬ 
wide  cost  investigations  on  sales  of 
NOES  from  Japan,  Korea,  Sweden,  and 
Taiwan. 

Normal  Value  Based  on  Constructed 
Value 

For  Japan,  Korea,  Sweden,  and 
Taiwan,  because  they  alleged  sales 
below  cost,  pursuant  to  sections 
773(a)(4),  773(b),  and  773(e)  of  the  Act, 
Petitioner  additionally  calculated  NV 
based  on  constructed  value  (CV). 
Petitioner  calculated  CV  using  the  same 
average  COM,  SG&A,  financial  expense, 
and  packing  figures  used  to  compute  the 
COPs.  Petitioner  relied  on  the  same 
financial  statements  used  as  the  basis 
for  the  depreciation  and  SG&A  expense 
rates  to  calculate  the  profit  rates.'*® 

For  Germany,  Petitioner  based  NV  on 
CV,  as  neither  a  home  market  nor  a  third 
country  price  was  reasonably  available. 
Pursuant  to  section  773(e)  of  the  Act,  CV 
consists  of  the  COM;  SG&A  expenses; 
financial  expenses;  packing  expenses; 
and  profit.  Petitioner  calculated  COM 


*^ld. 

See  Japan  Initiation  Checklist;  Korea  AD 
Initiation  Checklist:  Sweden  Initiation  Checklist; 
and  Taiwan  AD  Initiation  Checklist. 

«/d. 

'‘9/d. 


(except  for  depreciation)  based  on 
Petitioner’s  experience  adjusted  for 
known  differences  between  the  German 
and  U.S.  industries  during  the  proposed 
POI,  multiplied  by  the  value  of  the 
inputs  used  to  manufacture  NOES  in 
([Germany  using  publicly  available 
data.®® 

To  determine  depreciation,  SG&A, 
and  financial  expense  rates.  Petitioner 
relied  on  the  financial  statements  of  a 
German  producer  of  comparable 
merchandise.®*  Petitioner  relied  on  the 
same  financial  statements  used  as  the 
basis  for  the  depreciation  and  SG&A 
expense  rates  to  calculate  the  profit 
rate.®2 

Fair  Value  Comparisons 

Based  on  the  data  provided  by 
Petitioner,  there  is  reason  to  believe  that 
imports  of  NOES  from  the  PRC, 

Germany;  Japan,  Korea,  Sweden,  and 
Taiwan  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value.  Based  on  comparisons  of  export 
price  (EP)  to  NV  in  accordance  with 
section  773(a)  of  the  Act,  the  estimated 
dumping  margins  for  NOES  ft-om:  (1) 
(Germany  ralige  from  73.74  percent  to 
98.84  percent;  ®®  (2)  Japan  range  from 
88.63  percent  to  204.79  percent;®'*  (3) 
Korea  range  from  16.00  percent  to  68.82 
percent;®®  (4)  Sweden  range  from  62.17 
percent  to  126.72  percent;®®  and  (5) 
Taiwan  range  from  52.23  percent  to 

101.51  percent.®^  Based  on  comparisons 
of  EP  to  NV  in  accordance  with  section 
773(c)  of  the  Act,  the  estimated 
dumping  margins  for  NOES  from  the 
PRC  range  from  244.54  percent  to 

407.52  percent.®® 

Initiation  of  Antidumping  Duty 
Investigations 

Based  upon  the  examination  of  the 
AD  Petitions  on  NOES  from  the  PRC, 
Germany,  Japan,  Korea,  Sweden,  and 
Taiwan,  we  find  that  the  Petitions  meet 
the  requirements  of  section  732  of  the 
Act.  Therefore,  we  are  initiating  AD 
investigations  to  determine  whether 
imports  of  NOES  from  the  PRC, 
Germany,  Japan,  Korea,  Sweden,  and 
Taiwan  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value.  In  accordance  with  section 
733(b)(1)(A)  of  the  Act.and  19  CFR 
351.205(b)(1),  unless  postponed,  we  will 
make  our  preliminary  determinations  no 


See  Germany  Initiation  Checklist. 

s’/d. 

“/d. 

S3/d. 

See  Japan  Initiation  Checklist, 
s®  See  Korea  AD  Initiation  Checklist. 

56  See  Sweden  Initiation  Checklist. 

5^  See  Taiwan  AD  Initiation  Checklist. 
58  See  the  PRC  AD  Initiation  Checklist. 
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later  than  140  days  after  the  date  of  this 
initiation. 

Respondent  Selection 

Petitioner  named  three  companies  as 
producers/exporters  of  NOES  finm 
Germany,  five  from  Japan,  three  frxjm 
Korea,  one  from  Sweden,  and  two  frrom 
Taiwan.®®  Following  standard  practice 
in  AD  investigations  involving  market- 
economy  countries,  the  E)epartment 
will,  where  appropriate,  select 
respondents  based  on  CPP  data  for  U.S. 
imports  of  NOES.  For  Germany,  Korea 
and  Japan,  we  intend  to  release  CBP 
data  under  Administrative  Protective 
Order  (APO)  to  all  parties  with  access  to 
information  protected  by  APO  within 
five-business  days  of  publication  of  this 
Federal  Register.  For  Sweden  and 
Taiwan,  the  Department  intends  to 
examine  all  known  producers/exporters 
identified  in  the  Petitions  in  these 
investigations.®®  The  Department  invites 
comments  regarding  respondent 
selection  within  seven  days  of 
publication  of  this  Federal  Register 
notice. 

With  respect  to  the  PRC,  Petitioner 
has  identified  25  potential  respondents. 
In  accordance  with  our  standard 
practice  for  respondent  selection  in 
cases  involving  NME  countries,  we 
intend  to  issue  quantity  and  value 
questiormaires  to  each  potential 
respondent  and  base  respondent 
selection  on  the  responses  received.  In 
addition,  the  Department  will  post  the 
quantity  and  value  questionnaire  along 
with  the  filing  instructions  on  the 
Enforcement  and  Compliance  Web  site 
at  http://www.trade.gov/enforcement/ 
news.asp.  Exporters  and  producers  of 
NOES  from  the  PRC  that  do  not  receive 
quantity  and  value  questionnaires  via 
mail  may  still  submit  a  quantity  and 
value  response  and  can  obtain  a  copy 
frnm  the  Enforcement  and  Compliance 
Web  site.  The  quantity  and  value 
questionnaire  must  be  submitted  by  all 
PRC  exporters/producers  no  later  than 
November  26,  2013.  All  quantity  and 
value  questionnaires  must  be  filed 
electronically  using  lA  ACCESS. 

Separate  Rates 

In  order  to  obtain  separate  rate  status 
in  an  NME  investigation,  exporters  and 
producers  must  submit  a  separate  rate 
application.®*  The  specific  requirements 


**  See  the  Petitions  at  Volume  1,  Exhibit  1-4. 

^The  Petitions  name  Surahammars  Bruks  AB  as 
a  producer/exporter  of  NOES  in  Sweden,  and  China 
Steel  Corporation  and  Leicong  Industrial  Company, 
Ltd.,  as  producers/exporters  of  NOES  in  Taiwan. 
See  id. 

See  Policy  Bulletin  05.1:  Separate-Rates 
Practice  and  Application  of  Combination  Rates  in 
Antidumping  Investigation  involving  Non-Market 


for  submitting  the  separate  rate 
application  in  the  PRC  investigation  are 
outlined  in  detail  in  the  application 
itself,  which  will  be  available  on  the 
Department’s  Web  site  at  http:// 
www.trade.gov/enforcement/news.asp 
on  the  date  of  publication  of  this 
initiation  notice  in  the  Federal  Register. 
The  separate  rate  application  will  be 
due  60  days  after  publication  of  this 
initiation  notice.  For  exporters  and 
producers  who  submit  a  separate  rate 
application  and  have  been  selected  as 
mandatory  respondents,  these  exporters 
and  producers  will  no  longer  be  eligible 
for  consideration  for  separate  rate  status 
unless  they  respond  to  all  parts  of  the 
questionnaire  as  mandatory 
respondents.  The  Department  requires 
that  the  PRC  respondents  submit  a 
response  to  both  the  quantity  and  value 
questionnaire  and  the  separate  rate 
application  by  their  respective 
deadlines  in  order  to  receive 
consideration  for  separate  rate  status. 

Use  of  Combination  Rates  • 

The  Department  will  calculate 
combination  rates  for  certain 
respondents  that  are  eligible  for  a 
separate  rate  in  an  NME  investigation. 
The  Separate  Rates  and  Combination 
Rates  Bulletin  states:  . 

{wjhile  continuing  the  practice  of 
assigning  separate  rates  only  to  exporters,  all 
separate  rates  that  the  Depailment  will  now 
assign  in  its  NME  Investigation  will  be 
specific  to  those  producers  that  supplied  the 
exporter  during  the  period  of  investigation. 
Note,  however,  that  one  rate  is  calculated  for 
the  exporter  and  all  of  the  producers  which 
supplied  subject  merchandise  to  it  during  the 
period  of  investigation.  This  practice  applies 
both  to  mandatory  respondents  receiving  em 
individually  calculated  separate  rate  as  well 
as  the  pool  of  non-investigated  firms 
receiving  the  weighted-average  of  the 
individually  calculated  rates.  This  practice  is 
referred  to  as  the  application  of ‘Icombination 
rates”  because  such  rates  apply  to  specific 
combinations  of  exporters  and  one  or  more 
producers.  The  cash-deposit  rate  assigned  to 
an  exporter  will  apply  only  to  merchandise 
both  exported  by  the  firm  in  question  and 
produced  by  a  firm  that  supplied  the  exporter 
during  the  period  of  investigation. 

Distribution  of  Copies  of  the  Petitions 

In  accordance  with  section 
732(bJ(3)(A)  of  the  Act  and  19  CFR 
351.202(f),  copies  of  the  public  version 
of  the  Petitions  have  been  provided  to 
the  governments  of  the  PRC,  Germany, 
Japan,  Korea,  Sweden,  and  Taiwan  via 
lA  ACCESS.  To  the  extent  practicable, 
we  will  attempt  to  provide  a  copy  of  the 


Economy  Countries  (April  5,  2005),  available  at 
http://enforceinent.tnide.gov/policy/bull05-l.pdf 
(Policy  Bulletin  05.1). 

See  Pdlicy  Bulletin  05.1  at  6  (emphasis  added). 


18,  2013 /Notices 


public  version  of  the  Petitions  to  each 
exporter  named  in  the.Petitions,  as 
provided  under  19  CFR  351.203(c)(2). 

Meeting  With  the  Government  of  Korea 

Pursuant  to  a  request  by  the 
Government  of  Korea,  on  November  5, 
2013,  Department  officials  met  with 
Korean  Government  officials  to  discuss 
that  government’s  inquiry  regarding  the 
status  of  the  Department’s  consideration 
of  the  Petition  and  industry  support,  as 
provided  under  section  732(b)(3)(B)  of 
the  Act. 

rrC  Notification 

We  have  notified  the  FTC  of  our 
initiation,  as  required  by  section  732(d) 
of  the  Act.  .  « 

Preliminary  Determinations  by  the  ITC 

The  ITC  will  preliminarily  determine 
no  later  than  December  2,  2013,  whether 
there  is  a  reasonable  indication  that 
imports  of  NOES  from  the  PRC, 
Germany,  Japan,  Korea,  Sweden,  and 
Taiwan  are  materially  injuring  or 
threatening  material  injury  to  a  U.S. 
industry.  A  negative  ITC  determination 
for  any  country  will  result  in  the 
investigation  being  terminated  with 
respect  to  that  country;  otherwise,  these 
investigations  will  proceed  according  to 
statutory  and  regulatory  time  limits. 

Submission  of  Factual  Information 

On  April  10,  2013,  the  Department 
published  Definition  of  Factual  • 
Information  and  Time  Limits  for 
Submission  of  Factual  Information: 
Final  Rule,  78  FR  21246  (April  10, 

2013),  which  modified  two  regulations 
related  to  AD  and  CVD  proceedings:  The 
definition  of  factual  information 
(19  CFR  351.102(b)(21)),  and  the  time 
limits  for  the  submission  of  factual 
information  (19  CFR  351.301).  The  final 
rule  identifies  five  categories  of  factual 
information  in  19  CFR  351.102(b)(21), 
which  are  summarized  as  follows: 

(i)  Evidence  submitted  in  response  to 
questionnaires;  (ii)  evidence  submitted 
in  support  of  allegations;  (iii)  publicly 
available  information  to  value  factors 
under  19  CFR  351.408(c)  or  to  measure 
the  adequacy  of  remuneration  under  19 
CFR  351.511(a)(2);  (iv)  evidence  placed 
on  the  record  by  the  Department;  and  (v) 
evidence  other  than  factual  information 
described  in  (i)-(iv).  The  final  rule 
requires  any  party,  when  submittiiig 
factual  information,  to  specify  under 
which  subsection  of  19  CFR 
351.102(b)(21)  the  information  is  being 
submitted  and,  if  the  information  is 
submitted  to  rebut,  clarify,  or  correct 
factual  information  already  on  the 
record,  to  provide  an  explanation 
identifying  the  information  already  on 
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the  record  that  the  factual  information 
seeks  to  rebiit,  clarify,  or  correct.  The 
final  rule  also  modified  19  CFR  351.301 
so  that,  rather  than  providing  general 
time  limits,  there  cire  specific  time  limits 
based  on  the  type  of  factual  information 
being  submitted.  These  modifications 
are  effective  for  all  proceeding  segments 
initiated  on  or  after  May  10,  2013,  and 
thus  are  applicable  to  these 
investigations.  Review  the  final  rule, 
available  at  http:// 
enforcement. trade.gov/frn/ 201 3/ 
1304frn/201 3-08227.txt  prior  to 
submitting  factual  information  in  these 
investigations. 

Revi^d  Extension  of  Time  Limits 
Regulation 

On  September  20,  2013,  the 
Department  modified  its  regulation 
concerning  the  extension  of  time  limits 
for  submissions  in  AD  and  CVD 
proceedings.®^  The  modification 
clarifies  that  parties  may  request  an 
extension  of  time  limits  before  a  time 
limit  established  under  Part  351  expires, 
or  as  otherwise  specified  by  the 
Secretary.  In  general,  an  extension 
request  will  be  considered  untimely  if  it 
is  filed  after  the  time  limit  established 
under  Part  351  expires.  For  submissions 
which  are  due  from  multiple  parties 
simultaneously,  an  extension  request 
will  be  considered  untimely  if  it  is  filed 
after  10:00  a.m.  on  the  due  date. 
Examples  include,  but  are  not  limited 
to:  (llCase  emd  rebuttal  briefs,  filed 
pursuant  to  19  CFR  351.309;  (2)  factual 
information  to  value  factors  under 
section  19  CFR  351.408(c),  or  to 
measure  the  adequacy  of  remuneration 
under  section  19  CFR  351.511(a)(2), 
filed  pursuant  to  19  CFR  351.301(c)(3) 
and  rebuttal,  clarification  and  correction 
filed  pursuant  to  19  CFR 
351.301(c)(3)(iv):  (3)  comments 
concerning  the  selection  of  a  surrogate 
country  and  surrogate  values  and 
rebuttal;  (4)  comments  concerning  CBP 
data;  and  (5)  quantity  and  value 
questionnaires.  Under  certain 
circumstances,  the  Department  may 
elect  to  specify  a  different  time  limit  by 
which  extension  requests  will  be 
considered  untimely  for  submissions' 
which  are  due  from  multiple  parties 
simultaneously.  In  such  a  case,  the 
Department  will  inform  parties  in  the 
letter  or  memorandum  setting  forth  the 
deadline  (including  a  specified  time)  by 
which  extension  requests  must  be  filed 
to  be  cqpsidered  timely.  This 
modification  also  requires  that  an 
extension  request  must  be  made  in  a 
separate,  stand-alone  submission,  and 


See  Extension  of  Time  Limits:  Final  Rule,  7&  FR 
57790  (September  20,  2013). 


clarifies  the  circumstances  under  which 
the  Department  will  grant  untimely- 
filed  requests  for  the  extension  of  time 
limits.  These  modifications  are  effective 
for  all  segments  initiated  on  or  after 
October  21,  2013.  Review  Extension  of 
Time  Limits;  Final  Rule,  available  at 
http://www.gpo.gOv/fdsys/pkg/FR-2013- 
09-20/html/201 3-22853. him,  prior  to 
submitting  factual  information  in  this 
segment. 

Certification  Requirements 

Any  party  submitting  factual 
information  in  an  AD  or  CVD 
proceeding  must  certify  to  the  accuracy 
and  completeness  of  that  information.®^ 
Parties  are  hereby  reminded  that  revised 
certification  requirements  are  in  effect 
for  company /government  officials,  as 
well  as  their  representatives. 
Investigations  initiated  bn  the  basis  of 
petitions  filed  on  or  after  August  16, 
2013,  and  other  segments  of  any  ^D  or 
CVD  proceedings  initiated  on  or  after 
August  16,  2013,  should  use  the  formats 
for  the  revised  certifications  provided  at 
the  end  of  the  Final  Rule.^^  The 
Department  intends  to  reject  factual 
submissions  if  the  submitting  party  does 
not  comply  with  applicable  revised 
certification  requirements. 

Notification  to  Interested  Parties 

Interested  parties  must  submit 
applications  for  disclosure  under  APO 
in  accordance  with  19  CFR  351.305.  On 
January  22,  2008,  the  Department 
published  Antidumping  and 
Countervailing  Duty  Proceedings: 
Documents  Submission  Procedures; 
APO  Procedures,  73  FR  3634  (January 
22,  2008).  Parties  wishing  to  participate 
in  these  investigations  should  ensure 
that  they  meet  the  requirements  of  these 
procedures  (e.g.,  the  filing  of  letters  of 
appearance  as  discussed  at  19  CFR 
351.103(d)). 

This  notice  is  issued  and  published 
pursuant  to  section  777(i)  of  the  Act. 

Dated:  November  6,  2013. 

Paul  Piquado, 

Assistant  Secretary  for  Enforcement  and 
Compliance. 

Appendix  I 

Scope  of  the  Investigations 

The  merchandise  subject  to  these 
investigations  consists  of  non-oriented 
electrical  steel  (NOES),  which  includes  cold- 
rolled,  flat-rolled,  alloy  steel  products. 


See  section  782(b)  of  the  Act. 

See  Certification  of  Factual  Information  To 
Import  Administration  During  Antidumping  and 
Countervailing  Duty  Proceedings,  78  FR  42678  (July 
17,  2013)  (Final  Rule]-,  see  also  frequently  asked 
questions  regarding  the  Final  Rule,  available  at 
http://enforcement.trade.gov/tIei/notices/factuaI_ 
infoJinal_rule_FAQ_071 72013.pdf. 


whether  or  not  in  coils,  regardless  of  width, 
having  an  actual  thickness  of  0.20  mm  or 
more,  in  which  the  core  loss  is  substantially 
equal  in  any  direction  of  magnetization  in  the 
plane  of  the  material.  The  term  “substantially 
equal”  in  the  prior  sentence  means  that  the 
cross  grain  direction  of  core  loss  is  no  more 
than  1.5  times  the  straight  grain  direction 
(j.e.,  the  rolling  direction)  of  core  loss.  NOES 
has  a  magnetic  permeability  that  does  not 
exceed  1.65  Tesla  when  tested  at  a  field  of 
800  A/m  (equivalent  to  10  Oesteds)  along 
(jVe.,  parallel  to)  the  rolling  direction  of  the 
sheet  (i.e.,  Bsoo  value).  NOES  contains  by 
weight  at  least  1.25  percent  of  silicon  but  less 
than  3.5  percent  of  silicon,  not  more  than 
0.08  percent  of  carbon,  and  not  more  than  1.5 
percent  of  aluminum. 

NOES  is  subject  to  these  investigations 
whether  it  is  fully  processed  (fully  annealed 
to  develop  final  magnetic  properties)  or  semi- 
processed  (finished  to  final  thickness  and 
physical  form  but  not  fully  annealed  to 
develop  final  magnetic  properties);  whether 
or  not  it  is  coated  (e.g.,  with  enamel,  varnish, 
natural  oxide  surface,  chemically  treated  or 
phosphate  surface,  or  other  non-metallic 
materials).  Fully  processed  NOES  is  typically 
made  to  the  requirements  of  ASTM 
specification  A  677,  Japanese  Industrial 
Standards  (JIS)  specification  C  2552,  and/or 
International  Electrotechnical  Commission 
(lEC)  specification  60404—8—4.  Semi- 
processed  NOES  is  typically  made  to  the 
requirements  of  ASTM  specification  A  683. 
However,  the  scope  of  these  investigations  is 
not  limited  to  merchandise  meeting  the 
specifications  noted  above. 

NOES  is  sometimes  referred  to  as  cold- 
rolled  non-oriented  electrical  steel  (CRNOJ, 
non-grain  oriented  (NCXD),  non-oriented 
(NO),  or  cold-rolled  non-grain  oriented 
(CRNGO).  These  terms  are  interchangeable. 

The  subject  merchandise  is  provided  for  in 
subheadings  7225.19.0000,  7226.19.1000, 
and  7226.19.9000  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Subject  merchandise  may  also  be  entered 
under  subheadings  7225.50.8085, 
7225.99.0090,  7226.92.5000,  7226.92.7050, 
7226.92.8050,  7226.99.0180  of  the  HTSUS. 
Although  HTSUS  subheadings  are  provided 
for  convenience  and  customs  purposes,  the 
written  description  of  the  scope  is 
dispositive. 

[FR  Doc.  2013-27304  Filed  11-15-13:  8:45  am) 

BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Travei  and  Tourism  Trade  Mission  to 
Taiwan,  Japan  and  Korea 

agency:  International  Trade 
Administration,  Department  of 
Commerce. 

ACTION:  Notice. 

SUMMARY:  The  United  States  Department 
of  Commerce,  International  Trade 
Administration,  U.S.  and  Foreign 
Commercial^Service  is  amending  notice 
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for  the  Travel  and  Tourism  Trade 
Mission  to  Taiwan,  Japan  and  Korea 
scheduled  for  March  10-14,  2014, 
published  at  78  FR  34344.  June  7.  2013. 
to  notify  applicants  that  the  fee  for  each 
additional  participant  (SME  or  larger)  is 
$700  per  participant. 

FOR  FURTHER  INFORMATION  contact: 

Frank  Spector,  Office  of  Industry  and 
Analysis,  Trade  Promotion  Programs, 
Phone:  202-482-2054;  Fax:  202-482- 
9000,  Email:' Frank.Spector@trade.gov. 

SUPPLEMENTARY  INFORMATION:  The 
International  Trade  Administration  will 
have  a  senior  executive  lead  the  Travel 
and  Tourism  Trade  Mission  to  Taiwan, 
Japan  and  Korea,  Meu'ch  10-14,  2014, 
published  at  78  FR  34344,  June  7,  2013. 
As  previously  published,  the  notice  did 
not  specify  that  there  would  be  a  fee 
charged  for  each  additional  participant. 

Amendments 

For  these  reasons,  the  Mission 
Description  of  the  Notice  of  the  Travel 
and  Tourism  Trade  Mission  to  Taiwan, 
Japan  and  Korea  is  amended  to  read  as 
follows: 

Fees  and  Expenses 

After  a  company  has  been  selected  to 
participate  in  the  mission,  a  payment  to 
the  Department  of  Commerce  in  the 
form  of  a  participation  fee  is  required. 

This  Trade  Mission  is  organized  as 
three  separate  segments  (Taiwan,  Korea 
and  Japan).  Companies  may  choose  to 
participate  in  one,  two  or  all  three 
segments.  The  fee  for  participating  in 
more  than  one  segment  is  the  sum  of  the 
individual  segments. 

For  business-to-business  meetings  in 
Taiwan  only  (not  traveling  to  an 
additional  trade  mission  country),  the 
participation  fee  will  be  $1 ,400  for  a 
small  or  medium-sized  enterprise  (SME) 
and  $1,625  for  large  firms. 

For  business-to-business  meetings  in 
Japan  only  (not  traveling  to  an  , 
additional  trade  mission  country),  the 
participation  fee  will  be  $1,725  for  a 
small  or  medium-sized  enlerprise  (SME) 
and  $1,925  for  large  firms. 

For  business-to-business  meetings  in 
Korea  only  (not  traveling  to  an 
additional  trade  mission  country),  the 
participation  fee  will  be  $1,275  for  a 
small  or  medium-sized  enterprise  (SME). 
and  $1,475  for  large  firms. 

The  fee  for  each  additional  firm 
representative  (SME  or  large)  is  $700. 
Expenses  for  travel,  lodging,  some 
meals,  and  incidentals  will  he  the 


res|K)nsibility  of  each  mission 
participant. 

Frank  Spector, 

Senior  International  Trade  Specialist. 

[FR  Doc.  2013-27458  Filed  11-15-13;  8:45  am] 
BILLMG  CODE  3S10-DR-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-XC980 

Caribbean  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION: ^Notice  of  public  meetings. 

SUMMARY:  The  Caribbean  Fishery 
Management  Council  (Council)  and  its 
Administrative  Committee  will  hold 
meetings. 

DATES:  The  meetings  will  be  held  on 
December  11-12,  2013.  The  Council 
will  convene  on  Wednesday,  December 

11,  2013,  from  9  a.m.  to  5  p.m.,  and  the 
Administrative  Committee' will  meet 
from  5:15  p.m.  to  6  p.m.  The  Council 
will  reconvene  on  Thursday,  December 

12,  2013,  from  9  a.m.  to  5  p.m. 
ADDRESSES:  Th0>meetings  will  be  held  at 
the  Wyndham  Sugar  Bay  Resort  and 
Spa,  6500  Estate  Smith  Bay,  St.  Thomas, 
USVI  00802. 

FOR  FURTHER  INFORMATION  CONTACT: 

Caribbean  Fishery  Management  Council, 
270  Munoz  Rivera  Avenue,  Suite  401, 
San  Juan,  Puerto  Rico  00918,  telephone: 
(787)  766-5926. 

SUPPLEMENTARY  INFORMATION:  The 

Council  will  hold  its  148th  regular 
Council  Meeting  to  discuss  the  items 
contained  in  the  following  agenda: 

December  11,  2013,  9  a.m.-5  p.m. 

•  Call  to  Order 

•  Adoption  of  Agenda 

•  Consideration  of  147th  Council 

Meeting  Verbatim  Transcriptions 

•  Executive  Director’s  Report 

•  “EFH  of  the  Deep”  Book  Update 

Presentation — ^Dr.  Maximo  Cerame 
Vivas  and  Dr.  Graciela  Garcia- 
Moliner 

•  Scientific  and  Statistic  Committee 

(SSC)  Report 

— Analysis  of  Landings  Relative  to 
Annual  Catch  Limits 
— Identification  of  Species  for  which 
ACL  Overruns  Results  from 
Improved  Data 'Collection 


•  Advisory  Panel/Ad  Hoc  Committee 

Report  on  Timing  Model — Dr.  Kate 
Quigley 

•  Comprehensive  Island  Based  FMP 

Update 

— Discussion  of  Option  Paper 
Comprehensive  Amendment  U.S. 
Caribbean  FMPs:  ACL  Control  Rule 
— List  of  Actions  and  Alternatives  to 
be  considered  by  the  CFMC 
— Preparation:'  SSC/AP/Ad  Hoc 

•  Recreational  Fishing  Regulations 

Review 

•  SEDAR  Update:  Compatible 

Regulations  with  PR  DRNA 
— Bajo  de  Sico,  Abril  La  Sierra, 
Tourmaline  and  Others 
PUBLIC  COMMENT  PEWOD  (5-minutes 
presentations) 

December  11,  2013,  5:15  p.m.-6  p.m. 

•  Council  Administrative  Matters 

— Budget  Update  Fiscal  Year  2013/14 
— Closed  Session  to  Discuss  SSC/AP/ 
OEAP  Memberships 
— Other  Business 

December  12,  2013,  9  a.m.-5  p.m. 

•  Overview  of  the  Caribbean  Large 

Marine  Ecosystem  Program 

•  Fish  Spawning  Aggregations — Dr. 

William  Heyman/Dr.  Michelle 
Sch^er 

•  Trap  Reduction  and  Lobster  Project — 

Mr.  Anthony  larocci 

•  BVI  Fishery  Violation  Incidents — Mr. 

Roy  Pemberton 

•  Outreach  and  Education  Meeting 

Report — Dr.  Alida  Ortiz 

•  Listing  and  Litigation  Updates: 

— Corals 

— Nassau 
— Queen  Conch 

•  Enforcement  Issues: 

— Puerto  Rico — DNER 
—U.S.  Virgin  Islands— DPNR 
— NOAA/NMFS 

— U.S.  Coast  Guard 

•  Meetings  Attended  by  Council 

Members  and  Staff 

PUBLIC  COMMENT  PERIOD  (5-minute 
presentations) 

•  Other  Business 

•  Next  Council  Meeting 

The  established  times  for  addressing 
iteifts  on  the  agenda  may  be  adjusted  as 
necessary  to  accommodate  the  timely 
completion  of  discussion  relevant  to  the 
agenda  items.  To  further  accommodate 
discussion  and  completion  of  all  items 
on  the  agenda,  the  meeting  may  be 
extended  from,  or  completed  prior  to 
the  date  established  in  this  notice. 

The  meetings  are  open  to  the  public, 
and  will  be  conducted  in  English. 
Fishers  and  other  interested  persons  are 
invited  to  attend  and  participate  with 
oral  or  written  statements  regarding 
agenda  issues. 
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Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  subjects  for  formal 
action  during  these  meetings.  Actions 
will  be  restricted  to  those  issues 
specifically  identified  in  this  notice,  and 
any  issues  arising  after  publication  of 
this  notice  that  require  emergency 
action  under  section  305(c)  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
provided  that  the  public  has  been 
notified  of  the  Council’s  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 

For  more  information  or  request  for  sign 
language  interpretation  cmd/other 
auxiliary  aids,  please  contact  Mr. 

Miguel  A.  Rolon,  Executive  Director, 
Caribbean  Fishery  Management  Council, 
270  Munoz  Rivera  Avenue,  Suite  401, 
San  Juan,  Puerto  Rico,  00918,  telephone 
(787)  766-5926,  at  least  5  days  prior  to 
the  meeting  date. 

Dated;  November  13,  2013. 

Tracey  L.  Thompson, 

Acting  Deputy  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
(FR  Doc.  2013-27489  Filed  11-15-13;  8:45  am] 
BILUNG  CODE  3510-22-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-XC862 

Marine  Mammals;  File  No.  18171 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice;  issuance  of  permit. 


1315  East-West  Highway,  Room 
13705,  Silver  Spring,  MD  20910; 
phone  (301)  427-8401;  fax  (301)  713- 
0376;  and 

Southeast  Region,  NMFS,  263  13th 
Avenue  South,  Saint  Petersburg,  FL 
33701;  phone  (727)  824-5312;  fax 
(727)  824-5309. 

FOR  FURTHER  INFORMATION  CONTACT:  Rosa 
L.  Gonzalez  or  Carrie  Hubard,  (301) 
427-8401. 

SUPPLEMENTARY  INFORMATION:  On 

September  12,  2013,  notice  was 
published  in  the  Federal  Register  (78 
FR  56218)  that  a  request  for  a  permit  to 
conduct  commercial  or  educational 
photography  had  been  submitted  by  the 
above-named  applicant.  The  requested 
permit  has  been  issued  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.),  and  the  regulations 
governing  the  taking  and  importing  of 
marine  mammals  (50  CFR  part  216). 

Permit  No.  18171  authorizes 
commercial/educational  underwater 
and  vessel-based  filming  and 
photography  of  marine  mammals  in 
waters  off^  Puerto  Rico.  Footage  will  be 
used  in  two  documentaries,  one  focused 
on  offshore  sport  fishing  in  Puerto  Rico 
and  another  one  focused  on  Puerto 
Rico’s  marine  mammal  and  marine 
mammal  program  (i.e..  Department  of 
Natural  and  Environmental  Resources 
Marine  Mammal  Rescue  Program).  The 
first  documentary  will  be  presented  at  a 
film  festival  in  Puerto  Rico  and 
distributed  to  schools  and  the  public 
throughout  Puerto  Rico.  A  maximum  of 
210  bottlenose,  210  spinner,  and  210 
striped  dolphins,  60  false  killer  and  60 
killer  whales,  could  be  approached  and 
filmed  annually.  Filming  may  occur 
year-round.  The  permit  is  valid  through 
November  7,  2015. 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.),  a  final 
determination  has  been  made  that  the 
activity  proposed  is  categorically 
excluded  from  the  requirement  to 
prepare  an  environmental  assessment  or 
environmental  impact  statement. 

Dated:  November  13,  2013. 

P.  Michael  Payne, 

Chief,  Permits  and  Conservation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 

[FR  Doc.  2013-27516  Filed  11-15-13;  8:45  am] 
BILUNG  CODE  3510-22-P 


SUMMARY:  Notice  is  hereby  given  that  a 
permit  has  been  issued  to  Wessley 
Merten,  Marine  Sciences  Department, 
University  of  Puerto  Rico,  Mayagiiez 
Campus,  PO  Box  9000,  Mayagiiez,  PR 
00682,  to  conduct  commercial  or 
educational  photography  of  bottlenose 
dolphins  [Tursiops  truncafus),  spinner 
dolphins  [Stenella  longirostris),  striped 
dolphins  [Stenella  coeruleoalba),  false 
killer  whales  [Pseudorca  crassidens), 
and  killer  whales  [Orcinus  area)  in 
waters  off  Puerto  Rico. 

ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  offices: 

Permits  and  Conservation  Division, 
Office  of  Protected  Resources,  NMFS, 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-XC228 

Takes  of  Marine  Mammals  Incidental  to 
.Specified  Activities;  Taking  Marine 
Mammals  Incidental  to  Operation, 
Maintenance,  and  Repair  of  the 
Northeast  Gateway  Liquefied  Natural 
Gas  Port  and  the  Algonquin  Pipeline 
Lateral  Facilities  in  Massachusetts  Bay 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice;  proposed  incidental 
harassment  authorization;  request  for 
comments. 

SUMMARY:  NMFS  has  received  an 
application  ft-om  Tetra  Tech  EC,  Inc. 
(Tetra  Tech),  on  behalf  of  the  Northeast 
Gateway®  Energy  Bridge™,  L.P. 
(Northeast  Gateway  or  NEC)  and 
Algonquin  Gas  Transmission,  L.L.C. 
(Algonquin),  for  authorization  to  take 
marine  mammals,  by  harassment, 
incidental  to  operating,  maintaining, 
and  repairing  a  liquefied  natural  gas 
(LNG)  port  and  the  Algonquin  Pipeline 
Lateral  (Pipeline  Lateral)  facilities  by 
NEC  and  Algonquin,  in  Massachusetts 
Bay.  Pursuant  to  the  Marine  Mammal 
Protection  Act  (MMPA),  NMFS  is 
requesting  comments  on  its  proposal  to 
issue  an  authorization  to  Northeast 
Gateway  to  incidentally  take,  by 
harassment,  small  numbers  of  marine 
mammals  for  a  period  of  1  year. 

DATES:  Comments  and  information  must 
be  received  no  later  than  December  18, 
2013. 

ADDRESSES:  Comments  should  be 
addressed  to  P.  Michael  Payne,  Chief, 
Permits  and  Conservation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service,  1315  East- 
West  Highway,  Silver  Spring,  MD 
20910.  The  mailbox  address  for 
providing  email  comments  on  this 
action  is  ITP.Guan@noaa.gov. 
Comments  sent  via  email,  including  all 
attachments,  must  not  exceed  a  10- 
megabyte  file  size.  A  copy  of  the 
application  and  a  list  of  references  used 
in  this  document  may  be  obtained  by 
writing  to  this  address,  and  is  also 
available  at:  http://www.nmfs.noaa.gov/ 
pr/permits/incMental.htmttapplications. 

Instructions:  All  comments  received 
are  a  part  of  the  public  record  and  will 
generally  be  posted  to  http:// 
www.nmfs.noaa.gov/pr/permits/ . 
incidental. htmttapplications  without 
change.  All  Personal  Identifying 
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Information  (for  exeunple,  name, 
address,  etc.)  voluntarily  submitted  by 
the  commenter  may  be  publicly 
accessible.  Do  not  submit  Confidential 
Business  Information  or  otherwise 
sensitive  or  protected  information. 

The  Maritime  Administration 
(MARAD)  and  U.S.  Coast  Guard  (USCG) 
Final  Environmental  Impact  Statement 
(Final  EIS)  on  the  Northeast  Gateway 
Energy  Bridge  LNG  Deepwater  Port 
license  application  is  available  for 
viewing  at  http://www.nmfs.noaa.gov/ 
pr/permits/incidental.htmttapplications. 
FOR  FURTHER  INFORMATION  CONTACT: 

Shane  Guan,  Office  of  Protected 
Resources,  NMFS,  (301)  427-8401. 
SUPPLEMENTARY  INFORMATION: 

Background 

Sections  101(a)(5)(A)(D)  of  the  MMPA 
(16  U.S.C.  1361  et  seq.)  direct  the 
Secretary  of  Conunerce  (Secretary)  to 
allow,  upon  request,  the  incidental,  but 
not  intentional  taking  of  marine 
mammals  by  U.S.  citizens  who  engage 
in  a  specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
are  made  and  regulations  are  issued  or, 
if  the  taking  is  limited  to  harassment,  a 
notice  of  a  proposed  authorization  is 
provided  to  the  public  for  review. 

An  authorization  for  incidental 
takings  shall  be  granted  if  NMFS  finds 
that  the  taking  will  have  a  negligible 
impact  on  the  species  or  stock(s),  will 
not  have  an  unmitigable  adverse  impact 
on  the  availability  of  the  species  or 
stock(s)  for  subsistence  uses  (where 
relevant),  and  if  the  permissible 
methods  of  taking  and  requirements 
pertaining  to  the  mitigation,  monitoring 
and  reporting  of  such  takings  are  set 
forth.  NMFS  has  defined  “negligible 
impact”  in  50  CFR  216.103  as  “.  .  .an 
impact  resulting  ftx)m  the  specified 
activity  that  cannot  be  reasonably  . 
expected  to,  and  is  not  reasonably  likely 
to,  adversely  affect  the  species  or  stock 
through  effects  on  annual  rates  of 
recruitment  or  survival.” 

Section  101(a)(5)(D)  of  the  MMPA 
established  an  expedited  process  by 
which  citi2%ns  of  the  U.S.  can  apply  for 
a  one-year  authorization  to  incidentally 
take  small  numbers  of  marine  mammals 
by  harassment,  provided  that  there  is  no 
potential  for  serious  injury  or  mortality 
to  result  from  the  activity.  Section 
101(a)(5)(D)  establishes  a  45-day  time 
limit  for  NMFS  review  of  an  application 
followed  by  a  30-day  pubKc  notice  and 
comment  period  on  any  proposed 
authorizations  for  the  incidental 
harassment  of  marine  mammals.  Within 
45  days  of  the  close  of  the  comment 
period,  NMFS  must  either  issue  or  deny 
the  authorization. 


Summary  of  Request 

On  January  18,  2013,  NMFS  received 
an  application  from  Excelerate  Energy, 
L.P.  (Excelerate)  and  Tetra  Tech  EC, 

Inc.,  on  behalf  of  Northeast  Gateway  cmd 
Algonquin,  for  an  authorization  to  take 
14  species  of  marine  mammals  by  Level 
B  harassment  incidental  to  operations, 
maintenance,  and  repair  of  an  LNG  port 
and  the  Pipeline  Lateral  facilities  in 
Massachusetts  Bay.  They  are:  North 
Atlantic  right  whale,  humpback  whale, 
fin  whale,  sei  whale,  minke  whale,  long- 
finned  pilot  whale,  Atlantic  white-sided 
dolphin,  bottlenose  dolphin,  short- 
beaked  common  dolphin,  killer  whale, 
Risso’s  dolphin,  harbor  porpoise,  harbor 
seal,  and  gray  seal.  Since  LNG  Port  and 
Pipeline  Lateral  operation,  maintenance, 
and  repair  activities  have  the  potential 
to  take  marine  mammals,  a  marine 
mammal  take  authorization  under  the 
MMPA  is  warranted.  NMFS  previously 
issued  an  IHA  to  Northeast  Gateway  and 
Algonquin  to  allow  for  the  incidental 
harassment  of  small  numbers  of  marine 
mammals  resulting  from  the 
construction  and  operation  of  the  NEG 
Port  and  the  Algonquin  Pipeline  Lateral 
(72  FR  27077;  May  14, 2007). 
Subsequently,  NMFS  issued  four  one- 
year  IHAs  for  the  take  of  marine 
mammals  incidental  to  the  operation  of 
the  NEG  Port  activity  pursuant  to 
section  101(a)(5)(D)  of  the  MMPA  (73 
FR  29485,  May  21,  2008;  74  FR  45613, 
September  3,  2009;  75  FR  53672, 
September  1,  2010;  and  76  FR  62778, 
October  11,  2011).  The  most  recent  IHA 
expired  on  October  6,  2012.  Unlike  tbe 
previous  IHAs,  which  only  covered 
incidental  harassment  during  standard 
operations  of  the  deepwater  port,  the 
new  IHA  application  from  Excelerate 
requests  take  coverage  during  standard 
operations,  as  well  as  during  planned 
and  unplanned  maintenance  and  repair. 
Marine  mammals  could  be  affected  by 
noise  generated  by  operating  the 
dynamic  positioning  system  during  the 
docking  of  LNG  vessels  at  the  NEG  Port, 
and  noises  generated  from  maintenance 
and  repair  of  the  LNG  Port  and  Pipeline 
Lateral  facilities. 

Description  of  the  Activity 

The  Northeast  Gateway  Port  is  located 
in  Massachusetts  Bay  and  consists  of  a 
submerged  buoy  system  to  dock 
specially  designed  LNG  carriers 
approximately  13  mi  (21  km)  offshore  of 
Massachusetts  in  federal  waters 
approximately  270  to  290  ft  (82  to  88  m) 
in  depth.  This  facility  delivers  regasified 
LNG  to  onshore  markets  via  the 
Algonquin  Pipeline  Lateral  (Pipeline 
Lateral).  The  Pipeline  Lateral  consists  of 
a  16.1-mile  (25.8-kilometer)  long,  24- 


inch  (61-centimeter)  outside  diameter 
natural  gas  pipeline  which 
interconnects  the  Port  to  an  offshore 
natural  gas  pipeline  known  as  the 
HubLine. 

The  Northeast  Gateway  Port  consists 
of  two  subsea  Subiiierged  Turret 
Loading™  (STL)  buoys,  each  with  a 
flexible  riser  assembly  and  a  manifold 
connecting  the  riser  assembly,  via  a 
steel  Flowline,  to  the  subsea  Pipeline 
Lateral.  Northeast  Gateway  utilizes 
vessels  from  its  current  fleet  of  specially 
designed  Energy  Bridge™ 

Regasification  Vessels  (EBRVs),  each 
capable  of  transporting  approximately 
2.9  billion  ft^  (82  million  m^)  of  natural 
gas  condensed  to  4.9  million  ft^ 

(138,000  m^)  of  LNG.  Northeast  Gateway 
has  recently  added  two  vessels  to  its 
fleet  that  have  .a  cargo  capacity  of 
approximately  151,000  m^  (5.3  million 
ft^j.  The  mooring  system  installed  at  the 
Northeast  Gateway  Port  is  designed  to 
handle  each  class  of  vessel.  The  EBRVs 
would  dock  to  the  STL  buoys,  which 
would  serve  as  both  the  single-point 
mooring  system  for  the  vessels  and  the 
delivery  conduit  for  natural  gas.  Each  of 
the  STL  buoys  is  secured  to  the  seafloor 
using  a  series  of  suction  anchors  and  a 
combination  of  chain/cable  anchor 
lines. 

NEG  Port  Operations 

During  NEG  Port  operations,  EBRVs 
servicing  the  NEG  Port  would  utilize  the 
International  Maritime  Organization 
(IMO)-approved  Boston  Traffic 
Separation  Scheme  (TSS)  to  delivery 
LNG  to  the  NEG  Port  facility.  When  an 
EBRV  arrives  at  the  NEG  Port,  it  would 
retrieve  one  of  the  two  permanently 
anchored  submerged  STL  buoys.  It 
would  make  final  connection  to  the 
buoy  through  a  series  of  engine  and  bow 
thruster  actions.  The  EBRV  would 
require  the  use  of  thrusters  for  dynamic 
positioning  (DP)  during  docking 
procedure.  Typically,  the  docking 
procedure  is  completed  over  a  10-  to  30- 
minute  period,  with  the  thrusters 
activated  as  necessary  for  short  periods 
(bursts  in  seconds).  During  this  time 
period  thrusters  would  be  engaged  in 
use  for  docking  at  the  NEG  Port 
approximately  10  to  30  minutes  for  each 
vessel  arrival  and  departure.  Once 
connected  to  the  buoy,  the  EBRV  would 
make  ready  to  begin  vaporizing  the  LNG 
into  its  natural  gas  state  using  the 
onboard  regasification  system.  As  the 
LNG  is  regasified,  natural  gas  would  be 
transferred  at  pipeline  pressures  off  the 
EBRV  through  the  STL  buoy  and 
flexible  riser  via  a  steel  flowline  leading 
to  the  connecting  Algonquin  Pipeline 
Lateral.  When  the  LNG  vessel  is  on  the 
buoy,  wind  and  current  effects  on  the 
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vessel  would  be  allowed  to 
“weathervane”  on  the  single-point 
mooring  system;  therefore,  thrusters 
would  not  be  used  to  maintain  a 
stationary  position. 

According  to  NEG,  it  is  estimated  that 
the  NEG  Port  could  receive 
approximately  65  cargo  deliveries  a 
year,  although  none  have  been  received 
since  February  2010. 

Detailed  information  on  the  operation 
activities  can  be  found  in  the  MARAD/ 
USCG  Final  EIS  on  the  Northeast 
Gateway  Project  {see  ADDRESSES  for 
availability).  Detailed  information  on 
the  LNG  facility’s  operation  and  noise 
generated  from  operations  was  also 
published  in  the  Federal  Register  for 
the  proposed  IHA  for  Northeast 
Gateway’s  LNG  Port  construction  and 
operations  on  March  13,  2007  (72  FR 
11328). 

NEG  Port  Maintenance  and  Repair 
The  specified  design  life  of  the  NEG 
Port  is  about  40  years,  with  the 
exception  of  the  anchors,  mooring 
chain/rope,  and  riser/umbilical 
assemblies,  which  are  based  on  a 
maintenance-free  design  life  of  20  years. 
The  buoy  pick-up  system  components 
are  considered  consumable  and  are 
inspected  following  each  buoy  • 
connection,  and  replaced  (from  inside 
the  STL  compartment  during  the  normal 
cargo  discharge  period)  as  deemed 
necessary.  The  xmderwater  components 
of  the  NEG  Port  are  inspected  once 
yearly  in  accgrdance  with  Classification 
Society  Rules  (American  Bureau  of 
Shipping)  using  either  divers  or  < 
remotely  operated  vehicles  (ROV)  to 
inspect  and  record  the  condition  of  the 
various  STL  system  components.  These 
activities  are  conducted  using  the  NEG 
Port’s  normal  support  vessel  (125-foot 
[38  meter],  99  gross  ton,  2,700 
horsepower,  aluminum  mono-hull 
vessel),  and  to  the  extent  possible 
coincide  with  planned  weekly  visits  to 
the  NEG  Port. 

In  addition  to  these  routine  activities, 
there  may  be  instances  whereby 
unanticipated  events  at  the  NEG  Port 
necessitate  emergency  maintenance 
and/or  repair  activities.  While  the  extent 
and  number  of  such  maintenemce  and 
repair  activities  at  the  NEG  Port  over  its 
expected  25  year  life  cannot  be 
accurately  estimated,  it  is  reasonable  to 
assume  that  a  worst-case  maintenance 
and/or  repair  scenario  would  result  in 
similar  types  of  activities  and  require 
the  use  of  similar  support  vessels  and 
equipment  as  used  for  construction. 

•  There  may  also  be  certain  unanticipated 
circumstances  that  require  the  presence 
of  an  EBRV  at  the  NEG  Port  to  support 
these  maintenance  and  repair  activities 


(e.g.,  maintenance  and  repair  on  the  STL 
Buoy,  vessel  commissioning,  and  any 
onboard  equipment  malfunction  or 
failure  occurring  while  a  vessel  is 
present  for  cargo  delivery).  To  assess  the 
impact  to  marine  mammals  from  the 
NEG  port  maintenance  and  repair,  a  14- 
day  maintenance  period  during  one 
calendar  is  selected.  This  is  based  on 
evaluation  of  the  potential  marine 
mammal  takes  associated  with  similar 
maintenance  and  repair  at  the  Neptune 
Port  Facility  in  Massachusetts  Bay,  due 
to  the  fact  that  both  the  NEG  and 
Neptune  Ports  are  very  simil^  in  their 
potential  need  and  type  of  maintenance 
and  repair  of  port  facilities. 

Algonquin  Pipeline  Lateral  Routine 
Operations  and  Maintenance  Activities 
The  planned  activities  required  for 
the  operations  and  maintenance  (O&M) 
of  the  Algonquin  Pipeline  Lateral  and 
Flowlines  over'a  1-year  period  are 
limited.  Sitnilar  to  the  inspection  of  the 
NEG  Port  underwater  components,  the 
only  planned  O&M  activity  is  the 
annual  inspection  of  the  cathodic 
protection  monitors  by  a  ROV.  The 
monitors  are  located  at  the  ends  of  the 
Algonquin  Pipeline  Lateral  and  the 
adjacent  Flowlines.  Each  inspection 
activity  would  take  approximately  3 
days  and  would  utilize  a  ROV  launched 
firom  a  vessel  of  opportunity.  The  most 
likely  vessel  would  be  similar  to  the 
NEG  Port’s  normal  support  vessel 
referenced  earlier  in  the  document.  This 
vessel  is  self-positioning  and  requires 
no  anchors  or  use  of  thrusters.  The 
vessel  would  mobilize  from  Salem, 
Massachusetts,  and  would  inspect  the 
monitors  in  the  vicinity  of  the  NEG  Port 
and  at  the  point  where  the  Algonquin 
Pipeline  Lateral  interconnects  with 
Algonquin’s  HubLine.  These  activities 
would  be  performed  during  daylight 
hours  and  during  periods  of  good 
weather. , 

Unplanned  Pipeline  Repair  Activities 

Unplanned  O&M  activities  may  be 
required  from  time  to  time  at  a  location 
along  the  Algonquin  Pipeline  Lateral  or 
along  one  of  the  Flowlines  should  the 
line  become  damaged  or  malfunction.  ^ 
Repair  activities  requiring  limited 
excavation  to  access  the  pipeline  or 
cathodic  protection  maintenance  are 
authorized  by  the  FERC  certificate. 

Should  repair  work  be  required,  it  is 
likely  a  dive  vessel  would  be  the  main 
vessel  used  to  support  the  repair  work. 
The  type  of  diving  spread  and  the 
corresponding  vessel  needed  to  support 
the  spread  would  be  dictated  by  the 
type  of  repair  work  required  and  the 
water  depth  at  the  work  location.  In 
addition,  the  type  of  vessel  used  may 


vary  depending  upon  availability.  The 
duration  of  an  unplanned  activity 
would  also  vary  depending  upon  the 
repair  work  involved  (e.g.,  repairing  or 
replacing  a  section  of  the  pipeline, 
connection,  or  valve)  but  can  generally 
be  assumed  to  take  less  than  40  work 
days  to  complete  based  on  industry 
experience  with  underwater  pipeline 
repairs. 

A  diving  spread  required  to  execute 
an  unplanned  activity  might  necessitate 
several  vessels.  Most  likely  the  dive 
vessel  would  support  a  saturation 
diving  spread  and  be  moored  at  the 
work  location  using  four  anchors.  Once 
secured  at  the  work  location,  the  dive 
vessel  would  remain  on  site  through  the 
completion  of  the  work,  weather 
permitting.  A  crew/supply  boat  would 
be  utilized  to  intermittently  provide 
labor  and  supply  transfers.  Once  or 
twice  during  the  work,  a  tug  may  be 
required  to  bring  a  material  barge  to  and 
from  the  location.  While  unlikely,  there 
is  a  small  possibility  that  a  second  dive 
vessel  would  be  required  to  support  the 
main  dive  vessel,  depending  upon  the 
work  activity.  The  second  dive  vessel 
would  be  on-site  for  a  shorter  work 
duration.  These  vessels  would  be 
supported  from  an  onshore  base  located 
between  Quincy  and  Gloucester, 
Massachusetts. 

The  selection  of  a  dive  vessel  would 
be  driven  by  the  technical  requirements 
of  the  work.  In  addition,  the  degree  of 
urgency  required  to  address  the  work 
and  the  availability  of  vessels  will  also 
enter  into  the  decision  process  for 
securing  a  dive  vessel.  It  may  be  that  a 
four-point  moored  dive  vessel  is  either 
not  available  or  doesn’t  meet  the 
technical  capabilities  required  by  the 
work.  It  then  becomes  possible  that  a  DP 
dive  vessel  may  have  to  be  utilized.  The 
use  of  a  DP  dive  vessel  removes  the 
need  for  an  attendant  tug  to  support  the 
vessel  since  no  anchors  will  be 
deployed.  However,  potential  impacts 
related  to  noise  are  increased  when  a  DP 
dive  vessel  is  used.  The  noise  generated 
by  a  DP  dive  vessel  varies,  and  results 
from  the  use  of  the  thrusters  which  run 
at  various  levels  to  maintain  the  vessel’s 
position  during  the  work  depending 
upon  currents,  winds,  waves  and  other 
forces  acting  on  the  vessel  at  the  time  of 
the  work. 

Description  of  Marine  Manunals  in  the 
Area  of  the  Specified  Activities 
Marine  mammal  species  that 
potentially  occur  in  the  vicinity  of  the 
Northeast  Gateway  facility  include 
several  species  of  cetaceans  and 
pinnipeds: 

North  Atlantic  right  whale  [Eubalaena 
glacialis), 
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humpback  whale  [Megaptera 
novaeangliae], 

fin  whale  {Balaenoptera  physalus], 
minke  whale  [B.  acutorostrata), 
long-finned  pilot  whale  [Globicephala 
melas), 

Atlantic  white-sided  dolphin 
[Lagenorhynchus  acutus), 
bottlenose  dolphin  [Tursiops  truncatus], 
coPSOn  dolphin  [Delphinus  delphis), 
killer  whale  [Orcinus  orca), 

Risso’s  dolphin, (Grampus griseus), 
harbor  porpoise  [Phocoena  phocoena), 
harbor  seal  [Phoca  vitulina).  and 
gray  seal  [Halichoenis  grypus). 

Information  on  those  species  that  may 
be  affected  by  this  activity  is  discussed 
in  detail  in  the  USCG  Final  EIS  on  the 
Northeast  Gateway  LNG  proposal. 

Please  refer  to  that  document  for  more 
information  on  these  species  and 
potential  impacts  from  construction  and 
operation  of  this  LNG  facility.  In 
addition,  general  information  on  these 
marine  mammal  species  can  also  be 
found  in  Wursig  et  al.  (2000)  and  in  the 
NMFS  Stock  Assessment  Reports 
(Waring  et  al.,  2013).  This  latter 
document  is  available  at:  http:// 
www.nmfs.noaa.gov/pr/sars/pdf/ 
ao2012.pdf.  An  updated  summary  on 
several  PSO-sighted  marine  mammal 
species  distribution  and  abundance  in 
the  vicinity  of  the  proposed  action  area 
is  provided  below. 

Humpback  Whale 

The  highest  abundance  for  humpback 
whales  is  distributed  prim€irily  along  a 
relatively  narrow  corridor  following  the 
100-m  (328  ft)  isobath  across  the 
southern  Gulf  of  Maine  from  the 
northwestern  slope  of  Georges  Bank, 
south  to  the  Great  South  Channel,  and 
northward  alongside  Cape  Cod  to 
Stellwagen  Bank  and  Jeffreys  Ledge.  The 
relative  abundance  of  whales  increases 
in  the  spring  with  the  highest 
occiurence  along,the  slope  waters 
(between  the  40-  and  140-m,  or  131-  and 
459-ft,  isobaths)  off  Cape  Cod  and  Davis 
Bank,  Stellwagen  Basin  and  Tillies 
Basin  and  between  the  50-  and  200-m 
(164-  and  656-ft)  isobaths  along  the 
inner  slope  of  Georges  Bank.  High 
abundance  is  also  estimated  for  the 
waters  arornid  Platts  Bank.  In  the 
sununer  months,  abundance  increases 
markedly  over  the  shallow  waters  (<50 
m,  or  <164  ft)  of  Stellwagen  Bank,  the 
waters  (100-200  m,  or  328-656  ft) 
between  Platts  Bank  and  Jeffreys  Ledge, 
the  steep  slopes  (between  the  30-  and 
160-m  isobaths)  of  Phelps  and  Davis 
Bank  north  of  the  Great  South  Chaimel 
towards  Cape  Cod,  and  between  the  50- 
and  100-m  (164-  and  328-ft)  isobath  for 
almost  the  entire  length  of  the  steeply 
sloping  northern  edge  of  Georges  Bank. 


This  general  distribution  pattern 
persists  in  all  seasons  except  winter, 
when  humpbacks  remain  at  high 
abundcmce  in  only  a  few  locations 
including  Porpoise  and  Neddick  Basins 
adjacent  to  Jeffreys  Ledge,  northern 
Stellwagen  Bank  and  Tillies  Basin,  and 
the  Great  South  Channel.  The  best 
estimate  of  abundance  for  Gulf  of 
Maine,  formerly  western  North  Atlantic, 
humpback  whales  is  847  animals 
(Waring  et  al.,  2009).  Current  data 
suggest  that  the  Gulf  of  Maine 
humpback  whale  stock  is  steadily 
increasing  (n  size,  which  is  consistent 
with  an  estimated  average  trend  of  3.1 
percent  in  the  North  Atlantic  population 
overall  for  the  period  1979-1993 
.  (Stevick  et  al.,  2003,  cited  in  Waring  et 
al.,  2009). 

Fin  Whale 

Spatial  patterns  of  habitat  utilization 
by  fin  whales  are  very  siniilar  to  those 
of  humpback  whales.  Spring  and 
summer  high-use  areas  follow  the  100- 
m  (328  ft)  isobath  along  the  northern- 
edge  of  Georges  Bank  (between  the  50- 
and  200-m  (164-  and  656-ft)  isobaths), 
and  northward  from  the  Great  South 
Channel  (between  the  50-  and  160-m,  or 
164-  and  525-ft,  isobaths).  Waters 
around  Cashes  Ledge,  Platts  Bank,  and 
Jeffreys  Ledge  are  all  high-use  areas  in 
the  summer  months.  Stellwagen  Bank  is 
a  high-use  area  for  fin  whales  in  all 
seasons,  with  highest  abimdance 
occurring  over  the  southern  Stellwagen 
Bank  in  the  summer  months.  In  fact,  the 
southern  portion  of  the  Stellwagen  Bank 
National  Marine  Sanctuary  (SBNMS)  is 
used  more  firequently  than  the  northern 
portion  in  all  months  except  winter, 
when  high  abundance  is  recorded  over 
the  northern  tip  of  Stellwagen  Bank.  In 
addition  to  Stellwagen  Bank,  high 
abundamce  in  winter  is  estimated  for 
Jeffi-eys  Ledge  and  the  adjacent  Potpoise 
Basin  (100-  to  160-m,  328-  to  656-ft, 
isobaths),  as  well  as  Georges  Basin  and 
northern  Georges  Bank.  The  best 
estimate  of  abundance  for  the  western 
North  Atlemtic  stock  of  fin  whales  is 
2,269  (Waring  et  al.,  2009).  Currently, 
there  are  insufficient- data  to  determine 
population  trends  for  this  species. 

Minke  Whale 

Like  other  piscivorous  baleen  whales, 
highest  abundance  for  minke  whale  is 
strongly  associated  with  regions 
between  the  50-  and  100-m  (164-  and 
328-ft)  isobaths,  but  with  a  slightly 
stronger  preference  for  the  shallower 
waters  along  the  slopes  of  Davis  Bank, 
Phelps  Bank,  Great  South  Channel  and 
Georges  Shoals  on  Georges  Bank.  Minke 
whales  are  sighted  in  the  SBNMS  in  all 
seasons,  with  highest  abundance 


estimated  for  the  shallow  waters 
(approximately  40  m,  or  131  ft)  over 
southern  Stellwagen  Bank  in  the 
summer  and  fall  months.  Platts  Bank, 
Cashes  Ledge,  Jeffreys  Ledge,  and  the 
adjacent  basins  (Neddick,  Porpoise  and 
Scantium)  also  support  high  relative 
abundance.  Very  low  densities  of  minke 
whales  remain  throughout  most  of  the 
southern  Gulf  of  Maine  in  winter.  The 
best  estimate  of  abundance  for  the 
Canadian  East  Coast  stock,  which  occurs 
from  the  western  half  of  the  Davis  Strait 
to  the  Gulf  of  Mexico,  of  minke  whales 
is  3,312  animals  (Waring  et  al.,  2009). 
Currently,  there  are  insufficient  data  to 
determine  population  trends  for  this 
species. 

North  Atlantic  Right  Whale 
North  Atlantic  right  whales  are 
generally  distributed  widely  across  the 
southern  Gulf  of  Maine  in  spring  with 
highest  abundance  located  over  the 
deeper  waters  (100-  to  160-m,  or  328-  to 
525-ft,  isobaths)  on  the  northern  edge  of 
the  Great  South  Channel  and  deep 
waters  (100-300  m,  328-984  ft)  parallel 
to  the  100-m  (328-ft)  isobath  of  northern 
Georges  Bank  and  Georges  Basin.  High 
abundance  is  also  found  in  the 
shallowest  waters  (<30  m,  or  <98  ft)  of 
Cape  Cod  Bay,  over  Platts  Bank  and 
around  Cashes  Ledge.  Lower  relative 
abundance  is  estimated  over  deep-water 
basins  including  Wilkinson  Basin, 
Rodgers  Basin  emd  Franklin  Basin.  In 
the  summer  months,  right  whales  move 
almost  entirely  away  from  the  coast  to 
deep  waters  over  basins  in  the  central 
Gulf  of  Maine  (Wilkinson  Basin,  Cashes 
Basin  between  the  160-  and  200-m,  or 
525-  and  656-ft,  isobaths)  and  north  of 
Georges  Bank  (Rogers,  Crowell  and 
Georges  Basins).  Highest  abundance  is 
found  north  of  the  100-m  (328-ft) 
isobath  at  the  Great  South  Channel  and 
over  the  deep  slope  waters  and  basins 
along  the  northern  edge  of  Georges 
Bank.  The  waters  between  Fippennies 
Ledge  and  Cashes  Ledge  are  also 
estimated  as  high-use  areas.  In  the  fall 
months,  right  whales  are  sighted 
infrequently  in  the  Gulf  of  Maine,  with 
highest  densities  over  Jeffreys  Ledge  and 
over  deeper  waters  neeir  Cashes  Ledge 
and  Wilkinson  Basin.  In  winter.  Cape 
Cod  Bay,  Scantum  Basin,  Jeffreys  Ledge, 
and  Cashes  Ledge  were  the  main  high- 
use  areas.  Although  SBNMS  does  not 
appear  to  support  the  highest 
abundance  of  right  whales,  sightings 
within  SBNMS  are  reported  for  all  four 
seasons,  albeit  at  low  relative 
abimdance.  Highest  sighting  within 
SBNMS  occurred  along  the  southern 
edge  of  the  Bank. 

The  western  North  Atlantic 
population  size  was  estimated  fo  be  at 
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least  345  individuals  in  2005  based  on 
a  census  of  individual  whales  identified 
using  photo-identification  techniques 
(Waring  et  al.,  2009).  This  value  is  a 
minimum  and  does  not  include  animals 
that  were  alive  prior  to  2003  but  not 
recorded  in  the  individual  sightings 
database  as  seen  from  December  1,  2003, 
to  October  10,  2008.  It  also  does  not 
include  calves  known  to  be  bom  during 
2005  or  any  other  individual  whale  seen 
during  2005  but  not  yet  entered  into  the 
catalog  (Waring  et  al.,  2009). 

Examination  of  the  minimum  alive 
population  index  calculated  from  the 
individual  sightings  database,  as  it 
existed  on  October  10,  2008,  for  the 
years  1990-2005  suggests  a  positive 
trend  in  numbers.  These  data  reveal  a 
significant  increase  in  the  number  of . 
catalogued  whales  alive  during  this 
period  but  with  significant  variation  due 
to  apparent  losses  exceeding  gains 
during  1998-1999.  Mean  growth  rate  for 
the  period  1990-2005  was  1.8  percent 
(Waring  et  al,,  2009). 

Long-Finned  Pilot  Whale 

The  long-finned  pilot  whale  is  more 
generally  found  along  the  edge  of  the 
continental  shelf  (a  depth  of  330  to 
3,300  ft,  or  100  to  1,000  m),  choosing 
areas  of  high  relief  or  submerged  banks 
in  cold  or  temperate  shoreline  waters. 
This  species  is  split  between  two 
subspecies:  The  Northern  and  Southern 
subspecies.  The  Southern  subspecies  is 
circumpolar  with  northern  limits  of 
Brazil  and  South  Africa.  The  Northern 
subspecies,  which  could  be  encountered 
during  operation  of  the  NEG  Port,  ranges 
fi-om  North  Carolina  to  Greenland 
(Reeves  et  al.,  2002;  Wilson  and  Ruff, 
1999).  In  the  western  North  Atlantic, 
long-finned  pilot  whales  are  pelagic, 
occurring  in  especially  high  densities  in 
winter  and  spring  over  the  continental 
slope,  then  moving  inshore  and  onto  the 
shelf  in  summer  and  autumn  following 
squid  and  mackerel  populations  (Reeves 
et  al.,  2002).  They  frequently  travel  into 
the  central  and  northern  Georges  Bank, 
Great  South  Channel,  and  Gulf  of  Maine 
areas  during  the  summer  and  early  fall 
(May  and  October)  (NOAA,  1993). 
According  to  the  species  stock  report, 
the  population  estimate  for  the  Western 
North  Atlantic  long-finnpd  pilot  whale 
is  26,535  individuals  (Waring  et  al., 
2010).  Currently,  there  are  insufficient 
data  to  determine  population  trends  for 
the  long-finned  pilot  whale. 

Atlantic  White-Sided  Dolphin 

In  spring,  summer  and  fall,  Atlantic 
white-sided  dolphins  are  widespread 
throughout  the  southern  Gulf  of  Maine, 
with  the  high-use  areas  widely  located 
either  side  of  the  100-m  (328-ft)  isobath 


along  the  northern  edge  of  Georges 
Bank,  and  north  from  the  Great  South 
Chemnel  to  Stellwagen  Bank,  Jeffieys 
Ledge,  Platts  Bank  and  Cashes  Ledge.  In 
spring,  high-use  areas  exist  in  the  Great 
South  Channel,  northern  Georges  Bank, 
the  steeply  sloping  edge  of  Davis  Bank 
and  Cape  Cod,  southern  Stellwagen 
Bank  and  the  waters  between  Jeffreys 
Ledge  and  Platts  Bank.  In  summer,  there 
is  a  shift  and  expansion  of  habitat 
toward  the- east  and  northeast.  High-use 
areas  are  Identified  along  most  of  the 
northern  edge  of  Georges  Bank  between 
the  50-  and  200-m  (164-  and  656-ft) 
isobaths  and  northward  from  the  Great 
South  Channel  along  the  slopes  of  Davis 
Bank  and  Cape  Cod.  High  numbers  of 
sightings  are  also  recorded  over  Truxtpn 
Swell,  Wilkinson  Basin,  Cashes  Ledge 
and  the  bathymetrically  complex  area 
northeast  of  Platts  Bank.  High  numbers 
of  sightings  of  white-sided  dolphin  are 
recorded  within  SBNMS  in  all  seasons,- 
with  highest  density  in  summer  and 
most  widespread  distributions  in  spring 
located  mainly  over  the  southern  end  of 
Stellwagen  Bank.  In  winter,  high 
numbers  of  sightings  are  recorded  at  the 
northern  tip  of  Stellwagen  Bank  and 
Tillies. Basin. 

A  comparison  of  spatial  distribution 
patterns  for  all  baleen  whales 
(Mysticeti)  and  all  porpoises  and 
dolphins  combined  show  that  both 
groups  have  very  similar  spatial  patterns 
of  high-  and  low-use  areas.  The  baleen 
whales,  whether  piscivorous  or 
planktivorous,  are  more  concentrated 
than  the  dolphins  and  porpoises.  They 
utilize  a  corridor  that  extended  broadly 
along  the  most  linear  and  steeply 
sloping  edges  in  the  soutl^m  Ghlf  of 
Maine  indicated  broadly  by  the  100  m 
(328  ft)  isobath.  Stellwagen  Bank  and 
Jeffreys  Ledge  support  a  high  abundance 
of  baleen  whales  throughout  the  year. 
Species  richness  maps  indicate  that 
high-use  areas  for  individual  whales  ^ 
and  dolphin  species  co-occur,  resulting 
in  similar  patterns  of  species  richness 
primarily  along  the  southwn  portion  of 
the  100-m  (328-ft)  isobath  extending 
northeast  and  northwest  from  the  Great 
South  Channel.  The  southern  edge  of 
Stellwagen  Bank  and  the  waters  around 
the  northern  tip  of  Cape  Cod  are  also 
highlighted  as  supporting  high  cetacean 
species  richness.  Intermediate  to  high 
numbers  of  species  are  also  calculated 
for  the  waters  surrounding  Jeffreys 
Ledge,  the  entire  Stellwagen  Bank, 

Platts  Bank,  Fippennies  Ledge  and 
Cashes  Ledge.  The  best  estimate  of 
abundance  for  the  western  North 
Atlantic  stock  of  white-sided  dolphins 
is  63,368  (Waring  et  al.,  2009).  A  trend 


analysis  has  not  been  conducted  for  this 
species. 

Killer  Whale,  CoPSOn  Dolphin, 

Bottlenose  Dolphin,  Risso’s  Dolphin, 
and  Harbor  Porpoise 

Although  these  five  species  are  some 
of  the  most  widely  distributed  small  . 
cetacean  species  in  the  world  (Jefferson 
et  a/.,  1993),  they  are  not  coPSOnly  s^en 
in  the  vicinity  of  the  proposed  project 
area  in  Massachusetts  Bay  (Wiley  et  al., 
1994;  NCCOS,  2006;  Northeast  Gateway 
Marine  Mammal  Monitoring  Weekly 
Reports,  2007).  The  total  number  of 
killer  whales  off  the  eastern  U.S.  coast 
is  unknown,  emd  present  data  are 
insufficient  to  calculate  a  minimum 
population  estimate  or  to  determine  the 
population  trends  for  this  stock 
(Blaylock  et  al.,  1995).  The  best  estimate 
of  abundance  for  the  western  North 
Atlantic  stock  of  coPSOn  dolphins  is 
120,743  animals,  and  a  trend  analysis 
has  not  been  conducted  for  this  species 
(Waring  et  al.,  2007).  There  are  several 
stocks  of  bottlenose  dolphins  found 
along  the  eastern  U.S.  from  Maine  to 
Florida.  The  stock  that  may  occur  in  the 
area  of  the  Neptune  Port  is  the  western 
North  Atlantic  coastal  northern 
migratory  stock  of  bottlenose  dolphins. 
The  best  estimate  of  abundance  for  this 
stock  is  7,489  animals  (Waring  et  al., 
2009).  There  are  insufficient  data  to 
determine  the  population  trend  for  this 
stock.  The  best  estimate  of  abundance 
for  the  western  North  Atlantic  stock  of 
Risso’s  dolphins  is  20,479  animals 
(Waring  .et  al.,  2009).  There  are 
insufficient  data  to  determine  the 
population  trend  for  this  stock.  The  best 
estimate  of  abundance  for  the  Gulf  of 
Maine/Bay  of  Fundy  stock  of  harbor 
porpoise  is  89,054  animals  (Waring  vt 
al.,  2009).  A  trend  analysis  has  not  been 
conducted  for  this  species. 

Harbor  Seal  and  Gray  Seal 

In  the  U.S.  waters  of  the  western 
North  Atlantic,  both  harbor  and  gray 
seals  are  usually  found  from  the  coast  of 
Maine  south  to  southern  New  England 
and  New  York  (Waring  et  al.,  2010). 

Along  the  southern  New  England  and 
New  York  coasts,  harbor  seals  occur 
seasonally  from  September  through  late 
May  (Schneider  and  Payne,  1983).  In 
recent  years,  their  seasonal  interval 
along  the  southern  New  England  to  New 
Jersey  coasts  has  increased  (deHart, 
2002).  In  U.S.  waters,  harbor  seal 
breeding'  and  pupping  normally  occur  in 
waters  north  of  the  New  Hampshire/ 
Maine  border,  although  breeding  has 
occurred  as  far  south  as  Cape  Cod  in  the 
early  part  of  the  20th  century  (Temte  et 
al.,  1991;  Katona  et  al.,  1993).  The  best 
estimate  of  abundance  for  the  western 
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North  Atlantic  stock  of  harbor  seals  is 
99,340  animals  (Waring  et  al.,  2009). 
Between  1981  and  2001,  the 
uncorrected  counts  of  seals  increased 
from  10,543  to  38,014,  an  annual  rate  of 
6.6  percent  (Gilbert  et  al.,  2005,  cited  in 
Waring  et  al.,  2009). 

Although  gray  seals  are  often  seen  off 
the  coast  firom  New  England  to 
Labrador,  within  the  U.S.  waters,  only 
small  numbers  of  gray  seals  have  been 
observed  pupping  on  several  isolated 
islands  along  the  Maine  coast  and  in 
Nantucket-Vineyard  Sound, 
Massachusetts  (Katona  et  al.,  1993; 
Rough,  1995).  In  the  late  1990s,  a  year- 
round  breeding  population  of 
approximately  400  gray  seals  was 
documented  on  outer  ^pe  Cod  and 
Muskeget  Island  (Warring  et  al.,  2007). 
Depending  on  the  model  used,  the 
minimum  estimate  for  the  Canadian 
gray  seal  population  was  estimated  to 
range  between  125,541  and  169,064 
animals  (Trzcinski  et  al.,  2005,  cited  in 
Waring  et  al.,  2009);  however,  present 
data  are  insufficient  to  calculate  the 
minimum  population  estimate  for  U.S. 
waters.  Waring  et  al.  (2009)  note  that 
gray  seal  abimdance  in  the  U.S.  Atlantic 
is  likely  increasing,  but  the  rate  of 
increase  is  unknown. 

Potential  Efiects  of  the  Specified 
Activity  on  Marine  Mammals 

The  proposed  NEC  LNG  port 
operations  and  maintenance  and  repair 
activities  could  adversely  affect  marine 
mammal  species  and  stocks  by  exposing 
them  to  elevated  noise  levels  in  the 
vicinity  of  the  activity  area. 

Marine  mammals  exposed  to  high 
intensity  sound  repeatedly  or  for 
prolonged  periods  can  experience 
hearing  threshold  shift  (TS),  which  is 
the  loss  of  hearing  sensitivity  at  certain 
frequency  ranges  (Kastak  et  al.  1999; 
Schlundt  et  al.  2000;  Finneran  et  al. 
2002;  2005).  TScan  be  permanent 
(PTS),  in  which  case  the  loss  of  hearing 
sensitivity  is  unrecoverable,  or 
temporary  (TTS),  in  which  case  the 
animal’s  hearing  threshold  will  recover 
over  time  (Southall  et  al.  2007).  Since  ‘ 
marine  mammals  depend  on  acoustic 
cues  for  vital  biological  functions,  such 
as  orientation,  communication,  finding 
prey,  and  avoiding  predators,  marine 
mammals  that  sufter  from  PTS  or  TTS 
will  have  reduced  fitness  in  survival 
and  reproduction,  either  permanently  or 
temporarily.  Repeated  noise  exposure 
that  leads  to  TTS  could  cause  PTS. 
Currently,  NMFS  considers  that 
repeated  exposure  to  received  noise 
levels  at  180  dB  and  190  dB  re  1  pPa 
(rms)  could  lead  to  TTS  in  cetaceans 
and  pinnipeds,  respectively. 


In  addition,  chronic  exposure  to  i 
excessive,  though  not  high-intensity, 
noise  could  cause  masking  at  particular 
frequencies  for  marine  mammals  that 
utilize  sound  for  vital  biological 
functions  (Clark  et  al.  2009).  Masking 
can  interfere  with  detection  of  acoustic 
signals  such  as  communication  calls, 
echolocation  sounds,  and 
environmental  sounds  important  to 
marine  mammals.  Therefore,  under 
certain  circumstances,  marine  mammals 
whose  acoustical  sensors  or  ^ 
environment  are  being  severely  masked 
could  also  be  impaired  from  maximizing 
their  performance  fitness  in  survival 
and  reproduction. 

Masking  occurs  at  the  frequency  band 
which  the  animals  utilize.  Therefore, 
since  noise  generated  from  in-water 
vibratory  pile  driving  and  removal  is 
mostly  concentrated  at  low  frequency 
ranges,  it  may  have  less  effect  on  high 
frequency  echolocation  sounds  by 
odontocetes  (toothed  whales).  However, 
lower  frequency  man-made  noises  are 
more  likely  to  affect  detection  of 
communication  calls  and  other 
potentially  important  natural  sounds 
such  as  surf  and  prey  noise.  It  may  also 
affect  communication  signals  when  they 
'  occur  near  the  noise  band  and  thus 
reduce  the  communication  space  of 
animals  (e.g.,  Clark  etal.  2009)  and 
cause  increased  stress  levels  (e.g.,  Foote 
et  al.  2004;  Holt  et  al.  2009). 

Unlike  TS,  masking  can  potentially 
affect  the  species  at  population, 
community,  or  even  ecosystem  levels,  as 
well  as  individual  levels.  Masking 
affects  both  senders  and  receivers  of  the 
signals  and  could  have  long-term 
chronic  effects  on  marine  mammal 
species  and  populations.  Recent  science 
suggests  that  l^w  frequency  ambient 
sound  levels  have  increased  by  as  much 
as  20  dB  (more  than  3  times  in  terms  of 
SPL)  in  the  world’s  ocean  from  pre¬ 
industrial  periods,  and  most  of  these 
increases  are  from  distant  shipping 
(Hildebrand  2009).  All  anthropogenic 
noise  sources,  such  as  those  from  vessel 
traffic,  vessel  docking  and  stationing 
while  operating  dynamic  positioning 
(DP)  thnisters,  dredging  and  pipe  laying 
associated  with  LNG  Port  and  Pipeline 
Lateral  maintenance  and  repair,  and 
LNG  regasification  activities,  contribute 
to  the  elevated  ambient  noise  levels, 
thus  increasing  potential  for  or  severity 
of  masking. 

Finally,  exposure  of  marine  mammals 
to  certain  sounds  could  lead  to 
behavioral  tiisturbance  (Richardson  et 
al.  1995),  such  as:  Changing  durations  of 
surfacing  and  dives,  number  of  blows 
per  surfacing,  or  moving  direction  and/ 
or  speed;  reduced/increased  vocal 
activities,  changing/cessation  of  certain 


behavioral  activities  (such  as  socializing 
or  feeding);  visible  startle  response  or 
aggressive  behavior  (such  as  tail/fluke 
slapping  or  jaw  clapping),  avoidance  of 
areas  where  noise  sources  are  located, 
and/or  flight  responses  (e.g.,  pinnipeds 
flushing  into  water  from  haulouts  or 
rookeries). 

The  biological  significance  of  many  of 
these  behavioral  disturbances  is  difficult 
to  predict,  especially  if  the  detected 
disturbances  appear  minor.  However, 
the  consequences  of  behavioral 
modification  are  expected  to  be 
biologically  significant  if  the  change  • 
affects  growth,  survival,  and/or 
reproduction. 

The  onset  of  behavioral  disturbance 
from  anthropogenic  noise  depends  on 
both  external  factors  (characteristics  of 
noise  sources  and  their  paths)  and  the 
receiving  animals  (hearing,  motivation, 
experience,  demography)  and  is  also 
difficult  to  predict  (Southall  et  al.  2007). 
Currently  NMFS  uses  160  dB  re  1  pPa 
(rms)  at  received  level  for  impulse 
noises  (such  as  impact  pile  driving)  as 
the  onset  of  marine  mammal  behavioral 
harassment,  and  120  dB  re  1  pPa  (rms) 
for  non-impulse  noises  (such  as 
operating  DP  thrusters,  dredging,  pipe 
laying,  and  LNG  regasificatlon).  For  the 
NEC  Port  and  Algonquin  Pipeline 
Lateral  operations  and  maintenance  and 
repair  activities,  only  the  120  dB  re  1 
pPa  (rms)  threshold  is  considered 
because  only  non-impulse  noise  sources 
would  be  generated. 

Northeast  Gateway  contracted  with 
Tetra  Tech  EC,  Inc.  (Tetra  Tech)  to 
perform  field  investigations  to 
document  various  underwater  noise 
levels  emitted  during  the  construction 
of  the  NEG  Port  and  Algonquin  Pipeline 
Lateral  and  during  the  operation  of  NEG 
Port  facilities  (namely  the  operation  of 
EBRVs).  Tetra  Tech  conducted  five 
offshore  hydroacoustic  field  programs; 
One  in  2005  and  one  in  2006  at  the  Gulf 
Gateway  Deepwater  Port  located 
approximately  116  miles  off  the  coast  of 
Louisiana  in  the  Gulf  of  Mexico;  and 
three  in  2007  at  the  NEG  Port  and 
Algonquin  Pipeline  Lateral  Project  area. 
The  2005  measurements  were 
completed  to  determine  underwater 
noise  levels  during  EBRV  onboard 
regasification  ai^d  vessel  movements. 
The  data  from  the  2005  field  program 
was  used  to  support  the  modeling  and 
analysis  of  potential  acoustic  effects  of 
EBRV  operations  in  Massachusetts  Bay 
during  the  NEG  Port  permitting  and 
licensing  process.  The  data  collected  in 
2006  was  also  associated  with  EBRV 
operation  activities  and  were  collected 
for  the  purpose  of  verifying  the 
measurement  completed  in  2005  as  well 
as  to  further  document  sound  levels 
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during  additional  operational  and  EBRV 
activities  such  as  EBRV  coupling  and 
decoupling  from  the  buoy  system, 
transit  and  the  use  of  stem  and  bow 
thrusters  required  for  dynamic 
positioning.  The  2007  measurements  ' 
were  collected  during  NEG  Port  and 
Algonquin  Pipeline  Lateral  construction 
to  obtain  site-specific  underwater 
sound-level  data  associated  with  various 
constmction  activities  that  were 
previously  modeled  in  support  of 
permitting  and  licensing.  These  data  cne 
used  here  to  analyze  potential  noise 
impacts  to  marine  mammals  and  to 
provide  the  basis  for  take  calculation 
before  new  measurements  are  made  on¬ 
site  (see  Proposed  Monitoring  Measures 
section  below).  , 

A  detailed  report  describing  both  the 
2006  and  2007  operation  and 
construction  noise  measurement  events 
and  associated  results  have  been 
included  as  Appendix  B  of  the  IHA 
application.  The  following  sections 
describe  those  activities  that  could 
result  in  Level  B  harassment  as  they 
relate  to  NEG  Port  and  Algonquin  O&M 
activities. 

NEG  Port  Operations 

For  the  purposes  of  understanding  the 
noise  footprint  bf  operations  at  the  NEG 
Port,  measurements  taken  to  capture 
operational  noise  (docking,  undocking, 
regasification,  and  EBRV  thruster  use) 
during  the  2006  Gulf  of  Mexico  field 
event  were  taken  at  the  source. 
Measurements  taken  during  EBRV 
transit  were  normalized  to  a  distance  of 
328  feet  (100  meters)  to  serve  as  a  basis 
for  modeling  sound  propagation  at  the 
NEG  Port  site  in  Massachusetts  Bay. 

Sound  propagation  calculations  for 
operational  activities  were  then 
completed  at  two  positions  in 
Massachusetts  Bay  to  determine  site- 
specific  distances  to  the  120/160/180  dB 
re  1  pPa  isopleths:  At  LNG  Port  (EBRV 
Operations)  and  at  Boston  TSS  (EBRV 
Transit). 

At  each  of  these  locations  sound 
propagation  calculations  were 
performed  to  determine  the  noise 
footprint  of  the  operation  activity  at 
each  of  the  specified  locations. 
Calculations  were  performed  in 
accordance  with  Marsh  and  Schulkin 
(1985)  and  Richardson  et  al  (1995)  and 
took  into  consideration  aspects  of  water 
depth,  sea  state,  bathymetry,  and  seabed 
composition.  In  addition,  the  acoustic 
modeling  performed  specifically 
evaluated  sound  energy  in  1/3-octave 
spectral  bands  covering  frequencies 
from  12.5  hertz  (Hz)  to  20  kilohertz 
(kHz).  This  range  encompasses  the 
auditory  frequency  range  of  marine 
mammals  and  the  range  at  which  sound 


propagates  beyond  the  immediate 
vicinity  of  the  source  (i.e.,  high 
frequency  sounds  have  a  much  higher 
attenuation  rate  than  frequencies  in  the 
low  to  middle  range  due  to  a  higher 
absorption  rate  by  seawater  and 
boundary  effects).  These  results  were 
then  summed  across  frequencies  to 
provide  the  broadband  received  levels  at 
receptor  locations.  A  literature  review  of 
relevant  underwater  noise  measurement 
data  of  offshore  construction  activities 
in  similar  shallow  water  environments 
were  referred  to  for  estimating  typical 
propagation  rates.  Relevant  here,  the 
resulting  distances  to  the  120  dB 
isopleth  (180  dB  re  1  pPa  does  not  exist) 
was  estimated  to  determine  the 
maximum  distance  at  which  Level  B. 
harassment  may  occur. 

To  further  understand  how  NEG  Port 
activities  may  result  in  underwater 
noise  that  could  harass  marine 
mammals.  Northeast  Gateway  has 
engaged  scientists  from  Cornell 
University’s  Bioacoustics  Research 
Program  (BRP)  and  the  Woods  Hole 
Oceanographic  Institution  (WHOI)  as 
the  consultants  for  collecting  and 
analyzing  the  acoustic  data  throughout 
the  project  area  (see  sections  13.0  and 
14.0  of  the  IHA  application).  Elevated 
underwater  sound  levels  within 
Massachusetts  Bay  due  to  this  existing 
vessel  traffic  and  other  Bay  activities 
may  effectively  mask  sound  generated 
during  Port  activities.  Sound  levels 
recorded  by  marine  autonomous 
recording  units  (MARUs)  within 
frequency  bands  for  marine  mammals 
have  been  reported  to  include  whales, 
other  biotic  and  abiotic  sound  sources 
and  ambient  noise  that  could  be 
occurring  at  the  time  (BRP  2011). 

NEG  Port  Maintenance  and  Repair 

As  stated  in  earlier  in  the  document, 
routine  inspections  of  NEG  Port 
mooring  components  occur  after  each 
buoy  connection  from  the  Port’s  normal 
support  vessel.  Inspections  of  other  Port 
facility  components  such  as  the  STL 
Buoy,  flexible  riser,  mooring  system, 
pipeline  end  manifold  (PLEM)  are 
conducted  annually  by  a  ROV  and/or 
diver  launched  from  a  vessel  of 
opportunity. 

In  addition  to  these  routine  activities, 
there  may  be  instances  whereby 
unanticipated  events  at  the  NEG  Port, 
necessitate  emergency  maintenance 
and/or  repair  activities.  While  the  extent 
and  number  of  such  maintenance  emd 
repair  activities  at  the  NEG  Port  over  its 
expected  25  year  life  cannot  be 
accurately  estimated,  it  is  reasonable  to 
assume  that  a  worst-case  maintenance 
and/or  repair  scenario  would  result  in 
similar  types  of  activities  and  require 


the  use  of  similar  support  vessels  and 
equipment  as  used  for  construction. 

Modeling  analysis  conducted  by 
TetraTech  concluded  that  the  only 
underwater  noise  of  critical  concern 
during  NEG  Port  construction  would  be 
from  vessel  noises  such  as  turning 
screws,  engine  noise,  noise  of  operating 
machinery,  and  thruster  use.  To  confirm 
these  modeled  resufts  and  better 
understand  the  noise  footprint 
associated  with  construction  activities 
at  the  NEG  Port,  field  measurements 
were  taken  of  various  construction 
activities  during  the  2007  NEG  Port  and 
Algonquin  Pipeline  Lateral  Construction 
period.  Measurements  were  taken  to 
establish  the  “loudest”  potential 
construction  measurement  event.  The 
location  at  the  LNG  Port  was  used  to 
determine  site-specific  distamces'to  the 
120/180  dB  re  1  pPa  isopleths  for  NEG 
Port  maintenance  and  repair  activities. 

As  described  for  NEG  Port  operations, 
sound  propagation  calculations  were 
performed  to  determine  the  noise 
footprint  of  the  construction  activity. 

The  calculations  took  into  consideration 
aspects  of  water  depth,  sea  state, 
bathymetry,  emd  seabed  composition, 
and  specifically  evaluated  sound  energy 
in  the  range  that  encompasses  the 
auditory  frequencies  of  marine 
mammals  and  at  which  sound 
propagates  beyond  the  immediate 
vicinity  of  the  source.  These  results 
were  then  summed  across  frequencies  to 
provide  the  broadband  received  levels  at 
receptor  locations.  The  resulting 
distances  to  the  .120  dB  isopleth  (180  dB 
re  1  |iPa  does  not  exist)  was  estimated 
to  determine  the  maximum  distance  at 
which  Level  B  harassment  may  occur 
(Table  1).  . 

Algonquin  Pipeline  Lateral  Operations 
and  Maintenance  and  Unplanned 
Repair 

As  discussed  earlier  in  the  document, 
routine  inspections  of  the  Algonquin 
Pipeline  Lateral  are  conducted  annually 
by  a  ROV  launched  from  a  vessel  of 
opportunity.  Planned  O&M  activity  is 
the  annual  inspection  of  the  cathodic 
protection  monitors  by  a  ROV.  The 
monitors  are  located  at  the  ends  of  the 
Algonquin  Pipeline  Lateral  and  the 
adjacent  Flowlines.  Each  inspection 
activity  will  take  approximately  3  days 
and  will  utilize  a  ROV  launched  from  a 
vessel  of  opportunity.  The  most  likely 
vessel  will  be  similar  to  the  NEG  Port’s 
normal  support  vessel. 

In  addition  to  these  routine  activities, 
there  may  be  instances  whereby 
unanticipated  events  at  the  NEG  Port 
and  Algonquin  Pipeline  Lateral  • 
necessitate  emergency  maintenance 
and/or  repair  activities.  While  the  extent 
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and  number  of  such  maintenance  and 
repair  activities  at  the  Port  over  its 
expected  25  year  life  cannot  be 
accurately  estimated,  it  is  reasonable  to 
assume  that  a  worst-case  maintenance 
and/or  repair  scenario  would  result  in 
similar  types  of  activities  and  require 
the  use  of  similar  support  vessels  and 
equipment  as  used  for  construction. 

Modeling  analysis  conducted  in 
support  of  the  final  EIS/EIR  concluded 
that  the  only  underwater  noise  of 
critical  concern  during  NEG  Port  and 
Algonquin  Pipeline  Lateral  construction 
would  be  from  vessel  noises  such  as 


turning  screws,  engine  noise,  noise  of 
operating  machinery,  and  thruster  use. 
As  with  construction  noise  at  the  NEG 
Port,  to  confirm  modeled  results  and 
better  understand  the  noise  footprint 
associated  with  construction  activities 
along  the  Algonquin  Pipeline  Lateral, 
field  measurements  were  taken  of 
various  construction  activities  during 
the  2007  NEG  Port  emd  Algonquin 
Pipeline  Lateral  Construction  period. 
Again,  measurements  were  taken  to 
establish  the  “loudest”  potential 
construction  measurement  event.  Two 
positions  within  Massachusetts  Bay 


were  then  used  to  determine  site- 
specific  distances  to  the  120/180  dB  re 
1  pPa  isopleths:  at  PLEM  and  at  Mid- 
Pipeline. 

As  described  for  NEG  Port  operations 
and  maintenance  and  repair,  at  each 
location  sound  propagation  calculations 
were  performed  to  determine  the  noise 
footprint  of  the  construction  activity  at 
each  of  the  specified  locations.  The 
resulting  distances  to  the  120  dB 
isopleth  (180  dB  re  1  pPa  does  not  exist) 
was  estimated  to  determine  the 
maximum  distance  at  which  Level  B 
harassment  may  occur  (Table  1). 


Table  1 — Modeled  Underwater  Received  Sound  Pressure  Levels  and  Distances  to  Threshold  Levels  for 
NEG  Port  and  Algonquin  Pipeline  Lateral  Operations  and  Maintenance  and  Repair  Activities 


Estimated  distance 
(m)  from  source 

•  received  SPL  falls 

,  below  120  dB 

re  1  uPa 


NEG  Port  Operations:  '  •  ■ 

EBRV  docking  with  support  vessel  at  Port  . . . .  4,250 

EBRV  docking  with  support  vessels  on  station  . . .  5,500 

EBRV  regasification . . . . . . . .  <  300 

■  EBRV  transiting  TSS . . . .  1,750 

NEG  Port  Maintenance  and  Repair: 

Barge/tug  (with  load)/Gonstruction  vessel  . . .  2,560 

AlgorKfuin  Pipeline  Lateral  O&M  and  Unplanned  Repair: 

BargeAug  (with  load)/construction  vessel  at  PLEM  . . .  *  3,500 

Barge/tug  (with  load)/construction  vessel  at  Mid-pipeline . . . .  2,831 


Potential  Effects  on  Marine  Mammal 
Habitat 

NEG  Port  Operations 

Operation  of  the  NEG  Port  will  not 
result  in  short-term  effects;  however, 
long-term  effects  on  the  marine 
environment,  including  alteration  of  the 
seafloor  conditions,  continued 
disturbance  of  the  seafloor,  regular 
withdrawal  of  sea  water,  and  regular 
generation  of  underwater  noise,  will 
result  fium  Port  operations.  Specifically, 
a  small  area  (0.14  acre)  along  the 
Pipeline  Lateral  has  been  permanently 
altered  (armored)  at  two  cable  crossings. 
In  addition,  the  structures  associated 
with  the  NEG  Port  (flowlines,  mooring 
wire  rope  and  chain,  suction  anchors, 
and  pipeline  end  manifolds)  occupy  4.8 
acres  of  seafloor.  An  additional  area  of 
the  seafloor  of  up  to  43  acres  (worst  case 
scenario  based  on  severe  100-year  storm 
with  EBRVs  occupying  both  STL  buoys) 
will  be  subject  to  disturbance  due  to 
chain  sweep  while  the  buoys  are 
occupied.  Given  the  relatively  small  size 
of  the  NEG  Port  area  that  will  be  directly 
affected  by  Port  operations,  NMFS  does 
not  anticipate  that  habitat  joss  will  be 
significant. 


EBRVs  are  currently  authorized  to 
withdraw  an  average  of  4.97  million 
gallons  per  day  (mgd)  and  2.6  billion 
gallons  per  year  of  sea  water  for  general 
ship  operations  during  it  cargo  delivery 
activities  at  the  NEG  Port.  However, 
during  the  operations  of  the  NEG  Port 
facility,  it  was  revealed  that 
significantly  more  water  usage  is  needed 
firom  what  was  originally  evaluated  in 
the  final  USCG  Environmental  Impact 
Statement/Environmental  Impact  Report 
(EIS/EIR).  The  updates  for  the  needed 
water  intake  and  discharge  temperature 
are: 

•  11  billion  gallons  of  total  annual 
water  use  at  the  Port; 

•  Maximum  daily  intake  volume  of 
up  to  56  mgd  at  a  rate  of  0.45  feet  per 
second  when  an  EBRV  is  not  able  to 
achieve  the  heat  recovery  system  (HRS: 
It  is  the  capability  of  reducing  water  use 
during  the  regasification  process)  mode 
of  operation;  and, 

•  Maximum  daily  change  in 
discharge  temperature  of  12  °C  (2 1.6  °F) 
fi*om  ambient  from  the  vessel’s  main 
condenser  cooling  system. 

Under  the  requested  water-use 
scenario.  Tech  Tech  (2011)  conducted 
an  environmental  analysis  on  the 
potential  impacts  to  marine  mammals 


and  their  prey.  To  evaluate  impacts  to 
phytoplankton  undSr  the  increased 
water  usage,  the  biomass  of 
phytoplankton  lost  from  the 
Massachusetts  Bay  ecosystem  was 
estimated  based  on  the  method 
presented  in  the  final  EIS/EIR. 
Phytoplankton  densities  of  65,000  to 
390,000  cells/gallon  were  multiplied  by 
the  annual  planned  activities  of 
withdrawal  rate  of  11  billion  gallons  to 
estimate  a  loss  of  7.15  x  10^“*  to  4.29  x 
10^®  cells  per  year.  Assuming  a  dry- 
weight  biomass  of  10“^°  to  10~^^  gram 
per  cell  (g/cell),  an  estimated  7.2  kg  to 
429  kg  of  biomass  would  be  lost  from 
Massachusetts  Bay  under  the  proposed 
activity,  up  to  approximately  4.2  times 
that  estimated  in  the  final  EIS/EIR  for 
the  permitted  operational  scenario.  An 
order  of  magnitude  estimate  of  the  effect 
of  this  annual  biomass  loss  on  the 
regional  food  web  can  be  calculated 
assuming  a  10  percent  transfer  of 
biomass  from  one  trophic  level  to  the 
next  (Sumich  1988)  following  the 
method  used  in  the  final  EIS/EIR.  This 
suggests  that  the  loss  of  7.2  kg  to  429  kg 
of  ph)A;oplankton  will  result  in  the  loss 
of  about  0.7  kg  to  42.9  kg  of 
zooplankton,  less  than  0.1  kg  to  4.3  kg 
of  small  planktivorous  fish,  and  up  to 
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0.4  kg  of  large  piscivorous  fish 
(approximately  equivalent  to  a  single  1- 
pound  striped  bass).  Relative  to  the 
biomass  of  these  trophic  levels  in  the 
project  area,  this  biomass  loss  is  minor 
and  consistent  with  the  findings  in  the 
final  EIS/EIR. 

In  addition,  zooplankton  losses  will 
also  increase  proportionally  to  the 
increase  in  water  withdrawn.  The  final 
EIS/EIR  used  densities  of  zooplankton 
determined  by  the  sampling  conducted 
by  the  Massachusetts  Water  Resource 
Authority  (MWRA)  to  characterize  the 
area  around  its  offshore  outfall  and 
assumed  a  mean  zooplankton  density  of 
34.9  X  103  organisms  per  m^.  Applying 
this  density,  the  water  withdrawal 
volume  under  the  proposed  activity 
would  result  in  the  entrainment  of  2.2 
X  10*“  zooplankton  individuals  per  trip 
or  1.5  X  10*2  individuals  per  year. 
Assuming  an  average  biomass  of  0.63  x 
10 g  per  individual,  this  would  result 
in  the  loss  of  14.1  kg  of  zooplankton  per 
shipment  or  916.5  kg  of  zooplankton  per 
year.  As  discussed  for  phytoplankton, 
biomass  transfers  from  one  trophic  level 
to  the  next  at  a  rate  of  about  10  percent. 
Therefore,  this  entrainment  of 
zooplankton  would  result  in  loss  of 
about  91.6  kg  of  planktivorous  fish  and 
9.2  kg  of  large  piscivorous  fish 
(approximately  equivalent  to  two  9- 
pound  striped  bass).  These  losses  are 
minor  relative  to'the  total  biomass  of 
these  trophic  levels  in  Massachusetts 
Bay. 

Finally,  ichthyoplankton  (fish  eggs 
and  larvae)  losses  and  equivalent  age 
one  juvenile  fish  estimates  under  the 
proposed  activity  were  made  based  on 
actual  monthly  ichthyoplankton  data 
collected  in  the  port  area  from  October 
2005  through  December  2009  and  the 
proposed  activity  withdrawal  volume  of 
11  billion  gallons  per  year  evenly 
distributed  among  months  (0.92  billion 
gallons  per  month)  as  a  worst-case 
scenario,  representing  the  maximum 
number  of  Port  deliveries  during  any 
given  month.  Similarly,  the  lower, 
upper,  and  mean  annual  entrainment 
estimates  are  based  on  the  lower  and 
upper  95  percent  confidence  limits,  of 
the  monthly  mean  ichthyoplankton 
densities,  and  the  monthly  mean 
estimates  multiplied  by  the  monthly 
withdrawal  rate.of  0.92  billion  gallons 
per  month.  At  this  withdrawal  rate, 
approximately  106  million  eggs  and  67 
million  larvae  are  estimated  to  be  lost 
(see  Table  4.2-2  of  the  IHA  application). 
The  most  abundant  species  and  life 
stages  estimated  to  be  entrained  under 
the  proposed  activity  are  cunner  post 
yolk-sac  larvae  (33.3  million),  yellowtail 
flounder/Z,ahridae  eggs  (27.4  million) 
and  hake  species  eggs  (18.7  million). 


Together,  these  species  and  life  stages 
accounted  for  approximately  46  percent 
of  the  total  entrainment  estimated. 
Entrainment  was  estimated  to  be  highest 
in  June  through  July  when  97.4  million 
eggs  and  larvae  (approximately  57 
percent  of  the  annual  total)  were 
estimated  to  be  entrained.  Nevertheless, 
since  the  demand  for  natural  gas  and 
corresponding  Port  activities  will  likely 
be  greatest  during  the  winter  heating 
season  (November  through  March)  when 
impacts  from  entrainment  will  likely  be 
lower. 

These  estimated  losses  are  not 
significant  given  the  very  high  natural 
mortality  of  ichthyoplankton.  This 
comparison  was  done  in  the  final  EIS/ 
EIR  where  ichthyoplankton  losses  based 
on  historic  regional  ichthyoplankton' 
densities  and  a  withdrawal  rate  of 
approximately  2.6  billion  gallons  per 
year  were  represented  by  the  equivalent 
number  of  age  one  fish.  Under  the  final 
EIS/EIR  withdrawal  scenario,  equivalent 
age  one  losses  due  to  entrainment 
ranged  from  1  haddock  to  43,431  sand 
lance  (Tetra  Tech  2010).  Equivalent  age 
one  losses  under  the  conditions  when 
no  NEG  Port  operation  occurrence  were 
recalculated  using  Northeast  Ga,teway 
monitoring  data  in  order  to  facilitate 
comparisons  between  the  permitted 
scenario.  Using  Northeast  Gateway 
monitoring  data,  withdrawal  of  2.6 
billion  gallons  per  year  would  result  in 
equivalent  age  one  losses  ranging  from 
less  than  1  haddock  to  5,602  American 
sand  lance.' By  comparison,  equivalent 
age  one  losses  under  the  proposed 
activity  withdrawal  rate  of  11  billion 
gallons  per  year  ranged  from  less  than 
1  haddock  to  23,701  sand  lance  and 
were  generally  similar  to  or  less  than 
those  in  the  final  EIS/EIR.  Substantially 
more  equivalent  age  one  Atlantic 
herring,  pollock,  and  butterfish  were 
estimated  to  be  lost  under  the  final  EIS/ 
EIR  at  a  Withdrawal  rate  of  2.6  billion- 
gallons  per  year,  while  substantially 
more  .equivalent  age  one  Atlantic  cod, 
silver  hake  and  hake  species,  cunner, 
and  Atlantic  mackerel  are  estimated  to 
be  lost  under  the  proposed  activity. 

.  Although  no  reliable  annual  food  . 
consumption  rates  of  baleen  whales  are 
available  for  comparison,  based  on  the 
calculated  quantities  of  phytoplankton, 
zooplankton,  and  ichthyoplankton 
removal  analyzed  above,  it  is  reasonable 
to  conclude  that  baleen  whale  predation 
rates  would  dwarf  any  reasonable 
estimates  of  prey  removals  by  NEG  Port 
operations.  Therefore,  NMFS  believes.  - 
that  the  prey  removals  by  NEG  Port 
operations  resulting  from  water  usage 
will  have  negligible  impacts  on  marine 
mammal  habitat. 


NEG  Port  Maintenance 

As  stated  earlier,  NEG  LNG  Port  will 
require  scheduled  maintenance 
inspections  using  either  divers  or  ROVs. 
The  duration  of  these  inspections  are 
not  anticipated  to  be  more  than  two 
,  8-hour  working  days.  An  EBRV  will  not 
be  required  to  support  these  annual 
inspections.  Water  usage  during  the 
LNG  Port  maintenance  would  be  limited 
to  the  standard  requirements  of  NEG’s 
normal  support  vessel.  As  with  all 
vessels  operating  in  Massachusetts  Bay, 
sea  water  uptake  and  discharge  is 
required  to  support  engine  cooling, 
typically  using  a  once-through  system. 
'The  rate  of  seawater  uptake  varies  with 
the  ship’s  horsepower  and  activity  and 
therefore  will  differ  between  vessels  and 
activity  type.  For  example,  the  Gateway 
Endeavor  is  a  90-foot  vessel  powered 
with  a  1,200  horsepower  diesel  engine 
with  a  four^pump  seawater  cooling 
system.  This  system  requires  seawater 
intake  of  about  68  gallons  per  minute 
(gpm)  while  idling  and  up  to  about  150 
gpm  at  full  power.  Use  of  full  power  is 
required  generally  for  transit.  A 
conservatively  high  estimate  of  vessel 
activity  fOr  the  Gateway  Endeavor 
would  be  operation  at  idle  for  75 
percent  of  the  time  and  full  power  for 
25  percent  of  the  time.  During  the 
routine  activities  this  would  equate  to 
approximately  42,480  gallons  of 
seawater  per  8-hour  work  day.  When 
compared  to  the  engine  cooling 
requirements  of  an  EBRV  over  an  8-hour 
period  (approximately  18  million 
gallons),  the  Gateway  Endeavour  uses 
about  0.2  percent  of  the  EBRV 
requirement.  To  put  this  water  use  into 
context,  potential  effects  from  the 
waters-use  scenario  of  56  mgd  have 
been  concluded  to  be  orders  of 
magnitude  less  than  the  natmal 
fluctuations  of  Massachusetts  Bay  and 
Cape  Cod  Bay  and  not  detectable.  Water 
use  by  support  vessels  during  routine 
port  activities  would  not  materially  add 
to  the  overall  impacts.  , 

Certain  maintenance  and  repair 
activities  may  also  require  the  presence 
of  an  EBRV  at  the  Port.  Such  instances 
may  include  maintenance  and  repair  on 
the  STL  Buoy,  vessel  commissioning, 
and  any  onboard  equipment 
malfunction  or  failure  occurring  while  a 
vessel  is  present  for  cargo  delivery. 
Because  the  requested  water-use 
scenario  allows  for  daily  water  use  of  up 
to  56  mgd  to  support  standard  EBRV 
requirements  when  not  operating  in  the 
HRS  mode,  vessels  would  be  able  to 
remain  at  the  Port  as  necessary  to 
support  all  such  maintenance  and  repair 
scenarios.  Therefore,  NMFS  considers 
that  NEG  Port  maintenance  and  repair 
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would  have  negligible  impacts  to 
marine  mammal  habitat  in  the  proposed 
activity  area. 

Unanticipated  Algonquin  Pipeline 
Lateral  Maintenance  and  Repair 

As  stated  earlier,  proper  care  and 
maintenance  of  the  Algonquin  Pipeline 
Lateral  should  minimize  the  likelihood 
of  an  unanticipated  maintenance  and/or 
repair  event;  however,  unanticipated 
activities  may  occur  hnm  time  to  time 
if  facility  components  become  damaged 
or  malfunction.  Unanticipated  repairs 
may  range  from  relatively  minor 
activities  requiring  minimal  equipment 
and  one  or  two  diver/ROV  support 
vessels  to  major  activities  requiring 
larger  construction-type  vessels  similar 
to  those  used  to  support  the 
construction  and  installation  of  the 
facility. 

Major  repair  activities,  although 
unlikely,  may  include  repairing  or 
replacement  of  pipeline  manifolds  or  a 
sections  of  the  Pipeline  Lateral.  This 
type  of  work  would  likely  require  the 
use  of  large  specialty  construction 
vessels  such  as  those  used  during  the 
construction  and  installation  of  the  NEG 
Port  dnd  Algonquin  Pipeline  Lateral. 

The  duration  of  a  major  unplanned 
activity  would  depend  upon  the  type  of 
repair  work  involved  and  would  require 
careful  planning  and  coordination. 

Turbidity  would  likely  be  a  potential 
effect  of  Algonquin  Pipeline  Lateral 
maintenance  and  repair  activities  on 
listed  species.  In  addition,  the  possible 
removal  of  benthic  or  planktonic 
species,  resulting  from  relatively  minor 
construction  vessel  water  use 
requirements,  as  measiued  in 
comparison  to  EBRV  water  use,  is 
unlikely  to  affect  in  a  measurable  way 
the  food  sources  available  to  marine 
mammals.  Therefore,  NMFS  considers 
that  Algonquin  Pipeline  Lateral 
maintenance  and  repair  would  have 
negligible  impacts  to  marine  mammal 
habitat  in  the  proposed  activity  area. 

Proposed  Mitigation  Measures 

In  order  to  issue  an  incidental  take 
authorization  under  Section  101(a)(5)(D) 
of  the  MMPA,  NMFS  must  set  forth  the 
permissible  methods  of  taking  pursuant 
to  such  activity,  and  other  means  of 
effecting  the  least  practicable  adverse 
impact  on  such  species  or  stock  and  its 
habitat,  paying  particular  attention  to 
rookeries,  mating  grounds,  and  areas  of 
similar  significance,  and  on  the 
availability  of  such  species  or  stock  for 
taking  for  certain  subsistence  uses. 

For  the  proposed  NEG  LNG  Port 
operations  and  maintenance  and  repair 
activities,  Excelerate  and  Tetra  Tech 
worked  with  NMFS  and  proposed  the 


following  mitigation  measures  to 
minimize  the  potential  impacts  to 
marine  mammals  in  the  project  vicinity 
as  a  result  of  the  LNG  Port  and 
Algonquin  Pipeline  Lateral  operations 
and  maintenance  and  repair  activities. 
The  primary  purpose  of  these  proposed 
mitigation  measures  is  to  ensure  that  no 
marine  mammal  would  be  injured  or 
killed  by  vessels  transiting  the  LNG  Port 
facility,  and  to  .minimize  the  intensity  of 
noise  exposure  of  marine  mammals  in 
the  activity  area.  For  the  proposed  NEG 
Port  and  Algonquin  Pipeline  Lateral 
operations  and  rnaintenance  and  repair, 
the  following  mitigation  measures  are 
proposed. 

(a)  General  Marine  Mammal  Avoidance 
Measures 

(i)  All  vessels  shall  utilize  the 
International  Maritime  Organization 
(IMO)-approved  Boston  Traffic 
Separation  Scheme  (TSS)  on  their 
approach  to  and  departure  from  the 
NEG  Port  and/or  the  repair/maintenance 
area  at  the  earliest  practicable  point  of 
transit  in  order  to  avoid  the  risk  of 
whale  strikes. 

(ii)  Upon  entering  the  TSS  and  areas 
where  North  Atlantic  right  whales  are 
known  to  ocdm,  including  the  Great 
South  Ghannel  Seasonal  Management 
Area  (GSC-SMA)  and  the  SBNMS,  the 
EBRV  shall  go  into  “Heightened 
Awareness”  as  described  below. 

(A)  Prior  to  entering  and  navigating 
the  modified  TSS  the  Master  of  the 
vessel  shall: 

(I)  Consult  Navigational  Telex 
(NAVTEX),  NOAA  Weather  Radio,  the 
NOAA  Right  Whale  Sighting  Advisory 
System  (SAS)  or  other  means  to  obtain 
current  right  whale  sighting  information 
as  well  as  the  most  recent  Cornell 
acoustic  monitoring  buoy  data  for  the 
potential  presence  of  marine  mammals: 

(II)  Post  a  look-out  to  visually  monitor 
for  the  presence  of  marine  mammals; 

(III)  Provide Jhe  US  Coast  Guard 
(USCG)  required  96-hour  notification  of 
an  arriving  EBRV  to  allow  the  NEG  Port 
Manager  to  notify  Cornell  of  vessel 
arrival. 

(B)  The  look-out  shall  concentrate  his/ 
her’ observation  efforts  within  the  2-mile* 
radius  zone  of  influence  (ZOI)  from  the 
maneuvering  EBRV. 

(C)  If  marine  mamnial  detection  was 
reported  by  NAVTEX,  NOAA  Weather 
Radio,  SAS  and/or  an  acoustic 
monitoring  buoy,  the  look-out  shall 
concentrate  visual  monitoring  efforts 
towards  the  areas  of  the  most  recent 
detection. 

(D)  If  the  look-out  (or  any  other 
member  of  the  crew)  visually  detects  a 
marine  mammal  within  the  2-mile 


radius  ZOI  of  a  maneuvering  EBRV,  he/ 
she  will  take  the  following  actions: 

(I)  The  Officer-of-the-Watch  shall  be 
notified  immediately;  who  shall  then 
relay  the  sighting  information  to  the 
Master  of  the  vessel  to  ensure  action(s) 
can  be  taken  to  avoid  physical  contact 
with  marine  mammals. 

(n)  The  sighting  shall  be  recorded  in 
the  sighting  log  by  the  designated  look¬ 
out. 

(iii)  In  accordance  with  50  CFR 
224.103(c),  all  vessels  associated  with 
NEG  Port  and  Pipeline  Lateral  activities 
shall  not  approach  closer  than  500  yards 
(460  m)  to  a  North  Atlantic  right  whale 
and  100  yards  (91  m)  to  other  whales  to 
the  extent  physically  feasible  given 
navigational  constraints.  In  addition, 
when  approaching  and  departing  the 
project  area,  vessels  shall  be  operated  so 
as  to  remain  at  least  1  km  away  from 
any  visually-detected  North  Atlantic 
right  whales. 

(iv)  In  response  to  active  right  whale 
sightings  and  active  acoustic  detections, 
and  taking  into  account  exceptional 
circumstances,  EBRVs,  repair  and  ' 
maintenance  vessels  shall  take 
appropriate  actions  to  minimize  the  risk 
of  striking  whales.  Specifically  vessels 

'  shall: 

(A)  Respond  to  active  right  whale 
sightings  and/or  DMAs  reported  on  the 
Mandatory  Ship  Reporting  (MSR)  or 
SAS  by  concentrating  monitoring  efforts 
towards  the  area  of  most  recent 
detection  and  reducing  speed  to  10 
knots  or  less  if  the  vessel  is  yvdthin  the 
boundaries  of  a  DMA  (50  CFR  224.105) 
or  within  the  circular  area  centered  on 
an  area  8  nm  in  radius  from  a  sighting 
location; 

(B)  Respond  to  active  acoustic 
detections  by  concentrating  monitoring 
efforts  towards  the  area  of  most  recent 
detection  and  reducing  speed  to  10 
knots  or  less  within  an  area  5  nm  in 
radius  centered  on  the  detecting  AB; 
and 

(C)  Respond  to  additional  sightings 
made  by  the  designated  look-outs 
within  a  2-mile  radius  of  the  vessel  by 
slowing  the  vessel  to  10  knots  or  less 
and  concentrating  monitoring  efforts 
towards  the  area  of  most  recent  sighting. 

(v)  All  vessels  operated  under  NEG 
and  Algonquin  must  follow  the 
established  specific  speed  restrictions 
when  calling  at  the  NEG  Port.  The 
specific  speed  restrictions  required  for 
all  vessels  (i.e.,  EBRVs  and  vessels 
associated  with  maintenance  and  repair) 
consist  of  the  following: 

(A)  Vessels  shall  reduce  their 
maximum  transit  speed  while  in  the 
TSS  from  12  knots  or  less  to  10  knots 
or  less  from  March  1  to  April  30  in  all 
waters  bovmded  by  straight  lines 
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connecting  the  following  points  in  the 
order  stated  below  unless  an  emergency 
situation  dictates  for  an  alternate  speed. 
This  area  shall  hereafter  be  referred  to 
as  the  Off  Race  Point  Seasonal 
Management  Area  (ORP-SMA)  and 
tracks  NMFS  regulations  at  50  CFR 
224.105: 

42*30'  N  70°30'  W  41°40'  N  69°57'  W 
42°30'  N  69°45'  W  42°12'  N  70°15'  W 
41°40’  N  69°45'  W  42°12'  N  70°30'  W 
42°04.8'  N  70'’10'  W  42°30'  N  70°30'  W. 

(B)  Vessels  shall  reduce  their 
maximum  transit  speed  while  in  the 
TSS  to  10  knots  or  less  unless  an 
emergency  situation  dictates  for  an 
alternate  speed  from  April  1  to  July  31 
in  all  waters  bounded  by  straight  lines 
connecting  the  following  points  in  the 
order  stated  below.  This  area  shall 
hereafter  be  referred  to  as  the  GSC-SMA 
and  tracks  NMFS  regulations  at  50  CFR 
224.105: 

42°30'  N  69°45'  W  41°40'  N  69°45'  W 
42°30'  N  67°27'  W  42°30'  N  69°45'  W 
42°09'  N  67°08.4'  W  41°00'  N  69°05'  W 

(C)  Vessels  are  not  expected  to  transit 
the  Cape  Cod  Bay  or  the  Cape  Cod 
Canal;  however,  in  the  event  that  transit 
through  the  Cape  Cod  Bay  or  the  Cape 
Cod  Canal  is  required,  vessels  shall 
reduce  maximum  transit  speed  to  10 
knots  or  less  from  January  1  to  May  15 
in  all  waters  in  Cape  Cod  Bay,  extending 
to  all  shorelines  of  Cape  Cod  Bay,  with 

a  northern  boundary  of  42°12'  N  latitude 
and  the  Cape  Cod  Canal.  This  area  shall 
hereafter  be  referred  to  as  the  Cape  Cod 
Bay  Seasonal  Management  Area  (CCB- 
SMA). 

(D)  All  Vessels  transiting  to  and  from 
the  project  eirea  shall  report  their 
activities  to  the  mandatory  reporting 
Section  of  the  USCC  to  remain  apprised 
of  North  Atlantic  right  whale 
movements  within  the  area.  All  vessels 
entering  and  exiting  the  MSRA  shall 
report  their  activities  to 
WHALESNORTH.  Vessel  operators  shall 
contact  the  USCC  by  standard 
procedures  promulgated  through  the 
Notice  to  Mariner  system. 

(E)  All  Vessels  greater  than  or  equal 
to  300  gross  tons  (CT)  shall  maintain  a 
speed  of  10  knots  or  less,  unless  an 
emergency  situation  requires  speeds 
greater  than  10  knots. 

(F)  All  Vessels  less  than  300  CT 
traveling  between  the  shore  and  the 
project  area  that  are  not  generally 

.  restricted  to  10  knots  will  contact  the 
Mandatory  Ship  Reporting  (MSR) 
system,  the  USCC,  or  the  project  site 
before  leaving  shore  for  reports  of  active 
DMAs  and/or  recent  right  whale 
sightings  and,  consistent  with 
navigation  safety,  restrict  speeds  to  10 
knots  or  less  within  5  miles  (8 


kilometers)  of  any  sighting  location, 
when  traveling  in  any  of  the  seasonal 
management  areas  (SMAs)  or  when 
traveling  in  any  active  dynamic 
management  area  (DMA). 

(b)  NEC  Port-Specific  Operations 

(i)  In  addition  to  the  general  marine 
mammal  avoidance  requirements 
ideirtified  in  (5)(aJ  above,  vessels  calling 
on  the  NEC  Port  must  comply  with  the 
following  additional  requirements: 

(A)  EBRVs  shall  travel  at  10  knots 
maximum  speed  when  transiting  to/ 
from  the  TSS  or  to/from  the  NEC  Port/ 
Pipeline  Lateral  area.  For  EBRVs,  at  1.86 
miles  (3  km)  from  the  NEC  Port,  speed 
will  be  reduced  to  3  knots  and  to  less 
than  1  knot  at  1,640  ft  (500  m)  from  the 
NEC  buoys,  unless  an  emergency 
situation  dictates  the  need  for  an 
alternate  speed. 

(B)  EBRVs  that  are  approaching  or 
departing  from  the  NEC  Port  and  are 
within  the  ATBA5  surrounding  the  NEC 
Port,  shall  remain  at  least  1  km  away 
from  any  visually-detected  North 
Atlantic  right  whale  and  at  least  100 
yards  (91  m)  away  from  all  other 
visually-detected  whales  unless  an 
emergency  situation  requires  that  the 
vessel  stay  its  course.  During  EBRV 
maneuvering,  the  Vessel  Master  shall 
designate  at  least  one  look-out  to  be 
exclusively  and  continuously 
monitoring  for  the  presence  of  marine 
mammals  at  all  times  while  the  EBRV  is 
approaching  or  departing  from  the  NEC 
Port. 

(C)  During  NEC  Port  operations,  in  the 
event  that  a  whale  is  visually  observed 
within  1  km  of  the  NEC  Port  or  a 
confirmed  acoustic  detection  is  reported 
on  either  of  the  two  ABs  closest  to  the 
NEC  Port  (western-most  in  the  TSS 
array),  departing  EBRVs  shall  delay 
their  departure  from  the  NEC  Port, 
unless  an  emergency  situation  requires 
that  departure  is  not  delayed.  This 
departure  delay  shall  continue  until 
either  the  observed  whale  has  been 
visually  (during  daylight  hours) 
confirmed  as  more  than  1  km  from  the 
NEC  Port  or  30  minutes  have  passed 
without  another  confirmed  detection 
either  acoustically  within  the  acoustic 
detection  range  of  the  two  ABs  closest 
to  the  NEC  Port,  or  visually  within  1  km 
from  the  NEC  Port. 

(ii)  Vessel  captains  shall  focus  on 
reducing  dynamic  positioning  (DP) 
thruster  power  to  the  maximum  extent 
practicable,  taking  into  account  vessel 
and  Port  safety,  during  the  operation 
activities.  Vessel  captains  will  shut 
down  thrusters  whenever  they  are  not 
needed.  ^ 

(c)  Planned  and  Unplanned 
Maintenance  and  Repair  Activities 

(i)  NEC  Port 


(A)  The  Northeast  Cateway  shall 
conduct  empirical  source  level 
measurements  on  all  noise  emitting 
construction  equipment  and  all  vessels 
that  are  involved  in  maintenance/repair 
work. 

(B)  If  dynamic  positioning  (DP) 
systems  are  employed  and/or  activities 
will  emit  noise  with  a  source  level  of 
139  dB  re  1  pPa  at  1  m  or  greater, 
activities  shall  be  conducted  in 
accordance»with  the  requirements  for 
DP  systems  listed  in  (b)(ii)  above. 

(C)  Northeast  Cateway  shall  provide 
the  NMFS  Headquarters  Office  of  the 
Protected  Resources,  NMFS  Northeast 
Region  Ship  Strike  Coordinator,  and 
SBNMS  with  a  minimum'of  30  days 
notice  prior  to  any  planned  repair  and/ 
or  maintenance  activity.  For  any 
unplanned/emergency  repair/ 
maintenance  activity.  Northeast 
Cateway  shall  notify  the  agencies  as 
soon  as  it  determines  that  repair  work 
must  be  conducted.  Northeast  Cateway 
shall  continue  to  keep  the  agencies 
apprised  of  repair  work  plans  as  further 
details  (e.g.,  the  time,  location,  and 
nature^  of  the  repair)  become  available. 

A  final  notification  shall  be  provided  to 
agencies  72  hours  prior  to  crews  being 
deployed  into  the  field. 

(ii)  Pipeline  Lateral 

(A)  Pipeline  maintenance/repair 
vessels  less  than  300  CT  traveling 
between  the  shore  and  the  maintenance/ 
repair  area  that  are  npt  generally 
restricted  to  10  knots  shall  contact  the 
MSR  system,  the  USCC,  or  the  project 
site  before  leaving  shore  for  reports  of 
active  DMAs  and/or  recent  right  whale 
sightings  and,  consistent  with 
navigation  safety,  restrict  speeds  to  10 
knots  or  less  within  5  miles  (8  km)  of 
any  sighting  location,  when  travelling  in 
any  of  the  seasonal  management  areas 
(SMAs)  as  defined  above. 

(B)  Maintenance/repair  vessels  greater 
than  300  CT  shall  not  exceed  10  knots, 
unless  an  emergency  situation  that 
requires  speeds  greater  than  10  knots. 

(C)  Planned  maintenance  and  repair 
activities  shall  be  restricted  to  the 
period  between  May  1  and  November 
30. 

(D)  Unplanned/emergency 
maintenance  and  repair  activities  shall 
be  conducted  utilizing  anchor-moored 
dive  vessel  whenever  operationally 
possible. 

(E)  Algonquin  shall  also  provide  the 
NMFS  Office  of  the  Protected  Resources, 
NMFS  Northeast  Region  Ship  Strike 
Coordinator,  and  Stellwagen  Bank 
National  Marine  Sanctuary  (SBNMS) 
with  a  minimum  of  30-day  notice  prior 
to  any  planned  repair  and/or 
maintenance  activity.  For  any 
unplanned/emergency  repair/ 
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maintenance  activity.  Northeast 
Gateway  shall  notify  the  agencies  as 
soon  as  it  determines  that  repair  work 
must  be  conducted.  Algonquin  shall 
continue  to  keep  the  agencies  apprised 
of  repair  work  plans  as  further  details 
(e.g.,  the  time,  location,  and  nature  of 
the  repair)  become  available.  A  final 
notification  shall  be  provided  to 
agencies  72  hours  prior  to  crews  being 
deployed  into  the  field. 

IF)  If  dynamic  positioning  ^DP) 
systems  are  to  be  employed  and/or 
activities  will  emit  noise  with  a  source 
level  of  139  dB  re  1  pPa  at  1  m  or 
greater,  activities  shall  be  conducted  in 
accordance  with  the  requirements  for 
DP  systems  listed  in  (b)(ii)  above. 

(G)  In  the  event  that  a  whale  is 
visually  observed  within  0.5  mile  (0.8 
kilometers)  of  a  repair  or  maintenance 
vessel,  the  vessel  superintendent  or  on- 
deck  supervisor  shall  be  notified 
inunediately.  The  vessel’s  crew  shall  be 
put  on  a  heightened  state  of  alert  and 
the  marine  mammal  shall  be  monitored 
constantly  to  determine  if  it  is  moving 
toward  the  repair  or  maintenance  area. 

(H)  Repair/maintenance  vessel(s) 
must  cease  any  movement  and/or  cease 
all  activities  that  emit  noises  with 
source  level  of  139  dB  re  1  pPa  @  1  m 
or  higher  when  a  right  whale  is  sighted 
within  or  approaching  at  500  yd  (457  m) 
fi'om  the  vessel.  Repair  and  maintenance 
work  may  resume  after  the  marine 
mammal  is  positively  reconfirmed  . 
outside  the  established  zones  (500  yd 
[457  ml)  or  30  minutes  have  passed 
without  a  redetection.  Any  vessels 
transiting  the  maintenance  area,  such  as 
barges  or  tugs,  must  also  maintain  these 
separation  distances. 

(I)  Repair/maintenance  vessel(s)  must 
cease  any  movement  and/or  cease  all 
activities  that  emit  noises  with  source 
level  of  139  dB  re  1  pPa  @  1  m  or  higher 
when  a  marine  mammal  other  than  a 
right  whale  is  sighted  within  or 
approaching  at  100  yd  (91  m)  ft-om  the 
vessel.  Repair  and  maintenance  work 
may  resume  after  the  marine  mammal  is 
positively  reconfirmed  outside  the 
established  zones  (100  yd  (91  m])  or  30 
minutes  have  passed  without  a 
redetection.  Any  vessels  transiting  the 
maintenance  area,  such  as  barges  or 
tugs,  must  also  maintain  these 
separation  distances. 

(J)  Algonquin  and  associated 
contractors  shall  also  comply  with  the 
following: 

(I)  Operations  involving  equipment 
with  sound  source  levels  exceeding  139 
dB  re  IpPa  @  1  m  shall  “ramp-up” 
sound  sources,  allowing  whales  a 
chance  to  leave  the  area  before  sounds 
reach  maximum  levels.  In  addition. 
Northeast  Gateway,  Algonquin,  and 


other  associated  contractors  shall 
maintain  equipment  to  manufacturers’ 
specifications,  including  any  sound- 
mufiling  devices  or  engine  covers  in 
order  to  minimize  noise  effects.  Noisy 
construction  equipment  shall  only  be 
used  as  needed  and  equipment  shall  be 
turned  off  when  not  in  operation. 

(II)  Any  material  that  has  the  poteatial 
to  entangle  marine  mammals  (e.g., 
anchor  lines,  cables,  rope  or  other 
construction  debris)  shall  only  be 
deployed  as  needed  and  measures-  shall 
be  taken  to  minimize  the  chance  of 
entanglement. 

(III)  For  any  material  mentioned  above 
that  has  the  potential  to  entangle  marine 
mammals,  such  material  shall  be 
removed  firom  the  water  immediately 
unless  such  action  jeopardizes  the  safety 
of  the  vessel  and  crew  as  determined  by 
the  Captain  of  the  vessel. 

(IV)  In  the  event  that  a  marine 
mammal  becomes  entangled,  the  marine 
mammal  coordinator  and/or  PSO  will 
notify  NMFS  (if  outside  the  SBNMS), 
and  SBNMS  staff  (if  inside  the  SBNMS) 
immediately  so  that  a  rescue  effort  may 
be  initiated. 

(K)  All  maintenance/repair  activities 
shall  be  scheduled  to  occur  between 
May  1  and  November  30;  however,  in 
the  event  of  unplanned/emergency 
repair  work  that  cannot  be  scheduled 
during  the  preferred  May  through 
November  work  window,  the  following 
additional  measures  shedl  be  followed 
for  Pipeline  Lateral  maintenance  and 
repair  related  activities  between 
December  and  April: 

(I)  Between  December  1  and  April  30, 
if  on-board  PSOs  do  not  have  at  least 
0.5-mile  visibility,  they  shall  call  for  a 
shutdown.  At  the  time  of  shutdown,  the 
use  of  thrusters  must  be  minimized.  If 
there  are  potential  safety  problems  due 
to  the  shutdown,  the  captain  will  decide 
what  operations  can  safely  be  shut 
down. 

(II)  Prior  to  leaving  the  dock  to  begin 
transit,  the  barge  shall  contact  one  of  the 
PSOs  on  watch  to  receive  an  update  of 
sightings  within  the  visual  observation 
area.  If  the  PSO  has  observed  a  North 
Atlantic  right  whale  within  30  minutes 
of  the  transit  start,  the  vessel  shall  hold 
for  30  minutes  and  again  get  a  clearance 
to  leave  from  the  PSOs  on  board.  PSOs 
shall  assess  whale  activity  and  visual 
observation  ability  at  the  tiifie  of  the 
transit  request  to  cleeu-  the  barge  for 
release. 

(III)  Transit  route,  destination,  sea 
conditions  and  any  marine  mammal 
sightings/mitigation  actions  during 
watch  shall  be  recorded  in  the  log  book. 
Any  whale  sightings  within  1,000  m  of 
the  vessel  shall  result  in  a  high  alert  and 
slow  speed  of  4  knots  or  less  and  a 


sighting  within  750  m  shall  result  in 
idle  speed  and/or  ceasing  all  movement. 

(IV)  The  material  barges  and  tugs  used 
in  repair  and  maintenance  shall  transit 
ft-om  the  operations  dock  to  the  work 
sites  during  daylight  hours  when 
possible  provided  the  safety  of  the 
vessels  is  not  compromised.  Should 
transit  at  night  be  required,  the 
maximum  speed  of  the  tug  shall  be  5 
knots. 

(V)  All  repair  vessels  must  maintain  a 
speed  of  10  knots  or  less  during  daylight 
hours.  All  vessels  shall  operate  at  5 
knots  or  less  at  all  times  within  5  km  of 
the  repair  eurea. 

(d)  Acoustic  Monitoring  Related 
Activities 

(i)  Vessels  associated  with 
maintaining  the  acoustic  seafloor  eirray 
of  Marine  Autonomous  Recording  Units 
(MARUs)  and  the  AB  network  operating 
as  part  of  the  mitigation/monitoring 
protocols  shall  adhere  to  the  follovving 
speed  restrictions  and  marine  mammal 
monitoring  requirements: 

(A)  Vessels  maintaining  the  MARU 
array  that  are  greater  than  300  gross  tons 
(GT)  shall  not  exceed  10  knots. 

(B)  Vessels  maintaining  the  MARU 
array  that  are  less  than  300  GT  shall  riot 
exceed  15  knots  at  any  time,  but  shall 
adhere  to  speeds  of  10  knots  or  less  in 
the  following  areas  and  seasons: 

(I)  In  the  ORP-SMA  between  March  1 
and  April  30;  and 

(II)  In  the  CCB-SMA  between  January 
1  and  May  15. 

(C)  In  accordance  with  50  CFR 
224.103  (c),  all  vessels  associated  with 
NEG  Port  activities  shall  not  approach 
closer  than  500  yards  (460  meters)  to  a 
North  Atlantic  right  whale: 

(D)  All  vessels  shall  obtain  the  latest 
DMA  or  right  whale  sighting 
information  via  the  NAVTEX,  MSR, 

SAS,  NOAA  Weather  Radio,  or  other 
available  means  prior  to  operations  to 
determine  if  there  are  right  whajes 
present  in  the  operational  area. 

Mitigation  Conclusions 

NMFS  has  carefully  evaluated  the 
proposed  mitigation  measures  in  the 
context  of  ensuring  that  NMFS 
prescribes  the  means  of  effecting  the 
least  practicable  impact  on  the  affected 
marine  mammal  species  and  stocks  and 
their  habitat.  Our  evaluation  of  potential 
measures  included  consideration  of  the 
following  factors  in  relation  to  one 
another: 

•  The  manner  in  which,  and  the 
degree  to  which,  the  successful 
iiriplementation  of  the  measure  is 
expected  to  minimize  adverse  impacts 
to  marine  mammals; 
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•  The  proven  or  likely  efficacy  of  the 
specific  measure  to  minimize  adverse 
impacts  as  planned;  and 
'•  The  practicability  of  the  measure 
for  applicant  implementation. 

Based  on  our  evaluation  of  the 
applicant’s  proposed  measures,  NMFS 
has  preliminarily  determined  that  the 
proposed  mitigation  measures  provide 
the  means  of  effecting  the  least 
practicable  impact  on  marine  mammal 
species  or  stocks  and  their  habitat, 
paying  particular  attention  to  rookeries, 
mating  grounds,  and  areas  of  similar 
significance. 

Proposed  Monitoring  and  Reporting 
Measures 

In  order  to  issue  an  ITA  for  an 
activity.  Section  101(a)(5)(D)  of  the 
MMPA  states  that  NMFS  must  set  forth 
“requirements  pertaining  to  the 
monitoring  and  reporting  of  such' 
taking.”  The  MMPA  implementing 
regulations  at  50  CFR  216.104(a)(13) 
indicate  that  requests  for  IT  As  must 
include  the  suggested  means  of 
accomplishing  the  necessary  monitoring 
and  reporting  that  will  result  in 
increased  knowledge  of  the  species  and 
of  the  level  of  taking  or  impacts  on 
populations  of  marine  mainmals  that  are 
expected  to  be  present  in  the  proposed 
action  area. 

Proposed  Monitoring  Measures 
(a)  Vessel-Based  Visual  Monitoring 

(i)  Vessel-Based  monitoring  for 
marine  mammals  shall  be  done  by  - 
trained  look-outs  during-NEG  LNG  Port 
and  Pipeline  Lateral  operations  and 
maintenance  and  repair  activities.  The 
observers  shall  monitor  the  occurrence 
of  marine  mammals  near  the  vessels 
during  LNG  Port  and  Pipeline  Lateral 
related  activities.  Lookout  duties 
include  watching  for  and  identifying 
marine  mammals;  recording  their 
numbers,  distances,  and  reactions  to  the 
activities;  and  documenting  “take  by 
harassment”. 

(ii)  The  vessel  look-outs  assigned  to  , 
visually  monitor  for  the  presence  of 
marine  mammals  and  shall  be  provided 
with  the  following: 

(A)  Recent  NAVTEX,  NOAA  Weather 
Radio,  SAS  and/or  acoustic  monitoring 
buoy  detection  data; 

(B)  Binoculars  to  support 
observations; 

(C)  Marine  mammal  detection  guide 
sheets;  and  '* 

(D)  Sighting  log. 

(b)  NEG  LNG  Port  Opejations 

(i)  All  individuals  onboard  the  EBRVs 
responsible  for  the  navigation  duties 
and  any  other  personnel  that  could  be 


assigned  to  monitor  for  marine 
mammals  shall  receive  training  on 
marine  mammal  sighting/reporting  and 
vessel  strike  avoidance  measures. 

(ii)  While  an  EBRV  is  navigating 
within  the  designated  TSS,  there  shall 
be  three  people  with  look-out  duties  on 
or  near  the  bridge  of  the  ship  including 
the  Master,  the  Officer-of-the- Watch  and 
the  Helmsman-on-watch.  In  addition  to 
the  standard  watch  procedures,  while 
the  EBRV  is  transiting  within  the 
designated  TSS,  maneuvering  within 
the  Area  to  be  Avoided  (ATBA),  and/or 
while  actively  engaging  in  the  use  of 
thrusters,  an  additional  look-out  shall  be 
designated  to  exclusively  and 
continuously  monitor  for  marine 
mammals. 

(iii)  All  sightings  of  marine  mammals 
by  the  designated  look-out,  individuals 
posted  to  navigational  look-out  duties 
and/or  any  other  crew  member  while 
the  EBRV  is  transiting  within  the  TSS, 
maneuvering  within  the  ATBA  and/or 
when  actively  engaging  in  the  use  of 
thrusters,  shall  be  immediately  reported 
to  the  Officer-of-the-Watch  who  shall 
then  alert  the  Master.  The  Master  or 
Officer-of-the-Watch  shall  ensure  the 
required  reporting  procedures  are 
followed  and  the  designated  marine 
mammal  look-out  records  all  pertinent 
information  relevant  to  the  sighting. 

(iv)  Visual  sightings  made  by  look¬ 
outs  from  the  EBRVs  shall  be  recorded 
using  a  standard  sighting  log  form. 
Estimated  locations  shall  be  reported  for 
each  individual  and/or  group  of 
individuals  categorized  by  species  when 
known.  This  data  shall  be  entered  into 

a  database  and  a  summary  of  monthly 
sighting  activity  shall  be  provided  to 
NMFS.  Estimates  of  take  and  copies  of 
these  log  sheets  shall  also  be  included 
in  the  reports  to  NMFS. 

(c)  Planned  and  Unplanned 
Maintenance  and  Repair 

(i)  Two  (2)  qualified  and  NMFS- 
approved  protected  species  observers 
(PSOs)  shall  be  assigned  to  each  vessel 
that  will  use  dynamic  positioning  (DP) 
systems  during  maintenance  and  repair 
related  activities.  PSOs  shall  operate 
individually  in  designated  shifts  to 
accommodate  adequate  rest  schedules. 
Additional  PSOs  shall  be  assigned  to 
additional  vessels  if  auto-detection  buoy 
(AB)  data  indicates  that  spund  levels . 
exceed  120  dB  re  1  pPa,  further  then  100 
meters  (328  feet)  firom  these  vessels. 

(ii)  All  PSOs  shall  receive  NMFS- 
approved  marine  mammal  observer 
training  and  be  approved  in  advance  by 
NMFS  after  review  of  their  resume.  All 
PSOs  shall  have  direct  field  experience 
on  marine  mammal  vessels  and/or  aerial 


surveys  in  the  Atlantic  Ocean/Gulf  of 
Mexico. 

(iii)  PSOs  (one  primary  and  one 
secondary)  shall  be  responsible  for 
visually  locating  marine  mammals  at  the 
ocean’s  surface  and,  to  the  extent 
possible,  identifying  the  species.  The 
primary  PSO  shall  act  as  the 
identification  specialist  and  the 
secondary  PSO  wiH  serve  as  data 
recorder  and  also  assist  with 
identification.  Both  PSOs  shall  have 
responsibility  for  monitoring  for  the 
presence  of  marine  mammals  and  sea 
turtles.  Specifically  PSO’s  shall: 

(A)  Monitor  at  all  hours  of  the  day, 
scanning  the  ocean  surface  by  eye  for  a 
minimum  of  40  minutes  every  hour. 

(B)  Monitor  the  area  where 
maintenance  and  repair  work  is 
conducted  beginning  at  daybreak  using 
25x  power  binoculars  and/or  hand-held 
binoculars.  Night  vision  devices  must  be 
provided  as  standard  equipment  for 
monitoring  during  low-light  hours  and 
at  night. 

(C)  Conduct  general  360°  visual 
monitoring  during  any  given  watch 
period  and  target  scanning  by  the 
observer  shall  occur  when  alerted  of  a 
whale  presence. 

(D)  Alert  the  vessel  superintendent  or 
construction  crew  supervisor  of  visual 
detections  within  2  miles  (3.31 
kilometers)  immediately. 

(E)  Record  all  sightings  on  marine 
mammal  field  sighting  logs. 

Specifically,  all  data  shall  be  entered  at 
the  time  of  observation,  notes  of 
activities  will  be  kept,  and  a  daily  report 
prepared  emd  attached  to  the  daily  field 
sighting  log  form.  The  basic  reporting 
requirements  include  the  following:  • 

•  Beaufort  sea  state; 

•  Wind  speed; 

•  Wind  direction; 

•  Temperature; 

•  Precipitation; 

•  Glare; 

•  Percent  cloud  cover; 

•  Number  of  animals; 

•  Species; 

•  Position: 

•  Distance; 

•  Behavior; 

•  Direction  of  movement;  and 

•  Apparent  reaction  to  construction 
activity. 

(iv)  In  the  event  that  a  whale  is 
visually  observed  within  the  2-mile 
(3.31-kilometers)  zone  of  influence 
(ZOI)  of  a  DP  vessel  or  other 
construction  vessel  that  has  shown  to 
emit  noise  with  source  level  in  excess 
of  139  dB  re  1  pPa  @  1  m,  the  PSO  will 
notify  the  repair/maintenance 
construction  crew  to  minimize  the  use 
of  thrusters  until  the  animal  has  moved 
away,  unless  there  me  divers  in  the 
water  or  an  ROV  is  deployed. 
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(d)  Acoustic  Monitoring 

(i)  Northeast  Gateway  shall  monitor 

the  noise  environment  in  Massachusetts 
Bay  in  the  vicinity  of  the  NEG  Port  and 
Pipeline  Lateral  using  an  array  of  19 
MARUs  that  were  deployed  initially  in 
April  2007  to  collect  data  during  NEG 
LNG  Port  and  Pipeline  Lateral  related 
activities.  , 

(ii)  The  acoustic  data  collected  by  the 
MARUs  shall  be  analyzed  to  document 
the  seasonal  occurrences  and  overall 
distributions  of  whales  (primarily  fin, 
humpback  and  right  whales)  within 
approximately  10  nm  of  the  NEG  Port 
and  shall  measure  and  document  the 
noise  “budget”  of  Massachusetts  Bay  so 
as  to  eventually  assist  in  determining 
whether  or  not  an  overall  increase  in 
noise  in  the  Bay  associated  with  the 
Project  might  be  having  a  potentially 
negative  impact  on  marine  mammals. 

(iii)  In  addition  to  the  19  MARUs, 
Northeast  Gateway  shall  deploy  10  ABs 
within  the  Separation  Zone  of  the  TSS 
for  the  operational  life  of  the  Project. 

(iv)  The  ABs  shall  be  used  to  detect 
a  calling  North  Atlantic  right  whale  an 
average  of  5  nm  from  each  AB.  The  AB 
system  shall  be  the  primary  detection 
mechanism  that  alerts  the  EBRV  Master 
to  the  occurrence  of  right  whales, 
heightens  EBRV  awarenef^s,  and  triggers 
necessary  mitigation  actions  as 
described  in  section  (5)  above. 

(e)  Acoustic  Whale  Detection  and 
Response  Plan 

(i)  NEG  Port  Operations 

(A)  Ten  (10)  ABs  that  have  been 
deployed  since  2007  shall  be  used  to 

.  continuously  screen  the  low-frequency 
dcoustic  environment  (less  than  1,000 
Hertz)  for  right  whale  contact  calls 
occurring  within  an  approximately  5- 
nm  radius  from  each  buoy  (the  AB’s 
detection  range). 

(B)  Once  a  confirined  detection  is 
made,  the  Master  of  any  EBRVs 
operating  in  the  area  will  be  alerted 
immediately. 

(ii)  NEG  Port  and  Pipeline  Lateral 
Planned  and  Unplanned/Emergency 
Repair  and  Maintenance  Activities 

(A)  If  the  repair/maintenance  work  is 
located  outside  of  the  detectible  range  of 
the  10  project  area  ABs,  Northeast 
Gateway  and  Algonquin  shall  consult 
with  NOAA  (NMFS  and  SBNMS)  to 
determine  if  the  work  to  be  conducted 
warrants  the  temporary  installation  of 
an  additional  AB(s)  to  help  detect  and 
provide  early  warnings  for  potential 
occurrence  of  right  whales  in  the 
vicinity  of  the  repair  area. 

(B)  The  number  of  ABs  installed 
around  the  activity  site  shall  be 
commensurate  with  the  type  and  spatial 


extent  of  maintenance/repair  work 
required,  but  must  be  sufficient  to  detect 
vocalizing  right  whales  within  the  120- 
dB  impact  zone. 

(C)  Should  acoustic  monitoring  be 
deemed  necessary  during  a  planned  or 
unplanned/emergency  repair  and/or 
maintenance  event,  active  monitoring 
for  right  whale  calls  shall  begin  24 
hours  prior  to  the  start  of  activities. 

(D)  Source  level  data  from  the 
acoustic  recording  units  deployed  in  the 
NEG  Port  and/or  Pipeline  Lateral 
maintenance  and  repair  area  shall  be 
provided  to  NMFS. 

Proposed  Reporting  Measures 

(a)  Throughout  NEG  Port  and  Pipeline 
Lateral  operations.  Northeast  Gateway 
and  Algonquin  shall  provide  a  monthly 
Monitoring  Report.  The  Monitoring 
Report  shall  include: 

(i)  Both  copies  of  the  raw  visual  EBRV 
lookout  sighting  information  of  marine 
mammals  that  occurred  within  2  miles 
of  the  EBRV  while  the  vessel  transits 
within  the  TSS,  maneuvers  within  the 
ATBA,  and/or  when  actively  engaging 
in  the  use  of  thrusters,  and  a  summary 
of  the  data  collected  by  the  look-outs 
over  each  reporting  period. 

(ii)  Copies  of  the  raw  PSO  sightings 
information  on  marine  mammals 
gathered  during  pipeline  repair  or 
maintenance  activities.  This  visual 
sighting  data  shall  then  be  correlated  to 
periods  of  thruster  activity  to  provide 
estimates  of  marine  mammal  takes  (per 
species/species  class)  that  took  place 
during  each  reporting  period. 

(iii)  Conclusion  of  any  planned  or 
unplanned/emergency  repair  and/or 
maintenance  period,  a  report  shall  be 
submitted  to  NMFS  summarizing  the 
repair/maintenance  activities,  marine 
mammal  sightings  (both  visual  and 
acoustic),  empirical  source-level 
measurements  taken  during  the  repair 
work,  and  any  mitigation  measures 
taken. 

•  (b)  During  the  maintenance  and  repair 
of  NEG  Port  components,  weekly  status 
reports  shall  be  provided  to  NOAA 
(both  NMFS  and  SBNMS)  using 
standardized  reporting  forms.  The 
weekly  reports  shall  include  data 
collected  for  each  distinct  marine 
mammal  species  observed  in  the  repair/ 
mainteiiance  area  during  the  period  that 
maintenance  and  repair  activities  were 
taking  place.  The  weekly  reports  shall 
include  the  following  information: 

(i)  Location  (in  longitude  and  latitude 
coordinates),  time,  and  the  nature  of  the 
maintenance  and  repair  activities; 

(ii)  Indication  of  whether  a  DP  system 
was  operated,  and  if  so,  the  number  of 
thrusters  being  used  and  the  time  and 
duration  of  DP  operation; 


(iii)  Mcirine  mammals  observed  in  the 
area  (number,  species,  age  group,  and 
initial  behavior); 

(iv)  The  distance  of  observed  marine' 
mammals  from  the  maintenance  and 
repair  activities; 

(v)  Ch^ges,  if  any,  in  marine 
mammal  behaviors  during  the 
observation; 

(vi)  A  description  of  any  mitigation 
measures  (power-down,  shutdown,  etc.) 
implemented; 

(vii)  Weather  condition  (Beaufort  sea 
state,  wind  speed,  wind  direction, 
ambient  temperature,  precipitation,  and 
percent  cloud  cover  etc.); 

(viii)  Condition  of  the  observation 
(visibility  and  glare);  and 

(ix)  Details  of  passive  acoustic 
detections  and  any  action  taken  in 
response  to  those  detections. 

(d)  Injiured/Dead  Protected  Species 
Reporting 

(i)  In  the  unanticipated  event  that 
survey  operations  clearly  cause  the  take 
of  a  marine  mammal  in  a  manner 
prohibited  by  the  proposed  IHA,  such  as 
an  injury  (Level  A  harassment),  serious 
injury  or  mortality  (e.g.,  ship-strike,  gear 
interaction,  and/or  entanglement),  NEG 
and/or  Algonquin  shall  immediately 
cease  activities  and  immediately  report 
the  incident  to  the  Supervisor  of  the 
Incidental  Take  Program,  Permits  and 
Conservation  Division,  Office  of 
Protected  Resources,  NMFS,  at  301- 
427-8401  and/or  by  email  to 
Jolie.Harrison@noaa.gov  and 
Shane.Guan@noaa.gov  and  the 
Northeast  Regional  Stranding 
Coordinators  [Men dy. Garron@noaa .gov 
or  Lanni.HaII@noaa.gov]  or  by  phone  at 
978-281-9300.  The  report  must  include 
the  following  information: 

(A)  time,  date,  and  location  (latitude/ 
longitude)  of  the  incident; 

(B)  the  name  and  type  of  vessel 
involved; 

(C)  the  vessel’s  speed  during  and 
leading  up  to  the  incident; 

(D)  description  of  the  incident; 

(E)  status  of  all  sound  source  use  in 
the  24  hours  preceding  the  incident; 

(F)  water  depth; 

(G)  environmental  conditions  (e.g., 
wind  speed  and  direction,  Beaufort  sea 
state,  cloud  cover,  emd  visibility); 

(H)  description  of  marine  mammal 
observations  in  the  24  hours  preceding 
the  incident; 

(I)  species  identification  or 
description  of  the  animal(s)  involved; 

(J)  the  fate  of  the  animal(s);  and 

(K)  photographs  or  video  footage  of 
the  animal  (if  equipment  is  available). 

Activities  shall  not  resume  until 
NMFS  is  able  to  review  the 
circumstances  of  the  prohibited  take. 
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NMFS  shall  work  with  NEG  and/or 
Algonquin  to  determine  what  is 
necessary  to  minimize  the  likelihood  of 
further  prohibited  take  and  ensure 
MMPA  compliance.  NEG  and/or 
Algonquin  may  not  resume  their 
activities  until  notified  by  NMFS  via 
letter,  email,  or  telephone. 

(ii)  In  the  event  that  NEG  and/or 
Algonquin  discovers  an  injured  or  dead 
marine  mammal,  and  the  lead  PSO 
determines  that  the  cause  of  the  injury 
or  death  is  unknown  and  the  death  is 
relatively  recent  (i.e.,  in  less  than  a 
moderate  state  of  decomposition  as 
described  in  the  next  paragraph),  NEG 
and/or  Algonquin  will  immediately 
report  the  incident  to  the  Supervisor  of 
the  Incidental  Take  Program,  Permits 
and  Conservation  Division,  Office  of 
Protected  Resources,  NMFS,  at  301- 
427-8401,  and/or  by  email  to 
Jolie.Harrison@noaa.gov  and 
Shane.Guan@noaa.gov  and  the  NMFS 
Northeast  Stranding  Coordinators 
[Mendy.Garron@noaa.gov  or 
Lanni.Hall@noaq.gov)  or  by  phone  at 
978-281-9300,  within  24  hours  of  the 
discovery.  The  report  must  include  the 
same  information  identified  above. 
Activities  may  continue  while  NMFS 
reviews  the  circumstances  of  the 
incident.  NMFS  will  work  with  NEG 
and/or  Algonquin  to  determine  whether 
modifications  in  the  activities  are 
appropriate. 

(iii)  In  the  event  that  NEG  or 
Algonquin  discovers,  an  injured  or  dead 
marine  mammal,  and  the  lead  PSO 
determines  that  the  injury  or  death  is 
not  associated  with  or  related  to  the 
activities  authorized  (if  the  IHA  is 
issued)  (e.g.,  previously  wounded 
animal,  carcass  with  moderate  to 
advanced  decomposition,  or  scavenger 
damage),  NEG  and/or  Algonquin  shall 
report  the  incident  to  the  Supervisor  of 
the  Incidental  Take  Program,  Permits 
and  Conservation  Division,  Office  of 
Protected  Resources,  NMFS,  at  301- 
427-8401,  and/or  by  email  to 
Jolie.Harrison@noaa.gov  and 
Shane.Guan@noaa.gov  and  the  NMFS 
Northeast  Stranding  Coordinators 
[Mendy.Garron@noaa.gov  or 
Lanni.HaII@noaa.gov)  or  by  phone  at 
978-281-9300,  within  24  hours  of  the 
discovery.  NEG  and/or  Algonquin  shall 
provide  photographs  or  video  footage  (if 
available)  or  other  documentation  of  the 
stranded  animal  sighting  to  NMFS  and 
the  Marine  Mammal  Stranding  Network. 
NEG  and/or  Algonquin  can  continue  its 
operations  under  such  a  case. 


Summary  of  Previous  Monitoring 
Reports 

Based  on  monthly  activity  reports 
submitted  to  NMFS  for  the  period 
between  August  2010  and  October  2013, 
there  were  no  activities  at  the  NEG  Port 
during  the  period.  Therefore,  no  take  of 
marine  mammals  occurred  or  were 
reported  during  this  period.  • 

Estimated  Take  by  Incidental 
Harassment 

Except  with  respect  to  certain 
activities  not  pertinent  here,  the  MMPA 
defines  “harassment”-  as;  any  act  of 
pursuit,  torment,  or  annoyance  which  (i) 
has  the  potential  to  injure  a  marine 
mammal  or  marine  mammal  stock  in  the 
wild  [Level  A  harassment);  or  (ii)  has 
the  potential  to  disturb  a  marine 
mammal  or  marine  mammal  stock  in  the 
wild  by  causing  disruption  of  behavioral 
patterns,  including,  but  not  limited  to, 
migration,  breathing,  nursing,  breeding, 
feeding,  or  sheltering  [Level  B 
harassment).  Only  take  by  Level  B 
harassment  is  anticipated  as  a  result  of 
NEC’s  operation  and  maintenance  and 
repair  activities.  Anticipated  take  of 
marine  mammals  is  associated  with 
operation  of  dynamic  positioning  during 
the  docking  of  the  LNG  vessels  and 
positioning  of  maintenance  and  dive 
vessels,  and  by  operations  of  certain 
machinery  during  maintenance  and 
repair  activities.  The  regasification 
process  itself  is  an  activity  that  does  not 
rise  to  the  level  of  taking,  as  the 
modeled  source  level  for  this  activity  is 
108  dB.  Certain  species  may  have  a 
behavioral  reaction  to  the  sound  emitted 
during  the.  activities.  Hearing 
impairment  is  not  anticipated. 
Additionally,  vessel  strikes  are  not 
anticipated,  especially  because  of  the 
speed  restriction  measures  that  are 
proposed  that  were  described  earlier  in 
this  document. 

The  full  suite  of  potential  impacts  to 
marine  mammals  was  described  in 
detail  in  the  “Potential  Effects  of  the 
Specified  Activity  on  Marine  Mammals” 
section  found  earlier  in  this  document. 
The  potential  effects  of  sound  from  the 
proposed  open  water  marine  survey 
programs  might  include  one  or  more  of 
the  following:  masking  of  natural 
sounds;  behavioral  disturbance;  non- 
auditory  physical  effects;  and,  at  least  in 
theory,  temporary  or  permanent  hearing 
impairment  (Richardson  et  al.  1995).  As 
discussed  earlier  in  this  document,  the 
most  common  impact  will  likely  be 
firom  behavioral  disturbance,  including 
avoidance  of  the  ensonified  area  or 
changes  in  speed,  direction,  and/or 


diving  profile  of  the  animal.  For  reasons 
discussed  previously  in  this  document, 
hearing  impairment  (TTS  and  PTS)  is 
highly  unlikely  to  occur  based  on  the 
proposed  mitigation  and  monitoring 
measures  that  would  preclude  marine 
mammals  from  being  exposed  to  noise 
levels  high  enough  to  cause  hearing 
impairment. 

For  non-pulse  sounds,  such  as  those 
,  produced  by  operating  dynamic 
positioning  (DP)  thruster  during  vessel 
docking  and  supporting  underwater 
construction  and  repair  activities  and 
the  operations  of  various  machineries 
that  produces  non-pulse  noises,  NMFS 
uses  the  120  dB  (rms)  re  1  pPa  isopleth 
to  indicate  the  onset  of  Level  B 
harassment. 

NEG  Port  and  Algonquin  Pipeline 
Lateral  Activities  Acoustic  Footprints 

I.  NEG  Port  Operations 

For  the  purposes  of  understanding  the 
noise  footprint  of  operations  at  the  NEG 
Port,  measurements  taken  to  capture 
operational  noise  (docking,  undocking, 
regasification,  and  EBRV  thruster  use) 
during  the  2006  Gulf  of  Mexico  field 
event  were  taken  at  the  source. 
Measurements  taken  during  EBRV 
transit  were  normalized  to  a  distance  of 
328  feet  (100  meters)  to  serve  as  a  basis 
for  modeling  sound  propagation  at  the 
NEG  Port  site  in  Massachusetts  Bay. 

Sound  propagation  calculations  for 
operational  activities  were  then 
completed  at  two  positions  in 
Massachusetts  Bay  to  determine  site- 
specific  distances  to  the  120/160/180  dB 
isopleths: 

•  Operations  Position  1 — Port  (EBRV 

Operations):  70°36.261'  W  and 

42°23.790'  N 

•  Operations  Position  2 — Boston  TSS 

(EBRV  Transit):  70°17.621'  W  and 

42°1 7.539' N 

At  each  of  these  locations  sound 
propagation  calculations  were 
performed  to  determine  the  noise 
footprint  of  the  operation  activity  at 
each  of  the  specified  locations. 
Calculations  were  performed  in 
accordance  with  Marsh  and  Schulkin 
(1985)  and  Richardson  et  al.  (1995)  and 
took  into  consideration  aspects  of  water 
depth,  sea  state,  bathymetry,  and  seabed 
composition.  In  addition,  the  acoustic 
modeling  performed  specifically 
evaluated  sound  energy  in  1/3 -octave 
spectral  bands  covering  frequencies 
from  12.5  Hz  to  20  kHz.  The  resultant 
underwater  sound  pressure  levels  to  the 
120  dB  isopleth  is  presented  in  Table  2. 
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Table  2— Radii  of  120-dB  SPL 
IsoPLETHS  From  NEG  LNG  Oper¬ 
ations 


Radius  to 
120-dB 
zone  (m) 

One  EBRV  docking  procedure 

. 

with  support  vessel  . 

4,250 

Two  EBRV  docking  procedure 

with  support  vessel  ..* . 

5,500 

EBRV  regasification . 

<300 

EBRV  transiting  the  TSS  (10 

knot)  . 

1,750 

II.  NEG  Port  Maintenance  and  Repair 

Modeling  analysis  conducted  for  the 
construction  of  the  NEG  Port  concluded 
that  the  only  underwater  noise  of 
critical  concern  during  NEG  Port 
construction  would  be  from  vessel 
noises  such  as  turning  screws,  engine 
noise,  noise  of  operating  machinery,  and 
thruster  use.  To  confirm  these  modeled 
results  and  better  understand  the  noise 
footprint  associated  with  construction 
activities  at  the  NEG  Port,  field 
measurements  were  taken  of  various 
construction  activities  during  the  2007 
NEG  Port  and  Algonquin  Pipeline 
Lateral  Construction  period. 
Measurements  were  taken  and 
normalized  as  described  to  establish  the 
“loudest”  potential  construction 
measurement  event.  One  position 
within  Massachusetts  Bay  was  then 
used  to  determine  site-specific  distances 
to  the  120/180  dB  isopleths  for  NEG 
Port  maintenance  and  repair  activities: 

•  Construction  Position  1.  Port: 

70°36.261'  W  and  42°23.790'  N 

Sound  propagation  calculations  were 
performed  to  determine  the  noise 
footprint  of  the  construction  activity. 

The  calculations  took  into  consideration 
aspects  of  water  depth,  sea  state, 
bathymetry,  and  seabed  composition, 
and  specifically  evaluated  sound  energy 
in  the  range  that  encompasses  the 
auditory  frequencies  of  marine 
mammals  and  at  which  sound 
propagates  beyond  the  immediate 
vicinity  of  the  source.  These  results  • 
were  then  summed  across  frequencies  to 
provide  the  broadband  received  levels  at 
receptor  locations.  The  results  showed 
that  the  estimated  distance  from  the 
loudest  source  involved  in  construction 
activities  fell  to  120  dB  re  1  pPa  at  a 
distance  of  3,600  m. 

III.  Algonquin  Pipeline  Lateral 
Operation  and  Maintenance  Activities 

Modeling  analysis  conducted  during 
the  NEG  Port  and  Pipeline  Lateral 
construction  concluded  that  the  only" 
underwater  noise  of  critical  concern 
during  such  activities  would  be  from 


vessel  noises  such  as  turning  screws, 
engine  noise,  noise  of  operating 
machinery,  and  thruster  use.  As  with 
construction  noise  at  the  NEG  Port,  to 
confirm  modeled  results  and  better 
understand  the  noise  footprint 
associated  with  construction  activities 
along  the  Algonquin  Pipeline  Lateral, 
field  measurements  were  taken  of 
various  construction  activities  during 
the  2007  NEG  Port  and  Algonquin 
Pipeline  Lateral  construction  period. 
Measurements  were  taken  and 
normalized  to  establish  the  “loudest” 
potential  construction  measurement 
event.  Two  positions  within 
Massachusetts  Bay  were  then  used  to 
determine  site-specific  distances  to  the 
120/160/180  dB  isopleths: 

•  Construction  Position  2.  PLEM: 
70'’46.755'  W  and  42°28.764'  N. 

•  Construction  Position  3.  Mid- 
Pipeline:  70°40.842'  W  and  42°31.328' 

N. 

Sound  propagation  calculations  were 
performed  to  determine  the  noise 
footprint  of  the  construction  activity. 

The  calculations  took  into  consideration 
aspects  of  water  depth,  sea  state, 
bathymetry,  and  seabed  composition, 
and  specifically  evaluated  sound  energy 
in  the  range'that  encompasses  the 
auditory  frequencies  of  marine 
mammals  and  at  which  sound 
propagates  beyond  the  immediate 
vicinity  of  the  source.  These  results 
were  ihen  summed  across  frequencies  to 
provide  the  broadband  received  levels  at 
receptor  locations.  The  results  of  the 
distances  to  the  120-dB  are  shown  in 
Table  3. 

Table  3— Radii  of  120-dB  SPL 
Isopleths  From  Algonquin  Pipe¬ 
line  Lateral  Operation  and 
Maintenance 


• 

Radius  to 
120-dB 
zone  (m) 

Barge/tug  (pulling  &  pushing)/ 
construction  vessel/barge  @ 
PLEM  . 

3,600 

Barge/tug  (pulling  &  pushing)/ 
construction  vessel/barge  @ 

mid-pipeline . 

2,831 

The  basis  for  Northeast  Gateway  and 
Algonquin’s  “take”  estimate  is  the 
number  of  marine  mammals  that  would 
be  exposed  to  sound  levels  in  excess  of 
120  dB,  which  is  the  threshold  used  by 
NMFS  for  non-pulse  sounds.  For  the 
NEG  LNG  Port  and  Algonquin  Pipeline 
Lateral  operations  and  maintenance  and 
repair  activities,  the  take  estimates  are 
determined  by  multiplying  the  120-dB 
esonified  area  by  local  marine  mammal 


density  estimates,  and  then  multiplying 
by  the  estimated  dates  such  activities 
would  occur  during  a  year-long  period. 
For  the  NEG  Port  operations,  the  120-dB 
esonfied  area  is  56.8  km^  for  a  single 
visit  during  docking  when  running  DP 
system.  For  NEG  Port  and  Algonquin 
Pipeline  Lateral  maintenance  and  repair 
activities,  modeling  based  on  the 
empirical  measurements  showed  that 
the  distance  of  the  120-dB  radius  is 
expected  to  be  3.6  km,  making  a 
maximum  120-dB  ZOI  of  approximately 
40.7  km2. 

Although  there  have  been  no  LNG 
deliveries  since  February  2010  at  the 
.NEG  LNG  Port,  NEG  expected  when  the 
Port  is  under  full  operation,  NEW 
expects  it  will  receive  up  to  65  LNG 
shipments  per  year,  and  would  require 
14  days  for  NEG  Port  maintenance  and 
up  to  40  days  for  planned  and 
unplanned  Algonquin  Pipeline  Lateral 
maintenance  and  repair. 

NMFS  recognizes  that  baleen  whale 
species  other  than  North  Atlantic  right 
whales  have  been  sighted  in  the  project 
area  from  May  to  November.  However, 
the  occurrence  and  abundance  of  fin, 
humpback,  and  minke  whales  is  not 
well  documented  within  the  project 
area.  Nonetheless,  NMFS  uses  the  data 
on  cetacean  distribution  within 
Massachusetts  Bay,  such  as  those 
published  by  the  National  Centers  for 
Coastal  Ocean  Science  (NCCOS  2006), 
to  estimate  potential  takes  of  marine 
mammals  species  in  the  vicinity  of 
project  area. 

The  NCCOS  study  used  cetacean 
sightings  from  two  sources:  (1)  The 
North  Atlantic  Right  Whale  Consortium 
(NARWC)  sightings  database  held  at  the 
University  of  Rhode  Island  (Kenney, 
2001);  and  (2)  the  Manomet  Bird 
Observatory  (MBO)  database,  held  at 
NMFS  NortheasTFisheries  Science 
Center  (NEFSC).  The  NARWC  data 
contained  survey  efforts  and  sightings 
data  from  ship  and  aerial  surveys  and 
opportunistic  sources  between  1970  and 
2005.  The  main  data  contributors 
included:  Cetacean  and  Turtles 
Assessment  Program  (CETAP),  Canadian 
Department  of  Fisheries  and  Oceans, 
PCCS,  International  Fund  for  Animal 
Welfare,  NOAA’s  NEFSC,  New  England 
Aquarium,  Woods  Hole  Oceanographic 
Institution,  and  the  University  of  Rhode 
Island.  A  total  of  653, 725  km  (406,293 
mi)  of  survey  track  and  34,589  cetacean 
observations  were  provisionally  selected 
for  the  NCCOS  study  in  order  to 
minimize  bias  from  uneven  allocation  of 
survey  effort  in  both  time  and  space. 

The  sightings-per-unit-effort  (SPUE)  was 
calculated  for  all  cetacean  species  by 
month  covering  the  southern  Gulf  of 
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Maine  study  area,  which  also  includes 
the  project' area  (NCCOS,  2006). 

The  MBO’s  Cetacean  and  Seabird 
Assessment  Program  (CSAP)  was 
contracted  from  1980  to  1988  by  NMFS 
NEFSC  to  provide  an  assessment  of  the 
relative  abundance  and  distribution  of 
cetaceans,  seabirds,  and  marine  turtles 
in  the  shelf  waters  of  the  northeastern 
United  States  (MBO,  1987).  The  CSAP 
program  was  designed  to  be  completely 
compatible  with  NMFS  NEFSC . 
databases  so  that  marine  mammal  data 
could  be  compared  directly  with 
fisheries  da^  throughout  the  time  series 
dining  which  both  types  of  information 
were  gathered.  A  total  of  5,210  km 
(8,383  mi)  of  survey  distance  and  636 
cetacean  observations  from  the  MBO 
data  were  included  in  the  NCCOS 
analysis.  Combined  valid  survey  effort 
for  the  NCCOS  studies  included  567,955 
km  (913,840  mi)  of  survey  track  for 
small  cetaceans  (dolphins  and 
porpoises)  and  658,935  km  (1,060,226 
mi)  for  large  cetaceans  (whales)  ifi  the 
southern  Gulf  of  Maine.  The  NCCOS 
study  then  combined  these  two  data  sets 
by  extracting  cetacean  sighting  records, 
updating  database  field  names  to  match 
the  NARWC  database,  creating  geometry 
to  represent  survey  tracklines  and 
applying  a  set  of  data  selection  criteria 
designed  to  minimize  uncertainty  and 
bias  in  the  data  used. 

Owing  to  the  comprehensiveness  and 
total  coverage  of  the  NCCOS  cetacean 
distribution  and  abundance  study, 
NMFS  calculated  the  estimated  take 


number  of  marine  mammals  based  on 
the  most  recent  NCCOS  report 
published  in  December  2006.  A 
summary  of  seasonal  cetacean 
distribution  and  abundance  in  the 
project  area  is  provided  above,  in  the 
“Description  of  Marine  Mammals  in  the 
Area  of  the  Specified  Activities” 
section.  For  a  detailed  description  and 
calculation  of  the  cetacean  abundance 
data  and  SPUE,  please  refer  to  the 
NCCOS  study  (NCCOS,  2006).  These 
data  show  that  the  relative  abundance  of 
North  Atlantic  right,  fin,  humpback, 
minke,  sei,  and  pilot  whales,  and 
Atlantic  white-sided  dolphins  for  all 
seasons,  as  calculated  by  SPUE  in 
number  of  animals  per  square  kilometer, 
is  0.0082,  0.0097,  0.0118,  0.0059, 

0.0084,  0.0407,  and  0.1314  n/km, 
respectively. 

In  calculating  the  area  density  of  these 
species  from  these  linear  density  data, 
NMFS  used  0.5  mi  (0.825  km)  as  the 
hypothetical  strip  width  (W).  This  strip 
width  is  based  on  the  distance  of 
visibility  used  in  the  NARWC  data  that 
was  part  of  the  NCCOS  (2006)  study. 
However,  those  surveys  used  a  strip 
transect  instead  of  a  line  transect 
methodology.  Therefore,  in  order  to 
obtain  a  strip  width,  one  must  divide 
the  visibility  or  transect  value  in  half. 
Since  the  visibility  value  used  in  the 
NARWC  data  was  2.3  mi  (3.7  km),  it 
thus  gives  a  strip  width  of  1.15  mi  (1.85 
km).  The  hypothetical  strip  width  used 
in  the  analysis  is  less  than  half  of  that 
derived  from  the  NARWC  data. 


therefore,  the  analysis  provided  here  is 
more  protective  in  calculating  marine 
mammal  densities  in  the  area.  Based  on 
this  information,  the  area  density  (D)  of 
these  species  in  the  project  area  can  be 
obtained  by  the  following  formula: 

D  =  SPUE/2W 

where  D  is  marine  mammal  density  in 
the  area,  and  W  is  the  strip  width.  Based 
on  this  calculation  method,  the 
estimated  take  numbers  per  year  for 
North  Atlantic  right,  fin,  humpback, 
minke,  sei,  and  pilot  whales,  and 
Atlantic  white-sided  dolphins  by  the 
NEC  Port  facility  operations  (maximum 
65  visits  per  year),  NEC  Port 
maintenance  and  repair  (up  to  14  days 
per  year),  and  Algonquin  Pipeline 
Lateral  operation  and  maintenance  (up 
to  40  days  per  year),  are  29,  35,  42,  21, 

30, 145,  and  469,  respectively  (Table  4). 
These  numbers  represent  approximately 
6.59%,  1%,  5.12%,  0.1%,  8.4%,  1.2%, 
and  1%  of  the  populations  for  these 
species  based  on  the  latest  NMFS 
Atlantic  marine  mammal  stock 
assessment  reports  (Waring  et  al.  2013), 
respectively.  Since  it  is  very  likely  that 
individual  animals  could  be  “taken”  by  ' 
harassment  multiple  times,  these 
percentages  ^e  the  upper  boundary  of 
the  animal  population  that  could  be 
affected.  The  actual  number  of 
individual  animals  being  exposed  or 
taken  would  likely  be  far  less.  There  is 
no  danger  of  injury,  death,  or  hearing 
impairment  from  the  exposure  to  these 
noise  levels. 


Table  4 — Estimated  Annual  Takes  of  Marine  Mammals  From  the  NEG  Port  and  Algonquin  Pipeline  Lateral 
Operations  and  Maintenance  and  Repair  Activities  in  Massachusetts  Bay 


Species 

Right  whale . 

Humpback  whale  . 

Fin  whale  . 

Sei  whale  . 

Minke  whale  . .  . 

Long-finned  pilot  whale . 

Atlantic  white-sided  dolphin  . 

Bottlenose  dolphin  . 

Short-beaked  common  dolphin . 

Risso’s  dolphin . 

Killer  whale  . . . .•... 

Harbor  porpoise . 

Harbor  seal  . . 

Gray  seal  . . . 


Population/stock 

Number  of  takes 

Western  Atlantic  . . . . . . 

29 

Gulf  of  Maine  . . 

42 

Western  North  Atlantic  . a . 

35 

Nova  Scotia . . . . . 

30 

Canadian  East  Coast  . 

21 

Western  North  Atlantic  . . 

145 

Western  North  Atlantic  . 

469 

Western  North  Atlantic  Southern  Migratory  . 

20 

Western  North  Atlantic  . . . 

40 

Western  North  Atlantic  . . . . 

'  40 

Western  North  Atlantic . . 

10 

Gulf  of  Maine/Bay  of  Fundy  . . 

20 

Western  North  Atlantic  . . . 

60 

Western  North  Atlantic  . . 

30 

*  In  addition,  bottlenose  dolpfiins, 
common  dolphins,  killer  whales,  Risso’s 
dolphins,  harbor  porpoises,  harbor 
seals,  and  gray  seals  could  also  be  taken 
by  Level  B  harassment  as  a  result  of 
deepwater  NEG  Port  and  Algonquin 
Pipeline  Lateral  operations  and 
maintenance  and  repair.  Since  these 


species  are  less  likely  to  occur  in  the 
area,  and  there  are  no  density  estimates 
specific  to  this  particular  area,  NMFS. 
based  the  take  estimates  on  typical 
group  size.  Therefore,  NMFS  estimates 
that  up  to  approximately  20  bottlenose 
dolphins,  40  short-beaked  common 
dolphins,  40  Risso’s  dolphins,  10  killer 


whales,  20  harbor  porpoises,  60  harbor 
seals,  and  30  gray  seals  could.be 
exposed  to  continuous  noise  at  or  above 
120  dB  re  1  pPa  rms  incidental  to 
operations  during  the  one  yeeur  period  of 
the  IHA,  respectively.  These  numbers 
represent  0.16%,  0.06%,  0-26%,  and 
0.03%  of  the  bottlenose  dolphin,  short- 
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beaked  common  dolphin,  Risso’s 
dolphin,  and  harbor  porpoise 
populations/stocks.  Since  no 
population/stock  estimates  for  killer 
whale,  and  harbor  and  gray  seals  is 
available,  the  percentage  of  estimated 
takes  for  these  species  is  unknown. 
Nevertheless,  since  Massachusetts  Bay 
represents  only  a  small  fraction  of  the 
western  North  Atlantic  basin  where 
these  animals  occur  NMFS  has 
preliminarily  determined  that  the  takes 
of  10  killer  whales,  60  harbor  seals,  and 
30  gray  seals  represent  a  small  fraction 
of  the  population  and  stocks  of  these 
species  (Table  3).  The  take  estimates 
presented  in  this  section  of  the 
document  do  not  take  into  consideration 
the  mitigation  and  monitoring  measures 
that  are  proposed  for  inclusion  in  the 
IHA. 

Negligible  Impact  and  Small  Numbers 
Analysis  and  Preliminary 
Determination 

NMFS  has  defined  -‘negligible 
impact”  in  50  CFR  216.103  as  “.  .  .an 
impact  resulting  from  the  specified 
activity  that  cannot  be  reasonably 
expected  to,  and  is  not  reasonably  likely 
to,  adversely  affect  the  species  or  stock 
through  effects  on  annual  rates  of 
recruitment  or  survival.”  Id  making  a 
negligible  impact  determination,  NMFS 
considers  a  variety  of  factors,  including 
but  not  limited  to:  (1)  The  number  of 
anticipated  mortalities;  (2)  the  number 
and  nature  of  anticipated  injuries;  (3) 
the  number,  nature,  intensity,  and 
duration  of  Level  B  harassment;  and  (4) 
the  context  in  which  the  takes  occur. 

No  injuries  or  mortalities  are 
anticipated  to  occur  as  a  result  of 
proposed  Northeast  Gateway  LNG  Port 
Algonquin  Pipeline  Lateral  operations 
and  maintenance  and  repair  activities, 
and  none  are  proposed  to  be  authorized 
by  NMFS.  Additionally,  animals  in  the 
area  are  not  anticipated  to  incur  any 
hearing  impairment  (i.e.,  TTS  or  PTS), 
as  the  modeling  of  source  levels 
indicates  that  none  of  the  source 
received  levels  exceed  180  dB  (rms). 

While  some  of  the  species  occur  in 
the  proposed  project  area  year-round, 
some  species  only  occur  in  the  area 
during  certain  seasons.  Humpback  and 
minke  whales  are  not  expected  in  the 
project  area  in  the  winter.  During  the 
winter,  a  large  portion  of  the  North 
Atlantic  right  whale  population  occurs 
in  the  southeastern  U.S.  calving  grounds 
(i.e..  South  Carolina,  Georgia,  and 
northern  Florida).  The  fact  that  certain 
activities  will  occur  during  times  when 
certain  species  are  not  commonly  found 
in  the  area  will  help  reduce  the  amount 
of  Level  B  harassment  for  these  species. 


Many  animals  perform  vital  functions, 
such  as  feeding,  resting,  traveling,  and 
socializing,  on  a  diel  cycle  (24-hr  cycle). 
Behavioral  reactions  to  noise  exposure 
(such  as  disruption  of  critical  life 
functions,  displacement,  or  avoidance  of 
important  habitat)  are  more  likely  to  be 
significant  if  they  last  more  than  one 
diel  cycle  or  recur  on  subsequent  days 
(Southall  et  al.,  2007).  Gonsequently,  a 
behavioral  response  lasting  less  than 
one  day  and  not  recurring  on 
subsequent  days  is  not  considered 
peuticularly  severe  unless  it  could 
directly  affect  reproduction  or  survival 
(Southall  et  al.  2007).  Operational 
activities  are  not  anticipated  to  occur  at 
the  Port  on  consecutive  days.  In 
addition.  Northeast  Gateway  EBRVs  are 
expected  to  make  65  port  calls 
throughout  the  year,  with  thruster  use 
needed  for  a  couple  of  hours.  Therefore, 
Northeast  Gateway  will  not  be  creating 
increased  sound  levels  in  the  marine 
environment  for  prolonged  periods  of 
time. 

Of  the  14  marine  mammal  species 
likely  to  occvu  in  the  area,  four  are  listed 
as  endangered  under  the  ESA:  North 
Atlantic  right,  humpback,  and  fin 
whales.  All  of  these  species  are  also 
considered  depleted  under  the  MMPA. 
There  is  currently  no  designated  critical 
habitat  or  known  reproductive  areas  for 
any  of  these  species  in  or  near  the 
proposed  project  area.  However,  there 
are  several  well  known  North  Atlantic 
right  whale  feeding  grounds  in  the  Cape 
Cod  Bay  and  Great  South  Channel.  No 
mortality  or  injury  is  expected  to  occur, 
and  due  to  the  nature,  degree,  and 
context  of  the  Level  B  harassment  . 
anticipated,  the  activity  is  not  expected 
to  impact  rates  of  recruitment  or 
survival.  There  is  no  critical  habitat  or 
biologically  important  areas  for  marine 
mammals  within  the  proposed  project 
area. 

The  population  estimates  for  the 
species  that  may  be  taken  byXevel  B 
behavioral  harassment  contained  in  the 
most  recent  U.S.  Atlantic  Stock 
Assessment  Reports  were  provided 
earlier  in  this  document.  From  the  most 
protective  estimates  of  both  marine 
mammal  densities  in  the  project  area  * 
and  the  size  of  the  120-dB  ZOI,  the 
maximum  calculated  number  of 
individual  marine  mammals  for  each 
species  that  could  potentially  be 
harassed  annually  is  small  relative  to 
the  overall  population  sizes. 

Based  on  the  analysis  contained 
herein  of  the  likely  effects  of  the 
specified  activity  on  marine  mammals 
and  their  habitat,  and  taking  into 
consideration  the  implementation  of  the 
mitigation  and  monitoring  measures, 
NMFS  preliminarily  finds  that  the 


proposed  Northeast  Gateway  LNG  Port 
and  Algonquin  Pipeline  Lateral 
operations  and  maintenance  and  repair 
activities  would  result  in  the  incidental 
take  of  small  numbers  of  marine 
mammals,  by  Level  B  harassment  only, 
and  that  the  total  taking  from  Northeast 
Gateway  and  Algonquin’s  proposed 
activities  will  have  a  negligible  impact 
on  the  affected  species  or  stocks. 

Impact  on  Availability  of  Affected 
Species  or  Stock  for  Taking  for 
Subsistence  Uses 

There  are  no  relevant  subsistence  uses 
of  meirine  mammals  implicated  by  this 
action.  Therefore,  NMFS  has 
determined  that  the  total  taking  of 
affected  species  or  stocks  would  not 
have  an  unmitigable  adverse  impact  on 
the  availability  of  such  species  or  stocks 
for  taking  for  subsistence  purposes. 

Proposed  Incidental  Harassment 
Authorization 

'  This  section  contains  a  draft  of  the 
IHA  itself.  The  wording  contained  in 
this  section  is  proposed  for  inclusion  in 
the  IHA  (if  issued). 

(1)  This  Authorization  is  valid  from 
January  6,  2014,  through  January  5, 

2015. 

(2)  This  Authorization  is  valid  only 
for  activities  associated  with  Northeast 
Gateway’s  LNG  Port  and  Algonquin’s 
Pipreline  Lateral  operations  and 
maintenance  and  repair  activities  in  the 
Massachusetts  Bay.  The  specific  area  of 
the  activities  is  shown  in  Figure  2—1  of 
the  Excelerate  Energy,  L.P.  and  Tetra 
Tech  EC.,  Inc.’s  IHA  application. 

(3) (a)  The  species  authorized  for 
incidental  harassment  takings,  Level  B 
harassment  only,  are:  Right  whales 
[Eubalaena  glacialis);  fin  whales 
{Balaenoptera  physalus);  humpback 
whales  [Megaptera  novaeangliae); 
minke  whiles  [B.  acutorostrata);  sei 
whales  (B.  borealis);  long-finned  pilot 
whales  [Globicephala  melas);  Atlantic 
white-sided  dolphins  [Lagenorhynchus 
acutus);  bottlenose  dolphins  [Tursiops 
truncatus);  short-beaked  common 
dolphins  [Delphinus  delphis);  Risso’s 
dolphin  {Grampus  griseus);  killer 
whales  [Orcinus  area);  harbor  porpoises 
[Phocoena  phocoena);  harbor  seals 
{Phoca  vitulina);  and  gray  seals 
[Halichoerus  grypus). 

(3)(b)  The  authorization  for  taking  by« 
harassment  is  limited  to  the  following 
acoustic  sources  and  from  the  following 
activities: 

(i)  NEG  Port  operations; 

(ii)  NEG  Port  maintenance  and  repair; 
and 

(iii)  Algonquin  Pipeline  Lateral 
operations  and  maintenance. 
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(3)(c)  The  taking  of  any  marine 
mammal  in  a  manner  prohibited  under 
this  Authorization  must  be  reported 
within  24  hours  of  the  taking  to  the 
National  Marine  Fisheries  Service 
(NMFS)  Northeast  Regional 
Administrator  (978-281-9300)  or  his 
designee  (978-282-8468),  NMFS 
Headquarter  Chief  of  the  Permits  and 
Conservation  Division,  Office  of 
Protected  Resources,  NMFS,  at  (301— 
427-8401),  or  his  designee  (301-427- 
8418). 

(4)  Prohibitions 

(a)  The  taking,  by  incidental 
harassment  only,  is  limited  to  the 
species  listed  under  condition  3(a) 
above  and  by  the  numbers  listed  in 
Table  3.  The  taking  by  Level  A 
harassment,  injury  or  death  of  these 
species  or  the  taking  by  harassment, 
injury  or  death  of  any -other  species  of 
marine  mammal  is  prohibited  and  may 
result  in  the  modification,  suspension, 
or  revocation  of  this  Authorization. 

(b)  The  taking  of  any  maritie  mammal 
is  prohibited  whenever  the  required 
mitigation  measures  under  (5)  of  this 
authorization  are  not  implemented. 

(5)  Mitigation 

(a)  General  Marine  Mammal 
Avoidance  Measures 

(i)  All  vessels  shall  utilize  the 
International  Maritime  Organization 
(IMO)-approved  Boston  Traffic 
Separation  Scheme  (TSS)  on  their 
approach  to  and  departure  ft-om  the 
NEC  Port  and/or  the  repair/maintenance 
area  at  the  earliest  practicable  point  of 
transit  in  order  to  avoid  the  risk  of 
whale  strikes. 

(ii)  Upon  entering  the  TSS  and  areas 
where  North  Atlantic  right  whales  are 
known  to  occur,  including  the  Great 
South  Channel  Seasonal  Management 
Area  (GSC-SMA)  and  the  SBNMS,  the 
EBRV  shall  go  into  “Heightened 
Awareness”  as  described  below. 

(A)  Prior  to  entering  and  navigating 
the  modified  TSS  the  Master  of  the. 
vessel  shall: 

(I)  Consult  Navigational  Telex 
(NAVTEX),  NOAA  Weather  Radio,  the 
NOAA  Right  Whale  Sighting  Advisory 
System  (SAS)  or  other  means  to  obtain 
current  right  whale  sighting  information 
as  well  as  the  most  recent  Cornell 
acoustic  monitoring  buoy  data  for  the 
potential  presence  of  niarine  mammals; 

(II)  Post  a  look-out  to  visually  monitor 
for  the  presence  of  marine  mammals; 

(III)  Provide  the  US  Coast  Guard 
(USCG)  required  96-hour  notification  of 
an  arriving  EBRV  to  allow  the  NEG  Port 
Manager  to  notify  Cornell  of  vessel 
arrival. 


(B)  The  look-out  shall  concentrate  his/ 
her  observation  efforts  within  the  2-mile 
radius  zone  of  influence  (ZOI)  from  the 
maneuvering  EBRV. 

(C)  If  marine  mammal  detection  was 
reported  by  NAVTEX,  NOAA  Weather 
Radio,  SAS  and/or  an  acoustic 
monitoring  buoy,  the  look-out  shall 
concentrate  visual  monitoring  efforts 
towards  the  areas  of  the  most  recent 
detection. 

(D)  If  the  look-out  (or  any  other 
memlaer.  of  the  crew)  visually  detects  a 
marine  mammal  within  the  2-mile 
radius  ZOI  of  a  maneuvering  EBRV,  he/ 
she  will  take  the  following  actions: 

(I)  The  Officer-of-the- Watch  shall  be 
notified  immediately;  who  shall  then 
relay  the  sighting  information  to  the 
Master  of  the  vessel  to  ensure  action(s) 
can  be  taken  to  avoid  physical  contact 
with  marine  mammals. 

(II)  The  sighting  shall  be  recorded  in 
the  sighting  log  by  the  designated  look¬ 
out. 

(iii)  In  accordance  with  50  CFR 
224.103(c),  all  vessels  associated  with 
NEG  Port  and  Pipeline  Lateral  activities 
shall  not  approach  closer  than  500  yards 
(460  m)  to  a  North  Atlantic  right  whale 
and  100  yards  (91  m)  to  other  whales  to 
the  extent  physically  feasible  given 
navigational  constraints.  In  addition, 
when  approaching  and  departing  the 
project  area,  vessels  shall  be  operated  so 
as  to  remain  at  least  1 1cm  away  from 
any  visually-detected  North  Atlantic 
right  whales. 

(iv)  In  response  to  active  right  whale 
sightings  and  active  acoustic  detections, 
and  taking  into  account  exceptional 
circumstances,  EBRVs,  repair  and 
maintenance  vessels  shall  take 
appropriate  actions  to  minimize  the  risk 
of  striking  whales.  Specifically  vessels 
shall: 

(A)  Respond  to  active  right  whale 
sightings  and/or  DMAs  reported  On  the 
Mandatory  Ship  Reporting  (MSR)  or 
SAS  by  concentrating  monitoring  efforts 
towards  the  area  of  most  recent 
detection  and  reducing  speed  to  10 
knots  or  less  if  the  vessel  is  within  the 
boundaries  of  a  DMA  (50  CFR  224.105) 
or  within  the  circular  area  centered  on 
an  area  8  nm  in  radius  fi’om  a  sighting 
location; 

(B)  Respond  to  active  acoustic 
detections  by  concentrating  monitoring 
efforts  towards  the  area  of  most  recent 
detection  and  reducing  speed  to  10 
knots  or  less  within  an  area  5  nm  in 
radius  centered  on  the  detecting  AB; 
and 

(C)  Respond  to  additional  sightings 
made  by  the  designated  look-outs 
within  a  2-mile  radius  of  the  vessel  by 
slowing  the  vessel  to  10  knots  or  less 


and  concentrating  monitoring  efforts 
towards  the  area  of  most  recent  sighting. 

(v)  All  vessels  operated  under  NEG 
and  Algonquin  must  follow  the 
established  specific  speed  restrictions 
when  calling  at  the  NEG  Port.  The 
specific  speed  restrictions  required  for 
all  vessels  (i.e.,  EBRVs  and  vessels 
associated  with  maintenance  and  repair) 
consist  of  the  following: 

(A)  Vessels  shall  reduce  their 
maximum  transit  speed  while  in  the 
TSS  fi-om  12  knots  or  less  to  10  knots 
or  less  from  March  1  to  April  30  in  all 
waters  bounded  by  straight  lines 
connecting  the  following  points  in  the 
order  stated  below  unless  an  emergency 
situation  dictates  for  an  alternate  speed. 
This  area  shall  hereafter  be  referred  to 
as  the  Off  Race  Point  Seasonal 
Management  Area  (ORP-SMA)  and 
tracks  NMFS  regulations  at  50  CFR 
224.105: 

42°30'  N  70°30'  W 
42°30'  N  69°45'  W 
41°40'  N  69°45'  W 
42°04.8'  N  70°10'  W 
41°40'  N  69°57'  W 
42°12'N  70°15'W 

42°12'N  70°30'W 
W  42°30'  N  70°30'  W 

(B)  Vessels  shall  reduce  their 
maximum  transit  speed  while  in  the 
TSS  to  10  knots  or  less  unless  an 
emergency  situation  dictates  for  an 
alternate  speed  from  "April  1  to  July  31 
in  all  waters  bounded  by  straight  lines 
connecting  the  following  points  in  the 
order  stated  below.  This  area  shall 
hereafter  beTeferred  to  as  the  GSC-SMA 
and  tracks  NMFS  regulations  at  50  CFR 
224.105: 

42°30'  N  69°45'  W 
42°30'  N  67°27'  W 
42°09''N  67°08.4'  W 
41°40'  N  69°45'  W 
42°30'  N  69°45'  W 
41°00' N  69°05'  W 

(C)  Vessels  are  not  expected  to  transit 
the  Cape  Cod  Bay  or  the  Cape  Cod 
Canal;  however,  in  the  event  that  transit 
through  the  Cape  Cod  Bay  or  the  Cape 
Cod  Canal  is  required,  vessels  shall 
reduce  maximum  transit  speed  to  10 
knots  or  less  from  January  1  to  May  15 
in  all  waters  in  Cape  Cod  Bay,  extending 
to  all  shorelines  of  Cape  Cod  Bay,  with 

a  northern  boundary  of  42°12’  N  latitude 
and  the  Cape  Cod  Canal.  This  area  shall 
hereafter  be  referred  to  as  the  Cape  Cod 
Bay  Seasonal  Management  Area  (CCB- 
SMA). 

(D)  All  Vessels  transiting  to  and  from 
the  project  area  shall  report  their 
activities  to  the  mandatory  reporting 
Section  of  the  USCG  to  remain  apprised 
of  North  Atlantic  right  whale 
movements  within  the  area.  All  vessels 
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entering  and  exiting  the  MSRA  shall 
report  their  activities  to 
WHALESNORTH.  Vessel  operators  shall 
contact  the  USCG  by  standard 
procedures  promulgated  through  the 
Notice  to  Mariner  system. 

(E)  All  Vessels  greater  than  or  equal 
to  300  gross  tons  (GT)  shall  maintain  a 
speed  of  10  knots  or  less,  unless  an 
emergency  situation  requires  speeds 
greater  than  10  knots. 

(F)  All  Vessels  less  than  300  GT 
traveling  between  the  shore  and  the 
project  area  that  are  not  generally 
restricted  to  10  knots  will  contact  the 
Mandatory  Ship  Reporting  (MSR) 
system,  the  USCG,  or  the  project  site 
before  leaving  shore  for  reports  of  active 
DMAs  and/or  recent  right  whale  - 
sightings  and,  consistent  with 
navigation  safety,  restrict  speeds  to  10 
knots  or  less  within  5  miles  (8 
kiloipeters)  of  any  sighting  location, 
when  traveling  in  any  of  the  seasonal 
management  areas  (SMAs)  or  when 
traveling  in  any  active  dynamic 
management  area  (DMA). 

(b)  NEG  Port-Specific  Operations 

(i)  In  addition  to  the  general  marine 
mammal  avoidance  requirements 
identified  in  (5)(a)  above,  vessels  calling 
on  the  NEG  Port  must  comply  with  the 
following  additional  requirements: 

(A)  EBRVs  shall  travel  at  10  knots 
maximum  speed  when  transiting  to/ 
firom  the  TSS  or  to/firom  the  NEG  Port/ 
Pipeline  Lateral  area.  For  EBRVs,  at  1.86 
miles  (3  km)  from  the  NEG  Port,  speed 
will  be  reduced  to  3  knots  and  to  less 
than  1  knot  at  1,640  ft  (500  m)  firom  the 
NEG  buoys,  unless  £m  emergency 
situation  dictates  the  need  for  an 
alternate  speed. 

(B)  EBRVs  that  are  approaching  or 
departing  &t)m  the  NEG  Port  and  are 
within  the  ATBA5  siurounding  the  NEG 
Port,  shall  remain  at  least  1  km  away 
ftnm  any  visually-detected  North 
Atlantic  right  whale  and  at  least  100 
yards  (91  m)  away  from  all  other 
visually-detected  whales  unless  an  . 
emergency  situation  requires  that  the 
vessel  stay  its  course.  Diuing  EBRV 
maneuvering,  the  Vessel  Master  shall 
designate  at  least  one  look-out  to  be 
exclusively  and  continuously 
monitoring  for  the  presence  of  marine 
menials  at  all  times  while  the  EBRV  is 
approaching  or  departing  from  the  NEG 
Port. 

(C)  During  NEG  Port  operations,  in  the 
event  that  a  whale  is  visually  observed 
within  1  km  of  the  NEG  Port  or  a 
confirmed  acoustic  detection  is  reported 
on  either  of  the  two  ABs  closest  to  the 
NEG  Port  (western-most  in  the  TSS 
array),  departing  EBRVs  shall  delay 
their  departure  fix)m  the  NEG  Port, 
unless  an  emergency  situation  requires 


that  departure  is  not  delayed.  This 
departure  delay  shall  continue  until 
either  the  observed  whale  has  been 
visually  (during  daylight  hours) 
confirmed  as  more  than  1  km  from  the 
NEG  Port  or  30  minutes  have  passed 
without  another  confirmed  detection 
either  acoustically  within  the  acoustic 
^detection  range  of  the  two  ABs  closest 
to  the  NEG  Port,  or  visually  within  1  km 
from  the  NEG  Port. 

(ii)  Vessel  captains  shall  focus  on 
reducing  dynamic  positioning  (DP) 
thruster  power  to  the  maximum  extent 
practicable,  taking  into  account  vessel 
and  Port  safety,  during  the  operation 
activities.  Vessel  captains  will  shut 
down  thrusters  whenever  they  are  not 
needed. 

(c)  Planned  and  Unplanned 
Maintenance  and  Repair  Activities 

(i)  NEG  Port 

(A)  The  Northeast  Gateway  shall 
conduct  empirical  source  level 
measurements  on  all  noise  emitting 
construction  equipment  and  all  vessels 
that  are  involved  in  maintenancC/repair 
work. 

(B)  If  dynamic  positioning  (DP) 
systems  are  to  be  employed  and/or 
activities  will  emit  noise  with  a  source 
level  of  139  dB  re  1  pPa  at  1  m,  activities 
shall  be  conducted  in  accordance  with 
the  requirements  for  DP  systems  listed 
in  (5)(b)(ii). 

(C)  Northeast  Gateway  shall  provide 
the  NMFS  Headquarters  Office  of  the 
Protected  Resources,  NMFS  Northeast 
Region  Ship  Strike  Coordinator,  and 
SBNMS  with  a  minimum  of  30  days 
notice  prior  to  any  planned  repair  and/ 
or  maintenance  activity.  For  any 
unplanned/emergency  repair/ 
maintenance  activity.  Northeast 
Gateway  shall  notify  the  agencies  as 
soon  as  it  determines  that  repair  work 
must  be-conducted.  Northeast  Gateway 
shall  continue  to  keep  the  agencies 
apprised  of  repair  work  plafis  as  further 
details  (e.g.,  the  time,  location,  and 
nature  of  the  repair)  become  available. 

A  final  notification  shall  be  provided  to 
agencies  72  hours  prior  to  crews  being 
deployed  into  the  field. 

(ii)  Pipeline  Lateral 

(A)  Pipeline  maintenance/repair 
vessels  less  than  300  GT  traveling 
between  the  shore  and  the  maintenance/ 
repair  area  that  are  not  generally 
restricted  to  10  knots  shall  contact  the 
MSR  system,  the  USCG,  or  the  project 
site  before  leaving  shore  for  reports  of 
active  DMAs  and/or  recent  right  whale 
sightings  and,  consistent  with 
navigation  safety,  restrict  speeds  to  10 
knots  or  less  within  5  miles  (8  km)  of 


any  sighting  location,  when  travelling  in 
any  of  the  seasonal  management  areas 
(SMAs)  as  defined  above. 

(B)  Maintenance/repair  vessels  greater 
than  300  GT  shall  not  exceed  10  knots, 
unless  an  emergency  situation  that 
requires  speeds  greater  than  10  knots. 

(C)  Planned  maintenance  and  repair 
activities  shall  be  restricted  to  the 
period  between  May  1  emd  November 
30. 

(D)  Unplanned/emergency 
maintenance  and  repair  activities  shall 
be  conducted  utilizing  anchor-moored 
dive  vessel  whenever  operationally 
possible. 

(E)  Algonquin  shall  also  provide  the 
NMFS  Office  of  the  Protected  Resources, 
NMFS  Northeast  Region  Ship  Strike 
Coordinator,  and  Stellwagen  Bank 
National  Marine  Sanctuary  (SBNMS) 
with  a  minimum  of  30-day  notice  prior 
to  any  planned  repair  and/or 
maintenance  activity.  For  any 
unplanned/emergency  repair/ 
maintenance  activity.  Northeast 
Gateway  shall  notify  the  agencies  as 
soon  as  it  determines  that  repair  work 
must  be  conducted.  Algonquin  shall 
continue  to  keep  the  agencies  apprised 
of  repair  work  plans  as  further  details 
(e.g.,  the  time,  location,  and  nature  of 
the  repair)  become  available.  A  final 
notification  shall  be  provided  to 
agencies  72  hours  prior  to  crews  being 
deployed  into  the  field. 

(F)  If  dynamic  positioning  (DP) 
systems  are  to  be  employed  and/or 
activities  will  emit  noise  with  a  source 
level  of  139  dB  re  1  pPa  at  1  m,  activities 
shall  be  conducted  in  accordance  with 
the  requirements  for  DP  systems  listed 
in  (5)(b)(ii). 

(G)  In  the  event  that  a  whale  is 
visually  observed  within  0.5  mile  (0.8 
kilometers)  of  a  repair  or  maintenance 
vessel,  the  vessel  superintendent  or  on- 
deck  supervisor  shall  be  notified 
immediately.  The  vessel’s  crew  shall  be 
put  on  a  heightened  state  of  alert  and 
the  marine  mammal  shall  be  monitored 
constantly  to  determine  if  it  is  moving 
toward  the  repair  or  mainteneince  area. 

(H)  Repair/maintenance  vessel(s) 
must  cease  any  movement  and/or  cease 
all  activities  that  emit  noises  with 
source  level  of  139  dB  re  1  pPa  @1  1  m 
or  higher  when  a  right  whale  is  sighted  , 
withiii  or  approaching  at  500  yd  (457  m) 
from  the  vessel.  Repair  and  maintenance 
work  may  resume  after  the  marine 
mammal  is  positively  reconfirmed 
outside  the  established  zones  (500  yd 
[457  m])  or  30  minutes  have  passed 
without  a  redetection.  Any  vessels 
transiting  the  maintenance  area,  such  as 
barges  or  tugs,  must  also  maintain  these 
separation  distances. 
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(I)  Repair/maintenance  vessel(s)  must 
cease  any  movement  and/or  cease  all 
activities  that  emit  noises  with  source 
level  of  139  dB  re  1  pPa  @1  1  m  or  higher 
when  a  marine  mammal  other  than  a 
right  whale  is  sighted  within  or 
approaching  at  100  yd  (91  m)  from  the 
vessel.  Repair  and  maintenance  work 
may  resume  after  the  marine  memmal  is 
positively  reconfirmed  outside  the 
established  zones  (100  yd  [91  m])  or  30 
minutes  have  passed  without  a 
redetection.  Any  vessels  transiting  the 
maintenance  area,  such  as  barges  or  • 
tugs,  must  also  maintain  these 
separation  distances. 

(J)  Algonquin  and  associated 

contractors  shall  also  comply  with  the 
following:  • 

(I)  Operations  involving  excessively 
noisy  equipment  (source  level 
exceeding  139  dB  re  IpPa  @  1  m)  shall 
“ramp-up”  sound  sources,  allowing 
whales  a  chance  to  leave  the  area  before 
sounds  reach  meiximum  levels.  In 
addition,  Northeast  Gateway, 

Algonquin,  and  other  associated 
contractors  shall  maintain  equipment  to 
manufacturers’  specifications,  including 
any  sound-muffling,  devices  or  engine 
covers  in  order  to  minimize  noise 
effects.  Noisy  construction  equipment 
shall  only  he  used  as  needed  and 
equipment  shall  be  turned  off  when  not 
in  operation. 

(II)  Any  material  that  has  the  potential 
to  entangle  marine  mammals  (e.g., 
anchor  lines,  cables,  rope  or  other 
construction  debris)  shall  only  be 
deployed  as  needed  and  measures  shall 

'  be  taken  to  minimize  the  chance  of 
entanglement. 

(III)  For  any  material  that  has  the 
potential  to  entangle  marine  mammals, 
such  material  shall  be  removed  from  the 
water  immediately  unless  such  action 
jeopardizes  the  safety  of  the  vessel  and 
crew  as  determined  by  the  Captain  of 
the  vessel. 

(IV)  In  the  event  that  a  marine 
-mammal  becomes  entangled,  the  marine 
mammal  coordinator  and/or  PSO  will 
notify  NMFS  (if  outside  the  SBNMS), 
and  SBNMS  staff  (if  inside  the  SBNMS) 
immediately  so  that  a  rescue  effort  may 
be  initiated. 

(K)  All  maintenance/repair  activities 
shall  be  scheduled  to  occur  between 
May  1  and  November  30;  however,  in 
the  event  of  unplanned/emergency 
repair  work  that  cannot  be  scheduled 
during  the  preferred  May  through 
November  work  window,  the  following 
additional  measures  shall  be  followed 
for  Pipeline  Lateral  maintenance  and 
repair  related  activities  between 
December  and  April: 

(I)  Between  December  1  and  April  30, 
if  on-board  PSOs  do  not  have  at  least 


0.5-mile  visibility,  they  shall  call  for  a 
shutdown.  At  the  time  of  shutdown,  the 
use  of  thrusters  must  be  minimized.  If 
there  are  potential  safety  problems  due 
to  the  shutdown,  the  captain  wifi  decide 
what  operations  can  safely  be  shut 
down. 

(II)  Prior  to  leaving  the  dock  to  begin 
transit,  the  barge  shall  contact  one  of  the 
PSOs  on  watch  to  receive  an  update  of 
sightings  within  the  visual  observation 
area.  If  the  PSO  has  observed  a  North 
Atlantic  right  whale  within  30  minutes 
of  the  transit  start,  the  vessel  shall  hold 
for  30  minutes, and  again  get  a  clearemce 
to  leave  from  the  PSOs  on  board.  PSOs 
shall  assess  whale  activity  and  visual 
observation  ability  at  the  time  of  the 
transit  request  to  clear  the  barge  for 
release. 

(III)  Transit  route,  destination,  sea 
conditions  and  any  marine  mammal 
sightings/mitigation  actions  during 
watch  shall  be  recorded  in  the  log  book. 
Any  whale  sightings  within  1,000  m  of 
the  vessel  shall  result  in  a  high  alert  and 
slow  speed  of  4  knots  or  less  and  a 
sighting  within  750  m  shall  result  in 
idle  speed  and/or  ceasing  all  movement. 

(IV)  The  material  barges  and  tugs  used 
in  repair  and  maintenance  shall  transit 
from  the  operations  dock  to  the  work 
sites  during  daylight  hours  when 
possible  provided  the  safety  of  the 
vessels  is  not  compromised.  Should 
transit  at  night  be  required,  the 
maximum  speed  of  the  tug  shall  be  5  . 
knots. 

(V)  All  repair  vessels  must  maintain  a 
speed  of  10  knots  or  less  during  daylight 
hours.  All  vessels  shall  operate  at  5 
knots  or  less  at  all  times  within  5  km  of 
the  repair  area. 

(d)  Acoustic  Monitoring  Related 
Activities 

(i)  Vessels  associated  with 
maintaining  the  acoustic  seafloor  array 
of  Marine  Autonomous  Recording  Units 
(MARUs)  and  the  AB  network  operating 
as  part  of  the  mitigation/monitoring 
protocols  shall  adhere  to  the  following 
speed  restrictions  and  marine  mammal 
monitoring  requirements. 

(A)  Vessels  maintaining  the  MARU 
array  that  are  greater  than  300  gross  tons 
(GT)  shall  not  exceed  10  knots. 

(B)  Vessels  maintaining  the  MARU 
array  that  are  less  than  300  GT  shall  not 
exceed  15  knots  at  any  time,  but  shall 
adhere  to  speeds  of  10  knots  or  less  in 
the  following  areas  and  seasons: 

(I)  In  the  ORP-SMA  between  March  1 
and  April  30;  and 

(II)  In  the  CCB-SMA  between  January 
1  and  May  15. 

(C)  In  accordance  with  NOAA- 
Regulation  50  CFR  224.103  (c),  all 
vessels  associated  with  NEG  Port 


activities  shall  not  approach  closer  than 
500  yards  (460  meters)  to  a  North 
Atlantic  right  whale. 

(D)  All  vessels  shall  obtain  the  latest 
DMA  or  right  whale  sighting 
information  via  the  NAVTEX,  MSR, 

SAS,  NOAA  Weather  Radio,  or  other 
available  means  prior  to  operations  to 
determine  if  there  are  right  whales 
present  in  the  operational  area. 

(6)  Monitoring 

(a)  Vessel-Based  Visual  Monitoring 

(i)  Vessel-based  monitoring  for  marine 
mammals  shall  be  done  by  trained  look¬ 
outs  during  NEG  LNG  Port  and  Pipeline 
Lateral  operations  and  maintenance  and 
repair  activities.  The  observers  shall 
monitor  the  occurrence  of  marine 
mammals  near  the  vessels  during  LNG 
Port  and  Pipeline  Lateral  related 
activities.  Lookout  duties  include 
watching  for  and  identifying  marine 
mammals;  recording  their  numbers, 
distances,  and  reactions  to  the  activities; 
and  documenting  “take  by  harassment”. 

(ii)  The  vessel  look-outs  assigned  to 
visually  monitor  for  the  presence  of 
marine  mammals  and  shall  be  provided 
with  the  following: 

(A)  Recent  NAVTEX,  NOAA  Weather 
Radio,  SAS  and/or  acoustic  monitoring 
buoy  detection  data; 

(B)  Bihoculars  to  support 
observations; 

(C)  Marine  mammal  detection  guide 
sheets;  and 

(D)  Sighting  log. 

(b)  NEG  LNG  Port  Operations 

(i)  All  individuals  onboard  the  EBRVs 
responsible  for  the  navigation  duties 
and  any  other  personnel  that  could  be 
assigned  to  monitor  for  marine 
mammals  shall  receive  training  on 
marine  maipmal  sighting/reporting  and 
vessel  strike  avoidance  measures. 

(ii)  While  an  EBRV  is  navigating 
within  the  designated  TSS,  there  shall 
be  three  people  with  look-out  duties  on 
or  near  the  bridge  of  the  ship  including 
the  Master,  the  Officer-of-the-Watch  and 
the  Helmsman-on-watch.  In  addition  to 
the  standard  watch  procedures,  while 
the  EBRV  is  transiting  within  the 
designated  TSS,  maneuvering  within 
the  Area  to  be  Avoided  (ATBA),  and/or 
while  actively  engaging  in  the  use  of 
thrusters,  an  additional  look-out  shall  be 
designated  to  exclusively  and 
continuously  monitor  for  marine 
mammals. 

(iii)  All  sightings  of  marine  mammals 
by  the  designated  look-out,  individuals 
posted  to  navigational  look-out  duties 
and/or  any  other  crew  member  while 
the  EBRV  is  transiting  within  the  TSS, 
maneuvering  within  the  ATBA  and/or 
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when  actively  engaging  in  the  use  of 
thrusters,  shdl  he  immediately  reported 
to  the  Officer-of-the-Watch  who  shall 
then  alert  the  Master.  The  Master  or 
0£Bcer-of-the-Watch  shall  ensure  the 
required  reporting  procedures  are 
followed  and  the  designated  marine 
mammal  look-out  records  all  pertinent 
information  relevant  to  the  sighting. 

(iv)  Visual  sightings  made  hy  look¬ 
outs  horn  the  EBRVs  shall  he  recorded 
using  a  standard  sighting  log  form. 
Estimated  locations  shall  he  reported  for 
each  individual  and/or  group  of 
individuals  categorized  by  species  when 
known.  This  data  shall  be  entered  into 
a  database  and  a  summary  of  monthly 
sighting  activity  shall  be  provided  to 
NMFS.  Estimates  of  take  and  copies  of 
these  log  sheets  shall  also  be  included 
in  the  reports  to  NMFS. 

(c)  Plaimed  and  Unplanned 
Maintenance  and  Repair 

(i)  Two  (2)  qualified  and  NMFS- 
approved  protected  species  observers 
(PSOs)  shall  be  assigned  to  each  vessel 
that  will  use  dynamic  positioning  (DP) 
systems  during  maintenance  and  repair 
related  activities.  PSOs  shall  operate 
individually  in  designated  shifts  to 
accommodate  adequate  rest  schedules. 
Additional  PSOs  shall  be  assigned  to 
additional  vessels  if  auto-detectipn  buoy 
(AB)  data  indicates  that  sound  levels 
exceed  120  dB  re  1  pPa,  farther  than  100 
meters  (328  feet)  firom  these  vessels. 

(ii)  All  PSOs  shall  receive  NMFS- 
approved  marine  mammal  observer 
training  and  be  approved  in  advance  by 
NMFS  after  review  of  their  resume.  All 
PSOs  shall  have  direct  field  experience 
on  marine  mammal  vessels  and/or  aerial 
surveys  in  the  Atlantic  Ocean/Gulf  of 
Mexico. 

(iii)  PSOs  (one  primary  and  one 
secondary)  shall  be  responsible  for 
visually  locating  marine  mammals  at  the 
ocean’s  surface  and,  to  the  extent 
possible,  identifying  the  species.  The 
prim^  PSO  shall  act  as  the 
identification  specialist  and  the 
secondary  PSO  will  serve  as  data 
recorder  and  also  assist  with 
identification.  Both  PSOs  shall  have 
responsibility  for  monitoring  for  the 
presence  of  marine  mammals  and  sea 
turtles.  Sp^ificallv  PSO’s  shall:  ' 

(A)  Monitor  at  all  hours  of  the  day, 
scaiming  the  ocean  surface  by  eye  for  a 
minimum  of  40  minutes  every  hour. 

(B)  Monitor  the  area  where 
maintenance  and  repair  work  is 
conducted  beginning  at  daybreak  using 
25x  power  binoculars  and/or  hand-held 
binoculars.  Night  vision  devices  must  be 
provided  as  standard  equipment  for 
monitoring  during  low-light  hours  and 
at  night. 


(C)  Conduct  general  360°  visual 
monitoring  during  any  given  watch 
period  and  target  scanning  by  the 
observer  shall  occur  when  alerted  of  a 
whale  presence. 

(D)  Alert  the  vessel  superintendent  or 
construction  crew  supervisor  of  visual 
detections  within  2  miles  (3.31 
kilometers)  immediately. 

(E)  Record  all  sightings  on  marine 
mammal  field  sighting  logs. 

Specifically,  all  data  shall  be  entered  at 
the  time  of  observation,  notes  of 
activities  will  be  kept,  and  a  daily  report 
prepared  and  attached  to  the  daily  field 
sighting  log  form.  The  basic  reporting 
requirements  include  the  following: 

•  Beaufort  sea  state; 

•  Wind  speed; 

•  Wind  direction; 

•  Temperature;" 

•  Precipitation; 

•  Glare; 

•  Percent  cloud  cover; 

•  Number  of  animals; 

•  Species; 

•  Position; 

•  Distance; 

•  Behavior; 

•  Direction  of  movement;  and 

•  Apparent  reaction  to  construction 
activity.- 

(iv)  In  the  event  that  a  whale  is 
visually  observed  within  the  2-mile 
(3. 31 -kilometers)  zone  of  influence 
(ZOI)  of  a  DP  vessel  or  other 
construction  vessel  that  has  shown  to  . 
emit  noise  with  source  level  in  excess 
of  139  dB  re  1  pPa  @1  1  m,  the  PSO  will 
notify  the  repair/maintenance 
construction  crew  to  minimize  the  use 
of  thrusters  until  the  animal  has  moved 
away,  unless  there  are  divers  in  the 
water  or  an  ROV  is  deployed. 

(d)  Acoustic  Monitoring 

(i)  Northeast  Gateway  shall  monitor 
the  noise  environment  in  Massachusetts 
Bay  in  the  vicinity  of  the  NEG  Port  and 
Pipeline  Lateral  using  an  array  of  19 
MARUs  that  were  deployed  initially  in 
April  2007  to  collect  data  during  NEG 
LNG  Port  and  Pipeline  Lateral  related 
activities. 

(ii)  The  acoustic  data  collected  by  the 
MARUs  shall  be  analyzed  to  document 
the  seasonal  occurrences  and  overall 
distributions  of  whales  (primarily  fin, 
humpback  and  right  whales)  within 
approximately  10  nm  of  the  NEG  Port 
and  shall  measure  and  document  the 
noise  “budget”  of  Massachusetts  Bay  so 
as  to  eventually  assist  in  determining 
whether  or  not  an  overall  increase  in 
noise  in  the  Bay  associated  with  the 
Project  might  be  having  a  potentially 
negative  impact  on  marine  mammals. 

(iii)  In  addition  to  the  19  MARUs, 
Northeast  CJateway  shall  deploy  10  ABs 


within  the  Separation  Zone  of  the  TSS 
for  the  operational  life  of  the  Project. 

(iv)  The  ABs  shall  be  used  to  detect 
a  calling  North  Atlantic  right  whale  an 
average  of  5  nm  firom  each  AB.  The  AB 
system  shall  be  the  primary  detection 
mechanism  that  alerts  the  EBRV  Master 
to  the  occurrence  of  right  whales, 
heightens  EBRV  awateness,  cuid  triggers 
necessary  mitigation  actions  as 
described  in  section  (5)  above. 

(e)  Acoustic  Whale  Detection  and 
Response  Plan 

(i)  NEG  Port  Operations 

(A)  Ten  (10)  ABs  that  have  been 
deployed  since  2007  shall  be  used  to 
continuously  screen  the  low-firequency 
acoustic  environment  (less  than  1,000 
Hertz)  for  right  whale  contact  calls 
occurring  within  an  approximately  5- 
nm  radius  from  each  buoy  (the  AB’s 
detection  range). 

(B)  Once  a  confirmed  detection  is 
made,  the  Master  of  any  EBRVs 
operating  in  the  area  will  be  alerted 
immediately. 

Iii)  NEG  Port  and  Pipeline  Lateral 
Planned  and  Unplanned/Emergency 
Repair  and  Maintenance  Activities 

(A)  If  the  repair/maintenance  work  is 
located  outside  of  the  detectible  range  of 
the  10  project  area  ABs,  Northeast 
Gateway  and  Algonquin  shall  consult 
with  NOAA  (NMFS  and  SBNMS)  to 
determine  if  the  work  to  be  conducted 
warrants  the  temporary  installation  of 
an  additional  AB(s)  to  help  detect  and 
provide  early  warnings  for  potential 
occurrence  of  right  whales  in  the 
vicinity  of  the  repair  area. 

(B)  The  number  of  ABs  installed 
around  the  activity  site  shall  be 
commensurate  with  the  type  and  spatial 
extent  of  maintenance/repair  work 
required,  but  must  be  sufficient  to  detect 
vocalizing  right  whales  within  the  120- 
dB  impact  zone. 

(C)  Should  acoustic  monitoring  be 
deemed  necessary  during  a  planned  or 
unplanned/emergency  repair  and/or 
maintenance  event,  acbve  monitoring 
for  right  whale  calls  shall  begin  24 
hours  prior  to  the  start  of  activities. 

(D)  Source  level  data  from  the 
acoustic  recording  units  deployed  hi  the 
NEG  Port  and/or  Pipeline  Lateral 
maintenance  and  repair  area  shall  be 
provided  to  NMFS. 

(7)  Reporting 

(a)  Throughout  NEG  Port  and  Pipeline 
Lateral  operations.  Northeast  Gateway 
and  Algonquin  shall  provide  a  monthly 
Monitoring  Report.  The  Monitoring 
Report  shall  include: 

(i)  Both  copies  of  the  raw  visual  EBRV 
lookout  sighting  information  of  marine 
mammals  that  occurred  within  2  miles 
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of  the  EBRV  while  the  vessel  transits 
within  the  TSS,  maneuvers  within  the 
ATBA,  and/or  when  actively  engaging 
in  the  use  of  thrusters,  and  a  summary 
of  the  data  collected  by  the  look-outs 
over  each  reporting  period. 

(ii)  Copies  of  the  raw  PSO  sightings 
information  on  marine  mammals 
gathered  during  pipeline  repair  or 
maintenance  activities.  This  visual 
sighting  data  shall  then  be  correlated  to 
periods  of  thruster  activity  to  provide 
estimates  of  marine  mammal  takes  (per 
species/species  class)  that  took  place 
during  each  reporting  period. 

(iii)  Conclusion  of  any  planned  or 
unplanned/emergency  repair  and/or 
maintenance  period,  a  report  shall  be 
submitted  to  NMFS  summarizing  the 
repair/maintenance  activities,  marine 
mammal  sightings  (both  visual  and 
acoustic),  empiric^)  source-level 
measurements  taken  during  the  repair 
work,  and  any  mitigation  measures 
taken. 

(b)  During  the  maintenance  and  repair 
of  NEC  Port  components,  weekly  status 
reports  shall  be  provided  to  NOAA 
(both  NMFS  and'SBNMS)  using 
standardized  reporting  forms.  The 
weekly  reports  shall  include  data 
collected  for  each  distinct  marine 
mammal  species  observed  in  the  repair/ 
maintenance  area  during  the  period  that 
maintenance  and  repair  activities  were 
taking  place.  The  weekly  reports  shall 
include  the  following  information: 

(i)  Location  (in  longitude  and  latitirde 
coordinates),  time,  and  the  nature  of  the 
maintenance  and  repair  activities; 

(ii)  Indication  of  whether  a  DP  system 
was  operated,  and  if  so,  the  number  of 
thrusters  being  used  and  the  time  and 
duration  of  DP  operation; 

(iii)  Marine  mammals  observed  in  the 
area  (number,  species,  age  group,  and 
initial  behavior); 

(iv)  The  distance  of  observed  marine 
mammals  from  the  maintenance  and 
repair  activities; 

(v)  Changes,  if  any,  in  marine 
mammal  behaviors  during  the 
observation; 

(vi)  A  description  of  any  mitigation 
measures  (power-down,  shutdown,  etc.) 
implemented; 

(vii)  Weather  condition  (Beaufort  sea 
state,  wind  speed,  wind  direction, 
ambient  temperature,  precipitation,  and 
percent  cloud  cover  etc.); 

(viii)  Condition  of  the  observation 
(visibility  and  glare);  and 
(ix)  Details  of  passive  acoustic 
detections  and  any  action  taken  in 
response  to  those  detections. 


(d)  Injmed/Dead  Protected  Species 
Reporting 

(i)  In  the  unanticipated  event  that  ^ 
survey  operations  clearly  cause  the  take 
of  a  marine  mammal  in  a  manner 
prohibited  by  the  proposed  IHA,  such  as 
an  injury  (Level  A  harassment),  serious 
injury  or  mortality  (e.g.,  ship-strike,  gear 
interaction,  and/or  entanglement),  NEC 
and/or  Algonquin  shall  immediately 
cease  activities  and  immediately  report 
the  incident  to  the  Supervisor  of  the 
Incidental  Take  Program,  Permits  and 
Conservation  Division,  Office  of 
Protected  Resources,  NMFS,  at  301- 
427-8401  and/or  by  email  to 
JoIie.Harrison@noaa.gov  and 
Shane.Guan@noaa.gov  and  the 
Northeast  Regional  Stranding 
Coordinators  [Men dy. Garron@n oaa.gov 
or  Lanni.HaII@noaa.gov)  or  by  phone  at 
978-281-9300.  The  report  must  include 
the  following  information; 

(A)  Time,  date,  and  location  (latitude/ 
longitude)  of  the  incident; 

(B)  the  name  and  type  of  vessel 
involved; 

(C)  the  vessel’s  speed  during  and 
leading  up  to  the  incident; 

(D)  description  of  the  incident; 

(E)  status  of  all  sound  source  use  in 
the  24  hours  preceding  the  incident; 

(F)  water  depth; 

(G)  environmental  conditions  (e.g., 
wind  speed  and  direction,  Beaufort  sea 
state,  cloud  cover,  and  visibility); 

(H)  description  of  marine  mammal 
observations  in  the  24  hours  preceding 
the  incident; 

(I)  species  identification  or 
description  of  the  animal(s)  involved; 

(J)  the  fate  of  the  animal(s);  and 

(K)  photographs  or  video  footage  of 
the  animal  (if  equipment  is  available). 

Activities  shall  not  resume  until  - 
NMFS  is  able  to  review  the 
circumstances  of  the  prohibited  take. 
NMFS  shall  work  with  NEC  and/or 
Algonquin  to  determine  what  is 
necessary  to  minimize  the  likelihood  of 
further  prohibited  take  and  ensure 
MMPA  compliance.  NEG  and/or 
Algonquin  may  not  resume  their 
activities  until  notified  by  NMFS  via 
letter,  email,  or  telephone. 

(ii)  In  the  event  that  NEG  and/or 
Algonquin  discovers  an  injured  or  dead 
marine  mammal,  and  the  lead  PSO 
determines  that  the  cause  of  the  injury 
or  death  is  unknown  and  the  death  is 
relatively  recent  (i.e.,  in  less  than  a 
moderate  state  of  decomposition  as 
described  in  the  next  paragraph),  NEG 
and/or  Algonquin  will  immediately 
report  the  incident  to  the  Supervisor  of 
the  Incidental  Take  Program,  Permits 
and  Conservation  Division,  Office  of 
Protected  Resources,  NMFS,  at  301- 


427-8401,  and/or  by  email  to 
JoIie.Harrison@noaa.gov  and 
Shane.Guan@noaa.gov  and  the  NMFS 
Northeast  Stranding  Coordinators 
[Mendy.Garron@noaa.gov  or 
Lanni.HaIl@noaa.gov)  or  by  phone  at 
978-281-9300,  within  24  hours  of  the 
discovery.  The  report  must  include  the 
same  information  identified  above. 
Activities  may  continue  while  NMFS 
reviews  the  circumstances  of  the 
incident.  NMFS  will  work  with  NEG 
and/or  Algonquin  to  determine  whether 
modifications  in  the  activities  are 
appropriate. 

(iii)  In  the  event  that  NEG  or 
Algonquin  discovers  an  injured  or  dead 
marine  mammal,  and  the  lead  PSO 
determines  that  the  injury  or  death  is 
not  associated  with  or  related  to  the 
activities  authorized  (if  the  IHA  is 
issued)  (e.g.,  previously  wounded 
animal,  carcass  with  moderate  to 
advanced  decomposition,  or  scavenger 
damage),  NEG  and/or  Algqpquin  shall 
report  the  incident  to  the  Supervisor  of 
the  Incidental  Take  Program,  Permits 
and  Conservation  Division,  Office  of 
Protected  Resources,  NMFS,  at  301- 
427-8401,  and/or  by  email  to 
JoIie.Harrison@noQa.gov  arid 
Shane.Guan@noaa.gov  and  the  NMFS 
Northeast  Stranding  Coordinators 
(Mendy.Garron@noaa.gov  or 
Lanni.Hall@noaa.gov)  or  by  phone  at 
978-281-9300,  within  24  hours  of  the 
discovery.  NEG  and/or  Algonquin  shall 
provide  photographs  or  video  footage  (if 
available)  or  other  documentation  of  the 
stranded  animal  sighting  to  NMFS  and 
the  Marine  Mammal  Stranding  Network. 
NEG  and/or  Algonquin  can  continue  its 
operations  under  such  a  case. 

Endangered  Species  Acf  (ESA) 

On  February  5,  2007,  NMFS 
concluded  consultation  with  MARAD 
and  the  USCG,  under  section  7  of  the 
ESA,  on  the  proposed  construction  and 
operation  of  the  Northeast  Gateway  LNG 
facility  and  issued  a  biological  opinion. 
The  finding  of  that  consultation  was 
that  the  construction  and  operation  of 
the  Northeast  Gateway  LNG  tenriinal 
may  adversely  affect,  but  is  not  likely  to 
jeopardize,  the  continued  existence  of 
northern  right,  humpback,  and  fin 
whales,  and  is  not  likely  to  adversely 
affect  sperm,  sei,  or  blue  whales  and 
Kemp’s  ridley,  loggerhead,  green  or 
leatherback  sea  turtles.  An  incidental 
take  statement  (ITS)  was  issued 
following  NMFS’  issuemce  of  the  2007 
IHA. 

On  November  15,  2007,  Northeast 
Gateway  and  Algonquin  submitted  a 
letter  to  NMFS  requesting  an  extension 
for  the  LNG  Port  construction  into 
December  2007.  Upon  reviewing 
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Northeast  Gateway’s  weekly  marine 
mammal  monitoring  reports  submitted 
under  the  previous  IHA,  NMFS  Permits 
and  Conservation  Division  (PRl) 
recognized  that  the  potential  take  of 
some  marine  mammals  resulting  from 
the  LNG  Port  and  Pipeline  Lateral  by 
Level  B  behavioral  harassment  likely 
had  exceeded  the  original  take 
estimates.  Therefore,  NMFS  Northeast 
Regional  Office  (NERO)  reinitiated 
consultation  with  MARAD  and  USCG 
on  the  construction  and  operation  of  the 
Northeast  Gateway  LNG  facility.  On 
November  30,  2007,  NMFS  NERO 
issued  a  revised  biological  opinion, 
reflecting  the  revised  construction  time 
period  and  including  a  revised  ITS.  This 
revised  biological  opinion  concluded 
that  the  construction  and  operation  of 
the  Northeast  Gateway  LNG  terminal 
may  adversely  affect,  but  is  not  likely  to 
jeopardize,  the  continued  existence  of 
northern  right,  humpback,  and  fin 
whales,  and  i&  not  likely  to  adversely 
affect  sperm,  sei,  or  blue  whales. 

However,  both  biological  opinions 
only  analyzed  ESA-listed  species  for 
activities  imder  the  initial  short 
construction  period  and  during 
operations,  and  did  not  take  into 
consideration  potential  impacts  to 
marine  mammals  that  could  result  from 
the  subsequent  LNG  Port  and  Pipeline 
Lateral  maintenance  and  repair 
activities.  In  addition,  NEG  also 
revealed  that  significantly  more  water 
usage  and  vessel  operating  air  emissions 
are  needed  from  what  was  originally 
evaluated  for  the  LNG  Port  operation. 
NMFS  PRl  has  initiated  consultation 
with  NMFS  NERO  under  section  7  of 
the  ESA  on  the  issuance  of  an  IHA  to 
NEG  under  section  101(a)(5)(D)  of  the 
MMPA  for  the  proposed  activities  that 
include  increased  NEG  Port  and 
Algonquin  Pipeline  Lateral  maintenance 
and  repair  and  water  usage  for  the  LNG 
Port  operations  this  activity. 
Consultation  will  be  concluded  prior  to 
a  determination  on  the  issuance  of  an 
IHA. 

National  Environmental  Policy  Act 

MARAD  and  the  USCG  released  a 
Final  EIS/Environmental  Impact  Report 
(EIR)  for  the  proposed  Northeast 
Gateway  Port  and  Pipeline  Lateral.  A 
notice  of  availability  was  published  by 
MARAD  on  October  26,  2006  (71  FR 
62657).  The  Final  EIS/EIR  provides 
detailed  information  on  the  proposed 
project  facilities,  construction  methods 
and  analysis  of  potential  impacts  on 
marine  mammals. 

NMFS  was  a  cooperating  agency  (as 
defined  by  the  Council  on 
Environmental  Quality  (40  CFR  1501.6)) 
in  the  preparation  of  the  Draft  and  Final 


EISs.  NMFS  reviewed  the  Final  EIS  and 
adopted  it  on  May  4,  2007.  NMFS 
fssued  a  separate  Record  of  Decision  for 
issuance  of  authorizations  pursuant  to 
section  101(a)(5)  of  the  MMPA  for  the 
construction  and  operation  of  the 
Northeast  Gateway’s  LNG  Port  Facility 
in  Massachusetts  Bay. 

Dated:  November  12,  2013! 

Helen  M.  Golde, 

Deputy  Director,  Office  of  Protected 
Resources,  National  Marine  Fisheries  Service. 
(FR  Doc.  2013-27466  Filed  11-15-13;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-BC69 

Taking  and  Importing  Marine 
Mammals;  Taking  Marine  Mammals 
Incidental  to  the  Elliott  Bay  Seawall 
Project  in  Seattle,  Washington 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  issuance  of  a  Letter  of 
Authorization. 


SUMMARY:  In  accordance  with  the 
Marine  Mammal  Protection  Act 
(MMPA),  as  amended,  and 
implementing  regulations,  notification 
is  hereby  given  that  a  Letter  of 
Authorization  (LOA)  has  been  issued  to 
the  City  of  Seattle’s  Department  of 
Transportation  (SDOT)  for  the  take  of 
nine  species  of  marine  mammals 
incidental  to  pile  driving  activities  • 
associated  with  the  Elliott  Bay  Seawall 
Project  (EBSP). 

OATES:  Effective  from  October  22,  2013, 
through  October  21,  2014. 

ADDRESSES:  The  LOA  and  supporting 
documentation  are  available  for  review 
on  the  Internet  at:  http:// 
www.nmfs.noaa.gov/pr/permits/ 
incidental. htmttapplications. 
Documents  cited  in  this  notice  may  also 
be  viewed,  by  appointment,  during 
regular  business  hours  at  the  Office  of 
Protected  Resources,  National  Marine 
Fisheries  Service  1315  East- West 
Highway,  Silver  Spring,  MD  20910- 
3225,  by  telephoning  the  contact  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michelle  Magliocca.  Office  of  Protected 
Resources,  NMFS,  301-427-8401. 

SUPPLEMENTARY  INFORMATION: 


Background 

Sections  101(a)(5)(A)  of  the  MMPA 
(16  U.S.C.  1361  et  seq.)  directs  the 
Secretary  of  Commerce  to  allow,  upon 
request,  the  incidental,  but  not 
intentional,  taking  of  small  numbers  of 
marine  mammals  by  U.S.  citizens  who 
engage  in  a  specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
are  made  and  either  regulations  are 
issued.  Under  the  MMPA,  the  term 
“take”  means  to  harass,  hunt,  capture, 
or  kill,  or  attempt  to  harass,  hunt, 
capture,  or  kill  metrine  mammals. 

Authorization  for  incidental  takings 
shall  be  granted  if  NMFS  finds  that  the 
taking  will  have  a  negligible  impact  on 
the  identified  species  or  stock(s),  will 
not  have  an  unmitigable  adverse  impact 
on  the  availability  of  the  species  or 
stock(.s)  for  subsistenge  uses  (where 
relevant),  and  if  the  permissible 
methods  of  taking  and  requirements 
pertaining  to  the  mitigation,  monitoring 
and  reporting  of  such  takings  are  set 
forth  in  the  regulations.  NMFS  has 
defined  “negligible  impact”  in  50  CFR 
216.103  as  .  .  an  impact  resulting 
from  the  specified  activity  that  cannot 
be  reasonably  expected  to,  and  is  not 
reasonably  likely  to,  adversely  affect  the 
species  or  stock  through  effects  on 
annual  rates  of  recruitment  or  survival.” 

Regulations  governing  the  taking  of 
harbor  seals  (Phoca  vitulina),  California 
sea  lions,  Steller'sea  lions  [Eumetopias 
jubatus),  harbor  porpoise,  Dali’s 
porpoise,  southern  resident  and 
transient  killer  whales,  gray  whales,  and 
humpback  whales,  by  harassment, 
incidental  to  pile  driving  activities  in 
Elliott  Bay,  were  issued  on  October  21, 
2013  (78  FR  63396,  October  24,  2013), 
and  remain  in  effect  until  October  21, 
2018.  For  detailed  information  on  this 
action,  please  refer  to  that  document. 
The  regulations  include  mitigation, 
monitoring,  and  reporting  requirements 
for  the  incidental  take  of  marine 
mammals  during  pile  driving  activities 
associated  with  the  Elliott  Bay  Seawall. 

Pursuant  to  those  regulations,  NMFS 
issued  an  LOA,  effective  from  October 
22,  2013,  through  October  21,  2014, 
which  authorizes  the  incidental  take  of 
the  nine  marine  mammal  species  listed 
above  that  may  result  from  construction 
associated  with  the  Elliott  Bay  Seawall 
project.  Take  of  marine  mammals  will 
be  minimized  through  implementation 
of  the  following  mitigation  measures:  (1) 
Limited  impact  pile  driving;  (2) 
containment  of  impact  pile  driving:  (3) 
additional  sound  attenuation  measures; 
(4)  ramp-up  of  pile-related  activities;  (5) 
marine  mammal  exclusion  zones;  and 
(6)  shutdown  and  delay  procedure's. 
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SDOT  will  also  conduct  visual 
monitoring  and  underwater  acoustic 
monitoring  for  mitigation  and  research 
purposes. 

Sports  will  be  submitted  to  NMFS  at 
the  time  of  request  for  a  renewal  of  the 
LOA,  and  a  final  comprehensive  report, 
which  will  summarize  all  previous 
reports  and  assess  cumulative  impacts, 
will  be  submitted  before  the  rule 
expires.  This  LOA  will  be  renewed 
based  on  review  of  the  annual 
monitoring  report  and  provided  that 
NMFS  makes  the  required  findings. 


Dated:  November  12,  2013. 

Helen  M.  Golde, 

Deputy  Director,  Office  of  Protected 
Resources,  National  Marine  Fisheries  Service. 
(FR  Doc.  2013-27465  Filed  11-15-13;  8:45  am] 
BILLING  CODE  3S10-22-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

[Transmittal  Nos.  13-59] 

36<bK1)  Arms  Sales  Notification 

agency:  Defense  Security  Cooperation 
Agency,  Department  of  Defense. 
action:  Notice. 


18,  2013 /Notices 


SUMMARY:  The  Department  of  Defense  is 
-publishing  the  unclassified  text  of  a 
.  section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Public 
Law  104-164  dated  July  21, 1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
B.  English,  DSCA/DBO/CFM,  (703)  601- 
3740. 

The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittals  13-59 
with  attached  transmittal,  policy 
justification,  and  Sensitivity  of 
Technology. 

Dated:  November  13,  2013. 

Aaron  Siegel, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
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DEFENSE  SECURITY  COOPERATlt>N  AGENCY 

201  12TH  STREET  SOUTH  STEm 
M«.iNCTON  VA  zmifmoa 


The  Honorahle  John  A.  Boehner  NO V  0  8  2C13 

Speaker  of  ihe  House 

U.S.  House  of  Representatives 

Washington,  DC  2051.S  * 


Dear  Mr.  Speaker. 

Pursuant  to  the  reporting  mjuiretnenls  of  Section  36(bX  1 )  of  the  Arms  Export  Control 
Act,  as  amended,  we  are  forwarding  berewidi  Transmittal  No.  13-59,  ctmeeming  the  Department 
of  the  Air  Force’s  proposed  Letterfs)  of  Offer  and  Acceptance  to  Romania  for  defense  articles 


and  services  esiinnaed  to  cost  S457  million.  After  this  later  is  delivered  to  >'our  office,  we  plan 
to  issue  a  press  statement  to  notify  the  publk  of  this  proposed  sale. 


Enclosures: 

1.  Transmittal 
.  ■  2.  Policy  Justification 
3.  Seositisity  of  Technology 


Transmittal  No.  13-59 

Notice  of  Proposed  Issuance  of  Letter  of 
Offer  Pursuant  to  Section  36(b)(1)  of  tlie 
Arms  Export  Control  Act,  as  amended 

(i)  Prospective  Purchaser:  Romania 

(ii)  Total  Estimated  Value:  ^ 

Major  Defense  Equipment*  $101  million 
Other  .  356  million 

TOTAL .  457  million 

(iii)  Description  and  Quantity  or 
Quantities  of  Articles  or  Services  under 
Consideration  for  Purchase:  Weapons, 
equipment,  and  support  for  12  F-16’ 
MLU  Block  15  aircraft  that  will  be 
procured  through  a  third  party  transfer 


from  Portugal.  Articles  and  services  will 
include: 

13  Embedded  Global  Positioning 
Systems/Inertial  Navigation  Systems 
(EGPS/INS)  with  GPS  Seemity 
Devices,  Airborne 

3  AN/ALQ-131  Electronic 
Countermeasure  Pods 

30  AIM-1 20C  Advanced  Medium  Range 
Air-to-Air  Missiles  (AMRAAM) 

5  AIM-120C  Captive  Air  Training 
Missiles  (CATMs) 

60  AIM-9M  Sidewinder  Missiles 

4  AIM-9M  CATMs 

48  LAU-129  Launchers 
10  GBU-12  Enhanced  Guided  Bomb 
Units 


18  AGM-65H/KB  Maverick  Missiles 
4  AGM-65  CATMs 
15  Multifunctional  Information 
Distribution  System/Low  Volume 
Terminals 

2  Multifunctional  Information 
Distribution  System  Ground  Support 
Systems 

Also  included  are  spare  and  repair 
parts,  support  equipment,  tanker 
support,  ferry  services,  repair  and  return 
services,  software  development/ 
integration,  test  and  equipment,  supply 
support,  personnel  training  and  training 
equipment,  publications  and  technical 
data,  U.S.  Government  and  contractor 
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technical  services,  and  other  related 
elements  of  logistics  and  program 
support. 

(iv)  Military  Department:  Air  Force 
(QAH) 

(v)  Prior  Related  Cases:  None 

(vi)  Sales  Commission,  Fee,  etc..  Paid, 
Offered,  or  Agreed  to  be  Paid:  None. 

(vii)  Sensitivity  of  Technology:  See 
Attached  Annex. 

•  (viii)  Date  Report  Delivered  to 
Congress:  08  Nov  2013 
*as  defined  in  Section  47(6)  of  the 
Arms  Export  Control  Act. 

POLICY  JUSTIFICATION 

Romania — Weapons,  Equipment,  and 
Support  for  F-1 6  Block  1 5  MLU  Aircraft 

The  Government  of  Romania  has 
requested  a  possible  sale  of  weapons, 
equipment,  and  support  for  12  F-16 
MLU  Block  15  aircraft  that  will  be 
procured  through  a  third  party  transfer 
ft'om  Portugal.  Articles  and  services  will 
include: 

13  Embedded  Global  Positioning 
Systems/Inertial  Navigation  Systems 
(EGPS/INS)  with  GPS  Security 
Devices,  Airborne 

3  AN/ALQ-131  Electronic 
Countermeasure  Pods 

30  AIM— 120C  Advanced  Medium  Range 
Air-to-Air  Missiles  (AMRAAM) 

5  AIM-1 2  OC  Captive  Air  Training 
Missiles  (CATMs) 

60  AIM-9M  Sidewinder  Missiles 

4  AIM-9M  CATMs 

48  LAU-129  Launchers 
10  GBU-12  Enhanced  Guided  Bomb 
Units 

18  AGM-65H/KB  Maverick  Missiles 
4  AGM-65  CATMs 
15  Multifunctional  Information 
Distribution  System/L'ow  Volume 
Terminals 

2  Multifunctional  Information 
Distribution  System  Ground  Support 
Systems 

Also  included  are  spare  and  repair 
parts,  support  equipment,  tanker 
support,  ferry  services,  repair  and  return 
services,  software  development/ 
integration,  test  and  equipment,  supply 
support,  personnel  training  and  training 
equipment,  publications  cmd  technical 
data,  U.S.  Government  and  contractor 
technical  services,  and  other  related 
elements  of  logistics  and  program 
support.  The  estimated  cost  is  $457 
million. 

The  proposed  sale  will  contribute  to 
the  foreign  policy  and  national  security 
of  the  United  States  by  helping  to 
improve  security  of  a  NATO  ally  which 
continues  to  be  an  important  force  for 
political  stability  and  economic 
progress.  The  proposed  sale  of  weapons, 
equipment,  and  support  for  the 


transferred  F-16s  will  support 
Romania’s  needs  for  its  own  self-defense 
and  enhance  the  interoperability  of 
these  aircraft  with  those  of  the  U.S.  and 
other  NATO  nations. 

The  proposed  sale  will  support  the 
Romanian  Air  Force’s  (RoAF)  efforts  to 
equip  and  utilize  the  12  F-16  aircraft  it 
is  procuring  from  Portugal.  These 
aircraft  will  providp  the  RoAF  with  a 
fleet  of  modernized  multi-role  combat 
aircraft.  This  proposed  sale  of  weapons, 
eqmpment,  and  follow-on  F-16  support 
will  enable  Romania  to  support  both  its 
own  air  defense  needs  and  coalition 
operations.  The  RoAF  will  have  no 
difficultly  absorbing  these  systems  into 
its  armed  forces. 

The  proposed  sale  of  this  follow-on 
support  will  not  alter  the  basic  military 
balance  in  the  region.  The  principal 
contractors  will  be: 

Elbit  Systems  of  America  Fort  Worth, 
Texas 

Pratt  and  Whitney  East  Hartford, 
Connecticut 

BAE  Systems  Inc.  Arlington,  Virginia 
Lockheed  Martin  Corp.  Fort  Worth, 
Texas 

Northrop  Grumman  Aerospace  Systems 
Redondo  Beach,  California 
ViaSat  Inc.  Carlsbad,  California 
Data  Link  Solutions  LLC  Cedar  Rapids, 
Iowa 

Snap-On  Inc.  Kenosha,  Wisconsin 
Booz  Allen  Hamilton  Engineering 
Services,  LLC  McLean,  Virginia 
There  are  no  known  offset  agreements 
proposed  in  connection  with  this 
potential  sale. 

Implementation  of  this  proposed  sale 
will  not  require  the  assignment  of 
additional  U.S.  Government  or 
contractor  representatives  to  Romania. 

There  will  be  no  adverse  impact  on 
U.S.  defense  readiness  as  a  result  of  this 
proposed  sale. 

Transmittal  No.  13-59 

Notice  of  Proposed  Issuance  of  Letter  of 
Offer  Pursuant  to  Section  36(b)(1)  of  the 
Arms  Export  Control  Act,  as  amended 

Annex 
Item  No.  vii 

(vii)  Sensitivity  of  Technology: 

1.  The  AIM-9M-8/9  Sidewinder 
Missile  includes  the  following  advanced 
technology:  Active  Optical  Target 
Detector  (AO'TD),  Gyro  Optics  Assembly 
within  the  Guidance  Control  Section 
(GCS),  Infrared  Countermeasures 
(IRCM),  Detection  and  Rejection 
Circuitry,  and  a  reduced  smoke  rocket 
motor.  The  equipment/hardware, 
software,  and  maintenance  are  classified 
Confidential.  Manuals  and  technical 
documents  cire  classified  Secret. 


Performance  and  operating  information 
is  classifiejl  Secret. 

2.  The  LAU-129  Guided  Missile 
Launcher  is  capable  of  launching  the 
AIM-9  family  of  missile  or  AIM-120 
Advanced  Medium  Range  Air-to-Air 
Missile  (AMRAAM).  The  LAU-129 
launcher  provides  mechanical  and 
electrical  interface  between  missile  and 
aircraft.  There  are  five  Versions 
produced  strictly  for  foreign  military 
sales.  The  only  difference  between  these 
launchers  is  the  material  they  are  coated 
with  or  the  color  of  the  coating. 

3.  The  AIM-120  AMRAAM  is  a  radar- 
guided  missile  featuring  digital 
technology  and  micro-miniature  solid- 
state  electronics.  The  AMRAAM 
capabilities  include  look-down/shoot- 
down,  multiple  launches  against 
multiple  targets,  resistance  to  electronic 
countermeasures,  and  interception  of 
high-  and  low-flying  and  maneuvering 
targets.  The  AMRAAM  All  Up  Round 
(AUR)  is  classified  Confidential,  major 
components  and  subsystems  range  from 
Unclassified  to  Confidential,  and 
technical  data  and  other  documentation 
are  classified  up  to  Secret. 

4.  The  GBU-12  (500  lb)  is  a  laser 
guidance  kit  and  tail  assembly  for 
general-purpose  bombs  (MK-82).  The 
hardware  is  Unclassified  and  the 
ballistics  are  Confidential. 

5.  AGM-65  Maverick:  The  AGM-65 
air-to-ground  missile  hardware  is 
Unclassified,  but  has  an  overall 
classification  of  Secret.  The  Secret 
aspects  of  the  Maverick  system  are 
tactics,  information  revealing  its 
vulnerability  to  countermeasures,  and 
counter-countermeasures.  Manuals  and 
technical  documents  that  are  necessary 
for  operational  use  and  organizational 
maintenance  have  portions  that  are 
classified  Confidential.  Performance  and 
operating  logic  of  countermeasures 
circuits  are  Secret. 

6.  The  Multifunctional  Information 
Distribution  System-Low  Volume 
Terminal  (MIDS— LVT)  is  an  advanced 
Link-16  command,  control, 
communications,  and  intelligence  (C3I) 
system  incorporating  high-capacity, 
jam-resistant,  digital  communication 
links  for  exchange  of  near  real-time 
tactical  information,  including  both  data 
and  voice,  among  air,  ground,  and  sea 
elements.  MIDS-LVT  is  intended  to 
support  key  theater  functions  such  as 
surveillance,  identification,  air  control, 
weapons  engagement  coordination,  and 
direction  for  all  services  and  allied 
forces.  The  system  will  provide 
jamming-resistant,  wide-area 
communications  on  a  Link-16  network 
among  MIDS  and  Joint  Tactical 
Information  Distribution  System  (JTIDS) 
equipped  platforms.  The  MIDS/LVT  and 
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MIDS  On  Ship  Terminal  hardware, 
publications,  performance 
specifications,  operational  capability, 
parameters,  vulnerabilities  to 
countermeasures,  and  software 
documentation  are  classified 
Confidential.  The  classified  information 
to  be  provided  consists  of  that  which  is 
necessary  for  the  operation, 
maintenance,  and  repair  (through 
intermediate  level)  of  the  data  link 
terminal,  installed  systems,  and  related 
softwcun.  Group  A  provision  only  will 
be  transferred  initially. 

7.  EGI  LN-260:  The  Embedded  GPS- 
INS  (EGI)  LN-260  is  a  sensor  that 
combines  GPS  and  inertial  sensor  inputs 
to  provide  accurate  location  information 
for  navigation  and  targeting.  The  EGI 
LN-260  is  Unclassified.  The  GPS  crypto 
variable  keys  needed  for  highest  GPS 
accuracy  are  classified  up  to  Secret. 

8.  The  ALQ-131  is  a  pod-mounted 
Receiver/Processor  that  detects, 
analyzes,  identifies  and  prioritizes 
threat  radars  for  effective  jamming.  The 
Receiver/Processor  is  a  vyideband, 
ftequency  agile  super  heterodyne 
receiver  with  a  self-contained  processor 
for  signal  sorting  and  threat  ID.  It 
provides  the  jammer  with  power 
management  while  look-through 
maximizes  jammer  effectiveness.  It  has 
been  a  standard  jamming  system  fof 
USAF  and  11  other  countries. 

9.  If  a  technologically  advanced 
adversary  were  to  obtain  knowledge  of 
the  specific  hardware  and  software 
elements,  the  information  could  be  used 
to  develop  countermeasures  that  might 
reduce  weapon  system  effectiveness  or 
be  used  in  the  development  of  a  system 
with  similar  advanced  capabilities. 

10.  A  determination  has  been,made 
that  the  recipient  country  can  provide 
the  same  degree  of  protection  for  the 
sensitive  technology  being  released  as 
the  U.S.  Government.  This  sale  is 
necessary  in  furtherance  of  the  U.S. 
foreign  policy  and  national  security 


objectives  outlined  in  the  Policy 
Justification. 

[FR  Doc.  2013-27538  Filed  11-15-13;  8:45  am) 

BILUNG  CODE  5001-4)6-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

[Docket  ID:  DoD-2013-pS-0216] 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Defense  Health  Agency,  DoD. 
ACTION:  Notice  to  amend  nineteen 
Record  Systems. 

SUMMARY:  The  TRICARE  Management 
Activity  (TMA)  transitioned  to  the 
Defense  Health  Agency  (DHA)  effective 
October  1,  2013.  The  Defense  Health 
Agency  is  now  realigning  the  System  of 
Records  Notices  (SORNS)  to  the  Defense 
Health  Agency’s  compilation  of  Privacy 
Act  SORNS.  The  realignment  of  the 
nineteen  system  identifiers  reflect  the 
new  numbering  system  that  will  be  used 
by  the  Defense  Health  Agency. 

DATES:  This  proposed  action  will  be 
effective  on  December  19,  2013  unless 
comments  are  received  which  result  in 
a  contrary  determination.  Comments 
will  be  accepted  on  or  before  December 
18,  2013. 

ADDRESSES:  You  may  submit  comments, 
identified  by  docket  number  and  title, 
by  any  of  the  following  methods: 

*  Federal  Rulemaking  Portal:  http:// 
www.reguIations.gov.  Follow  the 
instructions  for  submitting  comments. 

*  Mail:  Federal  Docket  Management 
System  Office,  4800  Mark  Center  Drive, 
East  Tower,  2nd  Floor,  Suite  02G09, 
Alexandria,  VA  22350-3100. 

Instructions:  All  submissions  received 
must  include  the  agency  name  and 
docket  number  for  this  Federal  Register 
document.  The  general  policy  for 
comments  and  other  submissioiis  from 
members  of  the  public  is  to  make  these 
submissions  available  for  public 


viewing  on  the  Internet  at  http:// 
www.regulations.gov  as  they  are 
received  without  change,  including  any 
personal  identifiers  or  contact 
information. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Linda  S.  Thomas,  Director,  Defense 
Health  Agency  Privacy  and  Civil 
Liberties  Office,  Defense  Health  Agency 
Headquarters,  7700  Arlington 
Boulevard,  Suite  5101.  Falls  Church,  VA 
22042-5101,  or  by  phone  at  (703)  681- 
7500. 

SUPPLEMENTARY  INFORMATION:  The 

Defense  Health  Agency  notices  for 
systems  of  records  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended, 
have  been  published  in  the  Federal 
Register  and  are  available  from  the 
address  in  FOR  FURTHER  INFORMATION 
CONTACT  or  at  the  Defense  Privacy  and 
Civil  Liberties  Office  Web  site  http:// 
dpcIo.defense.gov/privacy/SORNs/ 
component/osd/index.html.  The 
proposed  amendments  are  not  within 
the  purview  of  subsection  (r)  of  the 
Privacy  Act  (5  U.S.C.  552a),  as 
amended,  which’ would  require  the 
submission  of  a  new  or  altered  system 
report  for  each  system.  The  specific 
changes  to  the  record  systems  being 
amended  are  set  forth  below. 


How  Systems  of  Records  Are  Designated 

In  the  Department  of  Defense  (DoD), 
systems  of  records  are  grouped  by  the 
DoD  Component  responsible  for  that 
system  and  its  system  of  records  notice. 
Each  DoD  Component  has  an  assigned 
letter  denominator  for  systems  of 
records  for  which  it  is  responsible.  The 
Defense  Health  Agency,  which  was 
established  on  October  1,  2013,  is 
assigned  ‘E’  as  its  letter  denominator. 


Dated:  November  12,  2013. 

Aaron  Siegel, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

Defense  Health  Agency 


Defense  Health  Agency  Privacy  Act  Systems  of  Records  Notices 


System  identifier 

System  name 

From: 

To: 

DHA  04  DoD  . . . 

DHA  05 . 

DHA  06 . 

DHA  07 . 

DHA  08 . . . 

DHA  09 . 

DHA  10 . . . 

DHA  11  . 

DHA  12 . 

EDHA,04  DoD  . .:.... 

EDHA  05 . 

EDHA  06 . 

EDHA  07 . . 

EDHA  08  . . 

EDHA  09 . . . 

EDHA  10 . . . 

EDHA  11  . . . . 

EDHA  12 . . . ; . 

Defense  Bone  Marrow  Donor  Program. 

Military  Deployment  Issues  Files. 

Designated  Provider  Managed  Care  System  Records. 

Military  Health  Information  System. 

Health  Affairs  Survey  and  Study  Data  Base. 

Medical  Credentials/Risk  Management  Analysis  System  (CCQAS). 
DoD  Women,  Infants,  and  Children  Overseas  Participant  Information 
Management  System. 

Defense  Medical  Human  Resources  System  internet  (DMHRSi). 

Third  Party  Collection  System. 

Special  Needs  Program  Management  Information  System  (SNPMIS) 
Records. 

DHA  16  DoD  . 

EDHA  16  DoD  . 
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Defense  Health  Agency  Privacy  Act  Systems  of  Records  Notices— Continued 


From: 


System  identifier 
To; 


System  name 


DHA  17  DoD 

DHA  18 . 

DHA  19 . 

DHA  23 . 

DHA  24  . . 

DTMA01  . 

DTMA  02  . 

DTMA  03 
DTMA  04  . 


EDHA  17  DoD 

EDHA  18 . 

EDHA 19 . 

EDHA  23 . 

EDHA  24 . 

EDTMA01  . 

EDTMA  02  . 

EDTMA  03  . 

EDTMA  04  . 


Defense  Nutrition  Management  Information  System  (NMIS). 

Research  Regulatory  Oversight  Records. 

Defense  Occupational  &  Environmental  Health  Readiness  System — 
Industrial  Hygiene  (DOEHRS-IH). 

Pharmacy  Data  Transaction  Service  (PDTS). 

Defense  and  Veterans  Eye  Injury  and  Vision  Registry  (DVEIVR). 
Health  Benefits  Authorization  Files. 

Medical/Dental  Care  and  Claims  Inquiry  Files. 

Legal  Opinion  Files. 

Medicat/Dental  Claim  History  Files. 


[FR  Doc.  2013-27469  Filed  11-15-13;  8:45  am) 

BILUNQ  CODE  5001-0fr-l> 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Army  Education  Advisory 
Subcommittee  Meeting  Notice 

agency:  Department  of  the  Army,  DoD. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Under  the  provisions  of  the 
Federal  Advisory  Committee  Act  of 
1972  (5  U.S.C.,  Appendix,  as  amended), 
the  Government  in  the  Sunshine  Act  of 
1976  (5  U.S.C.  552b,  as  amended)  and 
41  CFR  102-3.150,  the  Department  of 
Defense  announces  that  the  following 
Federal  advisory  committee  meeting 
will  take  place: 

Name  of  Committee:  Board  of  Visitors 
(BoV),  Defense  Language  Institute  (DLI) 
Foreign  Language  Center  Subcommittee. 

Date:  December  11,  2013  and 
December  12,  2013. 

Time  of  Meeting:  Approximately  7:45 
a.m.  through  4:30  p.m.  Please  allovv 
extra  time  for  gate  security  for  both 
days. 

Location:  Defense  Language  Institute 
Foreign  Language  Center  and  Presidio  of 
Monterey  (DLIFLC  &  POM),  Building 
614,  Conference  Room,  Monterey,  CA 
93944. 

Purpose  of  the  Meeting:  The  purpose 
of  the  meeting  is  to  provide  an  overview 
of  DLIFLC’s  Foreign  Language  Program 
to  the  BoV.  In  addition,  the  meeting  will 
involve  administrative  matters. 

Proposed  Agenda:  Summary — 
December  11 — Board  administrative 
details,  DLIFLC  current  initiatives  and 
lifelong  learning.  December  12 — The 
Board  will  have  time  to  compile 
observations  pertaining  to  agenda  items 
on  December  11  and  deliberations 
leading  to  provisional  findings  will  be 
referred  to  the  Army  Education 
Advisory  Committee  for  deliberation  by 


the  Committee  under  the  open-meeting 
rules. 

Public’s  Accessibility  to  the  Meeting: 
Pursuant  to  5  U.S.C.  552b  and  41  CFR 
102-3.140  through  102-3.165,  and  the 
availability  of  space,  this  meeting  is 
open  to  the  public.  Seating  is  on  a  first 
come  basis.  No  member  of  the  public 
attending  open  meetings  will  be  allowed 
to  present  questions  fi:om  the  floor  or 
speak  to  any  issue  under  consideration 
by  the  Board.  Although  open  to  the 
public,  gate  access  is  required.  Contact 
the  Sub-Committee’s  Alternate 
Designated  Federal  Officer,  below,  for 
gate  access  procedures. 

Sub-Committee’s  Alternate 
Designated  Federal  Officer  or  Point  of 
Contact:  Dr.  Robert  Savukinas,  Sub¬ 
committee’s  Alternate  Designated 
Federal  Officer:  ATFL-APO,  Monterey, 
CA  93944,  Robert. Savukinas© 
us.army.mil,  (831)  242-5828. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  41  CFR  102-3.105(1)  and  102-3.140 
and  section  10(a)(3)  of  the  Federal 
Advisory  Committee  Act  of  1972,  the 
public  may  submit  written  statements  to 
the  Board  of  Visitors  of  the  DLI  in 
response  to  the  agenda.  All  written 
statements  shall  be  submitted  to  the 
ADFO  for  DLI  Board  of  Visitors  (see  FOR 
FURTHER  INFORMATION  CONTACT). 
Statements  must  be  received  by  the 
ADFO  at  least  10  work  days  prior  to  the 
meeting.  Written  statements  received 
after  this  date  may  not  be  provided  to 
or  considered  by  the  Board  of  Visitors 
of  the  DLI  until  its  next  meeting.  The 
ADFO  will  review  all  timely 
submissions  with  the  Chairperson,  and 
ensure  they  are  provided  to  the 
members  of  the  respective 
subcommittee  before  the  meeting.  After 
reviewing  written  comments,  the 
Chairperson  and  the  ADFO  may  choose 
to  invite  the  submitter  of  the  comments 
to  orally  present  their  issue  during  open 
portion  of  this  meeting  or  at  a  future 
meeting.  The  ADFO,  in  consultation 
with  the  Chairperson,  may  allot  a 
specific  amount  of  time  for  the  members 


of  the  public  to  present  their  issues  for 
review  and  discussion. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information,  please  contact  Dr.  Robert 
Savukinas,  at  robert. savukinas© 
us.army.mil.  Written  submissions  are  to 
be  submitted  to  the  following  address: 
Defense  Language  Institute  Foreign 
Language  Center,  ATTN:  Alternate 
Designated  Federal  Officer  (Savukinas), 
ATFL-APO,  Monterey,  CA  93944. 

Brenda  S.  Bowen, 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  2013-27517  Filed  11-15-13;  8:45  am] 

BILUNG  CODE  371(M)8-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  30-Day  Public  Review  Period 
and  Availability  of  Final  Environmental 
Assessment  and  Draft  Finding  of  NO' 
Significant  impact:  Former  Naval  Air 
Station  Alameda,  Alameda,  California 

AGENCY:  Department  of  the  Navy,  DoD. 
ACTION:  Notice. 

SUMMARY:  This  notice  provides 
information  on  the  30-day  public  review 
period  and  availability  of  a  Final 
Environmental  Assessment  (EA)  and 
Draft  Finding  of  No  Significant  Impact 
(FONSI)  for  the  Department  of  Navy’s 
(DoN)  transfer  of  excess  property  at 
Naval  Air  Station  (NAS)  Alameda, 
Alameda,  California. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Kimberly  A.  Ostrowski,  Director,  Naval 
Facilities  Engineering  Command,  Base 
Realignment  and  Closure  Program 
Management  Office,  West,  1455  Frazee 
Road,  Suite  900,  San  Diego,  CA  92108- 
4310,  telephone  619-532-0993. 
SUPPLEMENTARY  INFORMATION:  The 
Proposed  Action  is  the  transfer  of 
approximately  624  acres  of  excess 
federal  property  at  the  former  NAS 
Alameda  from  the  DoN  to  the 
Department  of  Veterans  Affairs  (VA)  via 
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a  Federal-to-Federal  transfer.  VA  will  be 
responsible  for  the  subsequent 
construction  aiid  operation  of  an 
outpatient  clinic  (OPC),  offices,  and 
National  Cemetery  on  approximately 
112  acres  of  land  (referred  to  as  the  “VA 
Development  Area”). 

Based  on  information  gathered  during 
preparation  of  the  Final  EA  and  based 
upon  the  findings  in  the  Final  EA,  DoN 
finds  that  implementation  of  the 
Proposed  Action,  with  the  VA’s 
implementation  and  monitoring  of  the 
mitigation  measures  identified  in  the 
FONSI,  would  not  have  a  significant 
impact  on  the  human  environment  and 
an  Environmental  Impact  Statement  is 
not  required  for  the  transfer  of  excess 
property  and  VA’s  development  of  an 
OPC,  offices,  cemetery,  and  associated 
infrastructiure  at  the  former  NAS 
Alameda. 

The  FONSI  is  available  for  public 
review  for  30  days  before  becoming  final 
at  which  time  the  proposed  action  may 
be  implemented.  The  FONSI  public 
review  period  ends  30  days  after 
issuance  of  the  Notice  of  Availability. 

Dated:  November  8,  2013. 

N.A.  Hagerty-Ford, 

Commander,  Office  of  the  Judge  Advocate 
General,  U.S.  Navy,  Federal  Register  Liaison 
Officer. 

|FR  Doc.  2013-27428  Filed  11-15-13;  8:45  am] 
BILLING  CODE  3810-FF-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CPI  4-1 3-000] 

Houston  Pipe  Line  Company  LP; 

Notice  of  Appiication 

Take  notice  that  on  October  28,  2013, 
Houston  Pipe  Line  Company  LP  (HPL), 
1300  Main  Street,  Houston,  Texas 
77002,  filed  an  application  in  Docket 
No.  CP14-1 3-000  under  section  3  of  the 
Natural  Gas  Act  (NGA),  and  Subpart  B 
of  Part  153  of  the  Commission’s 
regulations  requesting  authorization  to 
site,  construct,  operate,  and  maintain 
certain  natural  gas  pipeline  facilities  to 
export  and/or  import  natural  gas 
between  the  United  States  and  the 
Republic  of  Mexico  (Border  Crossing 
Project)  at  a  point  on  the  International 
Boundary  between  the  United  States  in 
Hidalgo  County,  Texas  and  the  Republic 
of  Mexico  in  the  vicinity  of  the  City  of 
Reynosa,  State  of  Tamaulipas. 
Furthermore,  HPL  requests  that  the 
Commission  issue  a  Presidential  Permit 
authorizing  HPL  to  site,  construct, 
operate,  and  maintain  the  Border 


Crossing  Project  pursuant  to  Subpart  C 
of  Part  153  of  the  Commission’s 
regulations  to  export  and/or  import 
natural  gas  between  the  United  States 
and  Mexico,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission’s  Web  site  at  http:// 
WTvw./erc.gov  using  the  “eLibrary”  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at  FERCOnlineSupport® 
ferc.gov  or  toll-free  at  (866)  208-3676,  or 
for  TTY,  contact  (202)  502-8659. 

Any  questions  regarding  this 
application  should  be  directed  to  Mr. 

Jim  Wright,  Deputy  General  Counsel, 
Houston  Pipe  Line  Company  LP,  1300 
Main  Street,  Houston,  TX  77002,  or  by 
calling  (713)  989-7010  (telephone)  or 
(713)  989-1212  (fax). 

Pursuant  to  section  157.9  of  the 
Commission’s  rules,  18  CFR  157.9, 
within  90  days  of  this  Notice  the 
Commission  staff  will  either:  Complete 
its  environmental  assessment  (EA)  and 
place  it  into  the  Commission’s  public 
record  (eLibrary)  for  this  proceeding:  or 
issue  a  Notice  of  Schedule  for 
Environmental  Review.  If  a  Notice  of 
Schedule  for  Environmental  Review  is 
issued,  it  will  indicate,  among  other 
milestones,  the  anticipated  date  for  the 
Commission  staffs  issuance  of  the  final 
environmental  impact  statement  (FEIS) 
or  EA  for  this  proposal.  The  filing  of  the 
EA  in  the  Commission’s  public  record 
for  this  proceeding  or  the  issuance  of  a 
Notice  of  Schedule  for  Environmental 
Review  will  serve  to  notify  federal  and 
state  agencies  of  the  timing  for  the 
completion  of  all  necessary  reviews,  and 
the  subsequent  need  to  complete  all 
federal  authorizations  within  90  days  of 
the  date  of  issuance  of  the  Commission 
staff’s  FEIS  or  EA. 

There  are  two  ways  to  become 
involved  in  the  Commission’s  revievy  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  the  comment  date 
stated  below,  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street  NE.,  Washington,  DC  20426, 
a  motion  to  intervene  in  accordance 
with  the  requirements  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  NGA  (18 
CFR  157.10).  A  person  obtaining  party 
status  will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 


all  documents  filed  by  the  applicant  and 
by  all  other  parties.  A  party  must  submit 
7  copies  of  filings  made  with  the 
Commission  and  must  mail  a  copy  to 
the  applicant  and  to  every  other  party  in ' 
the  proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission’s 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to  . 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commentors  will  be 
placed  on  the  Commission’s 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission’s 
environmental  review  process. 
Environmental  commentors  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 

However,  the  non-party  commentors 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission’s  final  order. 

The  Commission  strongly  encourages 
electronic  filings  of  comments,  protests 
and  interventions  in  lieu  of  paper  using 
the  “eFiling”  link  at  http:// 
www.ferc.gov.  Persons  unable  to  file 
electronically  shduld  submit  an  original 
and  7  copies  of  the  protest  or 
intervention  to  the  Federal  Energy 
Regulatory  Commission,  888  First  Street 
NE.,  Washington,  DC  20426. 

This  filing  is  accessible  on-line  at 
http://www.ferc.gov,  using  the 
“eLibrary”  link  and  is  available  for 
review  in  the  Commission’s  Public 
Reference  Room  in  Washington,  DC. 
There  is  an  “eSubscription”  link  on  the 
Web  site  that  enables  subscribers  to 
receive  email  notification  when  a 
dociunent  is  added  to  a  subscribed 
docket(s).  For  assistance  with  any  FERC 
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Online  service,  please  email 
FERCOnIineSupport@ferc.gov,  or  call 
(866)  208-3676  (toll  free).  For  TtY,  call 
(202)  502-8659. 

Comment  Date:  5:00  p.m.  Eastern 
Time  on  November  29,  2013. 

Dated:  November  8,  2013. 

Kimberly  D.  Bose, 

Secretary. 

(FR  Doc.  2013-27524  Filed  11-15-13;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER1 3-21 24-000] 

Midcontinent  independent  System 
Operator,  Inc.;  Supplemental  Notice  of 
Technical  Conference 

As  announced  in  the  Notice  of 
Technical  Conference  issued  on  October 
25,  2013,  and  as  required  in  the 
Commission’s  October  16,  2013,  order 
in  this  docket,  there  will  be  a  technical 
conference  in  this  proceeding  on 
November  19,  2013,  at  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street  NE.,  Washington,  DC, 

Hearing  Room  6,^  The  technical 
conference  will  be  led  by  staff,  and  will 
be  open  for  the  public  to  attend. 
Attendees  may  register  in  advance  at  the 
following  Web  page:  https:// 
www.ferc.gov/whats-new/registration/ 
miso- 11-1 9-1 3 -form. asp.  Advance 
registration  is  not  required,  but  is 
encouraged.  Parties  attending  in  person 
should  still  allow  time  to  pass  through 
building  security  procedures  before  the 
9:00  a.m.  (Eastern  Time)  start  time  of  the 
conference. 

The  conference  will  not  be  webcast, 
but  will  be  accessible  via  telephone. 
Parties  wishing  to  participate  by  phone 
should  fill  out  the  registration  form  and 
check  the  box  indicating  that  they  wish 
to  participate  by  conference  call,  and  do 
so  no  later  than  5:00  p.m.  (Eastern  Time) 
on  Friday,  November  15,  2013.  Parties 
selecting  this  option  will  receive  a 
confirmation  email  containing  a  dial-in 
number  and  a  password  before  the 
conference.  To  the  extent  possible) 
individuals  calling  from  the  same 
location  should  share  a  single  telephone 
line. 

FERC  conferences  are  accessible  < 
under  section  508  of  the  Rehabilitation 
Act  of  1973.  For  accessibility 
accommodations  please  send  an  email 
to  accessibility@ferc.gov  or  call  toll  free 
866-208-3372  (voice)  or  202-208-1659 

*  Midcontinent  Independent  System  Operator, 
Inc.,  145  FERC  1  61,044  (2013). 


(TTY),  or  send  a  FAX  to  202-208-2106 
with  the  required  accommodations. 

For  further  information  regarding  this 
conference,  contact  Cristie  DeVoss  at 
cristie.devoss@ferc.gov  or  202-502- 
8441,  or  Melissa  Nimit  at 
melissa.nimit@ferc.gov  or  202-502- 
6638. 

The  conference  will  consist  of  three 
sessions,  as  detailed  below.  For  each 
session,  a  representative  of 
Midcontinent  Independent  System 
Operator,  Inc.  (MISO)  and  a 
representative  of  MISO’s  Independent 
Market  Monitor  should  be  prepared  to 
make  opening  statements  that  address 
the  questions  below.  After  statements  by 
the  MISO  and  Independent  Market 
Monitor  representatives ,  Commission 
staff  will  ask  questions;  as  time  permits, 
other  attendees  (including  telephone 
participants)  may  also  ask  questions. 

The  times  given  below  are  approximate 
and  may  change,  as  needed. 

Session  1:  Schedule  46  (9:00  a.m.-10:15 

a.m.) 

1.  Explain  in  detail  each  step  of  the 
Constraint  Management  Charge 
Allocation  Factor  determination  process 
under  proposed  Schedule  46. 

a.  For  step  one,  define  the  terms 
“Hourly  Real-Time  RSG  MWP”  and 
“Resource  CMC  Real-time  RSG  MWG” 
and  explain  why  the  terms  are  equal  for 
each  hour  and  active  transmission 
constraint,  as  stated  in  Schedule  46. 
Also,  explain  the  determination  of  the 
Gonstraint  Management  Charge  capacity 
committed  (CMC  CAP  COM). 

b.  For  step  two,  define  the  terms 
“RES_LP_VOL,”  “TP_Next_Hour,” 
“RT_BLL_MTRgen,”  and  “TP_Current_ 
Hour.”  Explain  the  determination  of  the 
hourly  Headroom  Available  (HR_ 
AVAIL),  the  Operations  Headroom  Need 
(HR_NEED),  and  the  Capacity  MW 
Needed  (CAP  MW  NEED). 

c.  For  step  three,  explain  the  criteria 
for  determining  whether  a  resource  was 
available  for  commitment  for  a  capacity 
resource  commitment  analysis  period. 
Also,  explain  how  MISO  will  select  the 
Constraint  Management  Charge 
Replacement  Resource  (CMC  RR)  and 
determine  the  associated  Capacity 
Commitment  Make- Whole  Payment 
(CAP_COM_MWP). 

d.  For  step  four,  explain  the 
determination  of  the  Capacity 
Contribution  (CAP  CON),  Constraint 
Management  Charge  Contribution 
(CMC_CON),  and  Constraint 
Management  Charge  Allocation  Factor. 

2.  Explain  in  detail  how  the 
calculation  of  the  Constraint 
Management  Charge  Allocation  Factor 
under  proposed  Schedule  46  accounts 
for  reed-time  Revenue  Sufficiency 


Guaremtee  (RSG)  costs  allocated  to 
Voltage  and  Local  Reliability,  the  RSG 
Second  Pass  Distribution,  emd  Day- 
Ahead  Schedule  Deviation  and 
Headroom  Charges.  For  example, 
explain  why  the  product  of  the 
aggregate  applicable  real-time  RSG 
credits  and  the  difference  between  one 
and  the  Constraint  Management  Charge 
Allocation  Factor  equals  the  RSG  costs 
funded  through  Day-Ahead  Schedule 
Deviation  and  Headroom  Charges, 
pursuant  to  the  proposed  revisions  to 
section  40.3.3.a.v. 

Break:  (10:15  a.m.-10:30  a.m.) 

Session  2:  Constraint  Management 
Charges  (10:30  a.m.-12:00  p.m.) 

3.  The  description  of  the  Constraint 
Management  Charge  in  proposed 
Schedule  46  states  that  the  Constraint 
Management  Charge  Allocation  Factor 
Study  determines  the  share  of  real-time 
RSG  costs  attributable  to  the 
“commitment  of  Resources  for  Active 
Transmission  Constraints.”  Should  this 
instead  be  “Resources  committed  in  any 
R[eliability]  A[ssessment] 

C[ommitment]  process  or  the  L[ook] 
A(head]  C[ommitment]  process  for  an 
Active  Transmission  constraint  and  not 
otherwise  attributable  to  Topology 
Adjustment  and  Transmission  De¬ 
rates,”  consistent  with  the  definition  of 
the  Constraint  Management  Charge  in 
section  1.537a  of  the  existing  MISO 
tariff? 

4.  Provide  numerical  examples 
demonstrating  (a)  MISO’s  existing 
Constraint  Management  Charge  formula 
under  sections  40.3.3.a.iv  and  v,  and  (b) 
how  MISO’s  proposed  revisions  to  its 
tariff  will  change  this  formula.  Provide 
examples  illustrating  these  formulas  in 
the  event  that  the  Constraint 
Management  Charge  rate  cap  does  and 
does  not  apply. 

5.  MISO  states  that  the  Constraint 
Management  Charge  Allocation  Factor 
should  be  a  better  indicator  than  the 
Constraint  Contribution  Factor  of  the 
real-time  RSG  costs  attributable  to  an 
active  transmission  constraint  and  that 
the  Constraint  Management  Charge 
should  “no  longer  be  limited  by  the 
C[onstraiht]  Cfontribution]  F[actor]  of 
the  Resource  committed  to  address  the 
relevant  constraint.”  ^ 

a.  Explain  in  detail  why  MISO  should 
continue  using  the  Constraint 
Contribution  Factor  in  section 
40.3.3.a.iv  to  calculate  the  “adjusted 
deviations”  used  to  determine  the  real¬ 
time  RSG  Constraint  Management 
Charges 'to  be  p8id  by  market 
participants  in  sections  40.3.3.a.iv(a) 
and  40.3.a.iv(b). 


ZMISO  August  7,  2013  Filing  at  4,  7-8. 
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b.  In  the  event  that  the  Constraint 
Management  Charge  rate  cap  does  not 
apply,  explain  in  detail  why  MISO 
should  continue  using  the  Constraint 
Contribution  Factor  in  the  denominator 
of  the  Constraint  Management  Charge 
formula  provided  in  section  40.3.3.a.v  to 
calculate  the  “adjusted  deviations,” 
pursuant  to  section  40.3.3.a.iv,  and  to 
adjust  topology  adjustments  or 
transmission  de-rates. 

c.  In  the  event  that  the  Constraint 
Management  Charge  rate  cap  applies, 
explain  in  detail  why  MISO  should  use 
the  Constraint  Management  Charge 
Allocation  Factor,  rather  than  the 
Constraint  Contribution  Factor,  to  adjust 
the  applicable  hourly  economic 
maximum  dispatch  amounts  in  the 
denominator  of  the  Constraint 
Management  Charge  rate. 

6.  MISO  proposes  in  section  40.3.3.a.v 
to  modify  the  numerator  of  the 
Constraint  Management  Charge  rate  by 
multiplying  the  aggregate  real-time  RSG . 
credits  in  an  hour  attributable  to 
resources  committed  in  the  Reliability 
Assessment  Commitment  or  Look- 
Ahead  Commitment  processes  by  “the 
Constraint  Management  Charge 
Allocation  Factor,  pursuant  to  Schedule 
46.” 

a.  In  the  event  that  the  Constraint 
Management  Charge  rate  cap  does  not 
apply,  explain  in  detail  how  MISO’s 
proposal  to  begin  adjusting  the 
numerator  of  the  rate  by  the  Constraint 
Management  Charge  Allocation  Factor, 
while  continuing  to  use  the  existing 
Constraint  Contribution  Factor  to 
calculate  adjusted  deviations  and  adjust 
topology  adjustments  or  transmission 
de-rates  in  the  denominator  of  the  rate, 
will  affect  the  applicable  Constraint 
Management  Charge  rate.  For  example, 
will  the  proposal  result  in  a  decrease  in 
Constraint  Management  Charge  rates? 

b.  In  the  event  that  the  Constraint 
Management  Charge  rate  cap  applies, 
explain  in  detail  how  MISO’s  proposal 
to  begin  using  the  Constraint 
Management  Charge  Allocation  Factor 
to  adjust  the  numerator  and 
denominator  of  the  rate  will  affect  the 
applicable  Constraint  Management 
Charge  rate.  Specifically,  by  multiplying 
both  the  numerator  and  denominator  of 
the  rate  by  the  same  term,  does  MISO 
intend  those  terms  to  cancel  (e.g.,  so 
that  the  Constraint  Management  Charge 
rate  cap  will  equal  the  applicable 
Economic  Maximum  Dispatch 
amounts)? 


Break  (12:00  p.m.-l:00  p.m.) 

Session  3:  Day-Ahead  Schedule 
Deviation  and  Headroom  Charge  ( 1 :00 
p.m. -2:45  p.m.)' 

.  7.  MISO  states  that  load  zones  with 
net  injections  “impact  the  management 
of  congestion  and  may  also  result  in  a 
Post-Notification  Deadline  deviation  in 
the  Day-Ahead  Schedule  Deviation 
Charge  rate  formula.”  ^  Explain  in  detail 
how  load  zones  with  net  injections 
cause  the  incurrence  of  real-time  RSG 
costs,  including  any  costs  associated 
with  Headroom  Need. 

a.  Explain  why  MISO  proposes  in 
section  40.3.3.a.viii(6)  to  use  “any  • 
positive  difference”  between  a  load 
zone’s  actual  energy  withdrawal  or  ’ 
injection  adjusted  by  any  associated 
demand  response  injections  and  its 
demand  forecast  in  effect  at  the 
notification  deadline  when  determining 
Day- Ahead  Schedule  Deviation  and 
Headroom  Charges.  Contrast  this  with 
MISO’s  use,  pursuant  to  section 
40.3.3.a.iii(4),  of  “any  difference” 
between  a  load  zone’s  demand  forecast 
in  effect  at  the  notification  deadline  and 
its  actual  energy  withdrawal  or  injection 
adjusted  by  any  associated  demand 
response  injections  when  determining 
Constraint  Management  Charges. 

9.  Explain  in  detail  the  determination 
of  Day-Ahead  Schedule  Deviation  and 
Headroom  Charges  if  the  sum  of  the 
Market-Wide  Net  Deviations  and 
Headroom  Need  is  (1)  less  than  or  equal 
to  ^ero,  (2)  greater  than  or  equal  to  the 
Economic  Committed  Capacity,  or  (3) 
greater  than  zero  but  less  than  the 
Economic  Committed  Capacity.  Explain 
how  this  calculation  accounts  for 
situations  where  the  Market-Wide  Net 
Deviations  are  negative  but  the 
Headroom  Need  is  positive,  such  that 
their  sum  is  greater  than  zero. 

10.  MISO  maintains  that  deviations 
that  cause  the  commitment  of  additional 
resources  are  “the  most  relevant”  causes 
of  real-time  RSG  costs  and  that  “the 
operative  fact  is  the  commitment  of 
additional  Resources  in  [sic] 

R[eliability]  A[ssessmentl 
Cjommitment],  not  the  pricing 
circumstances  of  the  market  into  which 
those  Resources  will  be  committed.”  ■* 

a.  Describe  the  extent  to  which 
supply-increasing  deviations  that  occur 
after  the  notification  deadline  affect  the 
incurrence  of  real-time  RSG  costs,  such 
as  by  reducing  costs  by  augmenting 
available  capacity  and  increasing  costs 
by  reducing  real-time  prices. 

b.  Using  actual  2012  data,  explain  the 
extent  to  which  supply-increasing 


3  Id.  at  19. 
*Id.at  17. 


deviations  that  occurred  after  the 
notification  deadline  caused  the 
incurrence  of  real-time  RSG  costs. 

c.  Explain  whether  the 
implementation  of  MISO’s  Look-Ahead 
Commitment  process  would  affect  the 
incurrence  of  real-time  RSG  costs  due  to 
supply-increasing  deviations  that  occur 
after  the  notification  deadline. 

Conference  Conclusion:  Next  Steps  (2:45 
p.m.-3:00  p.m.) 

Staff  will  conclude  the  conference 
and  outline  next  steps. 

Dated:  November  8,  2013. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  2013-27526  Filed  11-15-13;  8:45  ami 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission  . 

[Project  No.  14546-000] 

Houtama  Hydropower  LLC;  Notice  of 
Preliminary  Permit  Application 
Accepted  for  Fiiing  and  Soiiciting 
Comments,  Motions  To  Intervene,  and 
Competing  Applications 

On  August  14,  2013,  Houtama 
Hydropower  LLC  filed  an  application 
for  a  preliminary  permit,  pursuant  to 
section  4(f)  of  the  Federal  Power  Act 
(FPA),  proposing  to  study  the  feasibility 
of  the  McKay  Dam  Hydroelectric  Project 
(project)  to  be  located  at  McKay  Dam 
hear  Pendleton  in  Umatilla  County, 
Oregon.  The  sole  purpose  of  a 
preliminary  permit,  if  issued,  is  to  grant 
the  permit  holder  priority  to  file  a 
license  application  during  the  permit 
term.  A  preliminary  permit  does  not 
authorize  the  permit  holder  to  perform 
any  land-disturbing  activities  or 
otherwise  enter  upon  lands  or  waters 
owned  by  others  without  the  owners’ 
express  permission. 

The  proposed  project  would  utilize 
flows  at  the  existing  McKay  Reservoir, 
and  would  consist  of  the  following  new 
features:  (1)  A  48-inch  diameter,  60-foot- 
long  steel  penstock  that  extends  from 
the  existing  dam  penstock  to  a 
powerhouse;  (2)  a  20-foot  by  30-foot 
powerhouse;  (3)  a  single  2.3-megawatt 
turbine/generator;  (4)  a  switchyard  with 
a  69  kilovolt  (kV)  step-up  transformer; 
(5)  an  approximately  3,000-foot-long, 
69-kV  transmission  line  interconnecting 
to  the  Pacific  Power  distribution  system; 
and  (6)  appurtenant  facilities.  The 
estimated  annual  generation  of  the 
project  would  be  5  gigawatt-hours. 

Applicant  Contact:  Mr.  William  C. 
Hampton,  CEO,  Houtama  Hydropower 
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LLC,  1044  NW  12th  Drive,  Pendleton, 

OR  97801-1268;  phone:  (541)  969-2276. 

FERC  Contact:  Sean  O’Neill;  phone: 
(202)  502-6462. 

Deadline  for  filing  comnients,  motions 
to  intervene,  competing  applications 
(without  notices  of  intent),  or  notices  of 
intent  to  file  competing  applications:  60 
days  from  the  issuance  of  this  notice. 
Competing  applications  and  notices  of 
intent  must  meet  the  requirements  of  18 
CFR4.36. 

The  Commission  strongly  encourages 
electronic  filing.  Please  file  comments, 
motions  to  intervene,  notices  of  intent, 
and  competing  applications  using  the 
Commission’s  eFiling  system  at  http:// 
www.ferc.gov/docs-fiIing/efiIing.  asp . 
Commenters  can  submit  brief  comments 
up  to  6,000  characters,  without  prior 
registration,  using  the  eComment  system 
at  http://www.ferc.gov/docs-filing/ 
ecomment.asp.  You  must  include  your 
name  and  contact  information  at  the  end 
of  your  comments.  For  assistance, 
please  contact  FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov,  (866) 
208-3676  (toll  free),  or  (202)  502-8659 
(TTY).  In  lieu  of  electronic  filing,  please 
send  a  paper  copy  to:  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street  NE.,  Washington,  DC  20426. 
The  first  page  of  any  filing  should 
include  docket  number  P-14546-000. 

More  information  about  this  project, 
including  a  copy  of  the  application,  can 
be  viewed  or  printed  on  the  “eLibrary” 
link  of  Compiission’s  Web  site  at  http:// 
www.ferc.gov/docs-filing/elibrary.asp. 
Enter  the  docket  number  (P-14546)  in 
the  docket  number  field  to  access  the 
.document.  For  assistance,  contact  FERC 
Online  Support. 

Dated:  November  8,  2013. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  2013-27525  Filed  11-15-13;  8:45  am) 

BILLING  CODE  e717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  14555-000] 

Mid-Atlantic  Hydro,  LLC;  Notice  of 
Preliminary  Permit  Application 
Accepted  for  Filing  and  Soliciting 
Comments,  Motions  To  Intervene,  and 
Competing  Applications 

On  September  9,  2013,  Mid-Atlantic 
Hydro,  LLC,  filed  an  application  for  a 
preliminary  permit,  pursuant  to  section 
4(f)  of  the  Federal  Power  Act  (FPA),  . 
proposing  to  study  the  feasibility  of  the 
Tuttle  Creek  Hydroelectric  Project 


(Tuttle  Creek  Project  or  project)  to  be 
located  on  Big  Blue  River,  in  the  city  of 
Manhattan,  Riley  County,  Kansas.  The 
sole  purpose  of  a  preliminary  permit,  if 
issued,  is  to  grant  the  permit  holder 
priority  to  file  a  license  application 
during  the  permit  term.  A  preliminary 
permit  does  not  authorize  the  permit 
holder  to  perform  any  land-disturbing 
activities  or  otherwise  enter  upon  lands 
or  waters  owned  by  others  without  the 
owners’  express  permission. 

The  proposed  project  would  consist  of 
the  following:  (1)  A  new  350-foot-long, 
16-foot-diameter  steel  penstock;  (2)  a 
new  100-foot-long,  50-foot- wide 
concrete  powerhouse,  containing  one 
7.9-megawatt  (MW)  turbine  generator 
unit;  (3)  a  new  2.8-mile-long,  25-kilovolt 
(kV)  transmission  line;  (4)  an  existing 
860-foot-long,  20-foot-diameter 
horseshoe  conduit;  (5)  a  new  40-foot-  - 
long,  50-foot-wide  switchyard 
connecting  to  the  existing  Weststar 
Substation;  and  (6)  appurtenant 
facilities.  The  estimated  annual 
generation  of  the  Tuttle  Creek  Project 
would  be  30,500  megawatt-hours  per 
year. 

Applicant  Contact:  Ms.  Kristina 
Johnson,  Mid-Atlantic  Hydro,  LLC,  5425 
Wisconsin  Avenue,  Suite  600,  Chevy 
Chase,  MD  20815;  phone:  (301)  718- 
4432. 

FERC  Contact:  Chelsea  Hudock; 
phone:  (202)  502—8448,  email: 
chelsea.hudock@ferG.gov. 

Deadline  for  filing  comments,  motions 
to  intervene,  competing  applications 
(without  notices  of  intent),  or  notices  of 
intent  to  file  competing  applications:  60 
days  ft’om  the  issuance  of  this  notice. 
Competing  applications  and  notices  of 
intent  must  meet  the  requirements  of  18 
CFR  4.36. 

The  Commission  strongly  encourages 
electronic  filing.  Please  file  comments, 
motions  to  intervene,  notices  of  intent, 
and  competing  applications  using  the 
Commission’s  eFiling  system  at  http:// 
www.ferc.gov/docs-filing/efiling.asp. 
Commenters  can  submit  brief  comments 
up  to  6,000  characters,  without  prior 
registration,  using  the  eComment  system 
at  http://www.ferc.gov/docs-filing/ 
ecomment.asp.  You  must  include  your 
name  and  contact  information  at  the  end 
of  your  comments.  For  assistance, 
please  contact  FERC  Onhne  Support  at 
FERCOnlineSupport@ferc.gov,  (866) 
208-3676  (toll  free),  or  (202)  502-8659 
(TTY).  In  lieu  of  electronic  filing,  please 
send  a  paper  copy  to;  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street  NE.,.WashingtoniDC  20426. 
The  first  page  of  any  filing  should 
include  docket  number  P-14555-000. 

More  information  about  this  project, 
including  a  copy  of  the  application,  can 


be  viewed  or  printed  on  the  “eLibrary” 
link  of  Commission’s  Web  site  at  http:// 
www.ferc.gov/docs-filing/elibrary.asp. 
Enter  the  docket  number  (P-14555)  in 
the  docket  number  field  to  access  the 
document.  For  assistance,  contact  FERC 
Online  Support. 

Dated:  November  8,  2013. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  2013-27529  Filed  11-15-13;  8:45  am) 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  13679-004] 

JD  Products,  LLC;  Notice  of 
Preliminary  Permit  Application 
Accepted  for  Filing  and  Soliciting 
Comments,  Motions  To  Intervene,  and 
Competing  Applications 

On  October  1,  2013,  JD  Products,  LLC 
(JD  Products)  filed  an  application  for  a 
successive  preliminary  permit,  pursuant 
to  section  4(f)  of  the  Federal  Power  Act, 
proposing  to  study  the  feasibility  of  the 
proposed  San  Onofre  Electricity  Farm 
Project  (project).  The  proposed  project 
would  utilize  up  to  1,314  generation 
units,  with  an  estimated  installed 
capacity  of  2,000  megawatts  with  a 
projected  average  annual  generation  of 
about  17,519  megawatthours.  The 
requested  project  boundary  comprises  of 
approximately  6  square  nautical  miles 
of  coastal  waters  and  lands  located 
along  the  coast  of  San  Diego  County, 
California,  near  the  towns  of  San  Onofi^ 
and  San  Clemente,  and  include  portions 
of  the  San  Onofire  California  State  Park 
and  the  United  States  Marine  Corps 
Base  Canip  Pendleton. 

The  sole  purpose  of  a  preliminary 
permit,  if  issued,  is  to  grant  the  permit 
holder  priority  to  file  a  license 
application  during  the  permit  term.  A 
preliminary  permit  does  not  authorize 
the  permit  holder  to  perform  any  land 
disturbing  or  construction  activities  or 
to  otherwise  enter  upon  lands  or  waters 
owned  by  others  without  the  owners’ 
express  permission. 

Applicant  Contact:  Chong  Hun  Kim, 
JD  Products,  LLC.,  16807  Woodridge 
Circle,  Fountain  Valley,  CA  92708; 
(714)964-5419. 

FERC  Contact:  Kenneth  Hogan,  . (202) 
502-8434,  or  via  email  at: 
Kenneth.hogan@ferc.gov. 

Deadline  for  filing  comments,  motions 
to  intervene,  competing  applications 
(without  notices  of  intent),  or  notices  of 
intent  to  file  competing  applications:  60 
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days  from  the  issuance  of  this  notice. 
Competing  applications  and  notices  of 
intent  must  meet  the  requirements  of  18 
CFR  4.36.  Comments,  motions  to 
intervene,  notices  of  intent,  and 
competing  applications  may  be  filed 
electronically  via  the  Internet.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission’s  Web 
site  [http://www.ferc.gov/clocs-fiIing/ 
ferconline.asp)  under  the  “eFiling”  link. 

For  a  simpler  method  of  submittiilg 
text  only  comments,  click  on  “Quick 
Comment.”  For  assistance,  please 
contact  FERC  Online  Support  at 
FERCOnIineSupport@ferc.gov;  call  toll- 
free  at  (866)  208-3676;  or,  for  TTY, 
contact  (202)  502-8659.  Although  the 
Commission  strongly  encourages 
electronic  filing,  documents  may  also  be 
paper-filed.  To  paper-file,  mail  an 
original  and  5  copies  to:  Kimberly  D. 
Bose,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First  Street 
NE.,  Washington,  DC  20426. 

•  More  information  about  this  project, 
including  a  copy  of  the  application,  can 
be  viewed  or  printed  on  the  “eLibrary” 
link  of  Commission’s  Web  site  at 
h  ttp  ://www.ferc.gov/docs-filing/ 
elibrary.asp.  Enter  the  docket  number 
(P-13679)  in  the  docket  number  field  to 
access  the  document.  For  assistance, 
contact  FERC  Online  Support. 

Dated:  November  8,  2013. 

Kimberly  D.  Bose, 

Secretary. 

|FR  Doc.  2013-27527  Filed  11-15-13:  8:45  am] 
BMJJNG  CODE  S717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[EPA-HO-OAR-2003-0152;  FRL-9902-86- 
OEI] 

Information  Collection  Request 
Submitted  to  0MB  for  Review  and 
Approval;  Comment  Request; 
Compliance  Assurance  Monitoring 
Program  (Renewal) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  The  Environmental  Protection 
Agency  has  submitted  an  information 
collection  request  (ICR),  Compliance 
Assurance  Monitoring  Program 
(Renewal)  to  the  Office  of  Management 
emd  Budget  (OMB)  for  review  and 
approval  in  accordance  with  the 
Paperwork  Reduction  Act.  This  is  a 
proposed  extension  of  the  information 
collection  request,  which  is  currently 
approved  through  December  31,  2013. 
Public  comments  were  previously 


requested  via  the  Federal  Register  (78 
FR  35631)  on  June  13,  2013  during’a  60- 
day  public  comment  period.  This  notice 
allows  for  an  additional  30  days  for 
public  comments.  A  fuller  description 
of  the  ICR  is^iven  below,  including  its 
estimated  burden  and  cost  to  the  public. 
An  agency  may  not  conduct  or  sponsor 
and  a  person  is  not  required  to  respond 
to  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

DATES:  Additional  comments  may  be 
submitted  on  or  before  December  18, 
2013. 

ADDRESSES:  Submit  your  comments, 
referencing  Docket  ID  No.  EPA-HQ- 
OAR-2003-0152  online  using 
www.regulations.gov  (our  preferred 
method),  by  email  to  a-and-r-docket@ 
epa.gov  or  by  mail  to:  EPA  Docket 
Center,  Environmental  Protection 
Agency,  Mail  Code  28221T,  1200 
Pennsylvania  Ave.  NW.,  Washington, 

DC  20460  and  (2)  OMB  via  email  to 
oira_submission@omb.eop.gov.  Address 
comments  to  OMB  Desk  Officer  for  EPA. 

The  EPA’s  policy  is  that  all  comments 
received  will  be  included  in  the  public 
docket  without  change,  including  any 
personal  information  provided,  unless 
the  comment  includes  profanity,  threats, 
information  claimed  to  be  Confidential 
Business  Information  or  other 
information  whose  disclosure  is 
restricted  by  statute.^ 

FOR  FURTHER  INFORMATION  CONTACT: 
Angela  Hackel,  Office  of  Air  Quality  and 
Planning  Standards,  Sector  Policies  and 
Programs  Division  (D243-05), 
Environmental  Protection  Agency, 
Research  Triangle  Park,  NC  27711; 
telephone  number:  (919)  541-5262;  fax 
number:  (919)  541-3207;  email  address: 
hackel.  angela@epa  .gov. 

SUPPLEMENTARY  INFORMATION: 

Supporting  documents,  which  explain 
in  detail  the  information  that  the  EPA 
will  be  collecting,  are  available  in  the 
public  docket  for  this  information 
collection  request.  The  docket  can  be 
viewed  online  at  www.regulations.gov 
or  in  person  at  the  EPA  Docket  Center, 
WJC  West  Building,  Room  3334, 1301 
Constitution  Ave.  NW.,  Washington, 

DC.  The  telephone  number  for  the 
Docket  Center  is  (202)  566-1744.  For 
additional  information  about  the  EPA’s 
public  docket,  visit:  http:// 
www.epa.gov/dockets. 

EPA  ICR  Number:  1663.08. 

OMB  Control  Number:  2060-0376. 

Abstract:  The  Clean  Air  Act  (the  CAA) 
contains  several  provisions  directing 
EPA  to  require  source  owners  to 
conduct  monitoring  to  support 
certification  as  to  their  status  of 
compliance  with  applicable 


requirements.  These  provisions  are  set 
forth  in  Section  504  (operating  permits 
provisions)  and  Section  114 
(enforcement  provisions)  of  the -CAA. 
Section  504(hl  directs  EPA  to 
implement  monitoring  and  certification 
requirements  through  the  operating 
permits  program.  This  section  allows 
EPA  to  prescribe  by  rule,  methods  and 
procedures  for  determining  compliance 
recognizing  that  continuous  emissions 
monitoring  systems  need  not  be 
fequired  if  other  procedures  or  methods 
provide  sufficiently  reliable  and  timely 
information  for  determining 
compliance.  Under  section  504(c),  each 
operating  permit  must  “set  forth 
inspection,  entry,  monitoring,' 
compliance,  certification,  and  reporting 
requirements  to  assure  compliance  with 
the  permit  terms  and  conditions.” 
Section  114(a)(3)  requires  EPA  to 
promulgate  rules  for  enhanced 
monitoring  and  compliance 
certifications.  Section  114(a)(1)  of  the 
provides  additional  authority 
concerning  monitoring,  reporting,  and 
record  keeping  requirements.  This 
section  provides  the  Administrator  with 
the  authority  to  require  any  owner  or 
operator  of  a  source  to  install  and 
operate  monitoring  systems  and  to 
record  the  resulting  monitoring  data. 
EPA  promulgated  the  Compliance 
Assurance  Monitoring  (CAM)  rule,  40 
CFR  part  64,  on  October  22, 1997  (62  FR 
54900)  to  implement  these  authorities. 

Form  Numbers:  None. 

Respondents/affected  entities:  All 
facilities  required  to  have  an  operating 
permit  under  Title  V  of  the  CAA  and  the 
state,  local  and  tribal  permitting 
authorities  that  implement  the  CAM 
program. 

Respondent’s  obligation  to  respond: 
Mandatory  under  Title  V  of  the  CAA. 

Estimated  number  of  respondents: 
23,235 

Frequency  of  response:  At  least  every 
6  months  per  "Title  V  and  the 
implementing  regulations  at  40  CFR 
70.6(a)(3)(iii)(A)  and  (B). 

Total  estimated  burden:  50,473  hours 
(per  year).  Burden  is  defined  at  5  CFR 
1320.3(b). 

Total  estimated  cost:  $2,031,643  (per 
year),  which  includes  no  annualized 
capital  or  operation  and  maintenance 
costs. 

Changes  in  Estimates:  There  is 
decrease  of  7,403,108  hours  in  the  total 
estimated  respondent  burden  compared 
with  the  ICR  currently  approved  by 
OMB.  This  decrease  is  a  result  of  the 
fact  that  most  facilities  are  now  using 
electronic  monitoring  systems  that 
automatically  record  the  output  of  the 
monitor,  thus,  resulting  in  a  decrease  in 
the  number  of  labor  hours  needed  to 
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record  the  monitoring  results. 
Additionally,  all  affected  facilities  with 
existing  Title  V  permits  have  now 
submitted  their  CAM  monitoring 
approach  in  their  permit  renewal 
applications,  therefore,  significantly 
reducing  the  costs  for  new  monitoring 
development.  Also,  we  reviewed  the 
reporting  and  recordkeeping 
requirements  of  the  Title  V  permit 
program  vis-a-vis  those  required  under 
the  CAM  program.  We  found  that,  with 
the  exception  of  sources  required  to 
develop  a  quality  improvement  plan, 
sources  were  meeting  the  reporting  and 
recordkeeping  requirements  for  CAM  by 
complying  with  the  requirements  of  the 
Title  V  program.  We  revised  some  of  our 
assumptions  to  account  for  the 
additional  requirements  set  forth  under 
the  CAM  rule  that  are  not  outlined  in 
the  Title  V  program,  while  at  the  same 
time  ensuring  that  requirements  met 
under  the  Title  V  program  were  not 
being  re-counted  in  this  assessment. 
Furthermore,  in  order  to  reflect 
projected  trends  for  the  next  3  years,  we 
updated  some  of  the  formulas  used  to 
calculate  burden. 

John  Moses, 

Director,  Collection  Strategies  Division. 

(FR  Doc.  2013-27426  Filed  11-15-13;  8:45  am] 
BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[EPA-HQ-OAR-2003-0079;  FRL— 9902-88- 
OEI] 

Information  Collection  Request 
Submitted  to  0MB  for  Review  and 
Approval;  Comment  Request;  8-Hour 
Ozone  National  Ambient  Air  Quality 
Standard  (Renewal) 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  The  Environmental  Protection 
Agency  has  submitted  an  information 
collection  request  (ICR),  8-Hour  Ozone 
National  Ambient  Air  Quality  Standard, 
to  thsuOffice  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act.  This  is  a  proposed 
extension  of  the  ICR,  which  is  currently 
approved  through  December  31,  2013. 
Public  comments  were  previously 
requested  via  the  Federal  Register  (78 
FR  45188)  on  July  26,  2013  during  a  60- 
day  comment  period.  This  notice  allows 
for  an  additional  30  days  for  public 
comments.  A  fuller  description  of  the 
ICR  is  given  below;  including  its 
estimated  burden  and  cost  to  the  public. 


An  Agency  may  not  conduct  or  sponsor 
and  a  person  is  not  required  to  respond 
to  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

DATES:  Additional  comments  may  be  . 
submitted  on  or  before  December  18, 
2013. 

ADDRESSES:  Submit  your  comments, 
referencing  Docket  ID  Number  EPA- 
H(^AR-2003-0079,  to  (1)  EPA  online 
using  www.reguIations.gov  (our  ^ 

preferred  method),  by  email  to  a-and-r- 
docket@epa.gov,  or  by  mail  to:  EPA 
Docket  Center,  Environmental 
Protection  Agency,  Mail  Code  2822 IT, 
1200  Pennsylvania  Ave.  NW., 
Washington,  DC  20460,  and  (2)  OMB  via 
email  to  oira_submission@omb.eop.gov. 
Address  comments  to  OMB  Desk  Officer 
for  EPA. 

EPA’s  policy  is  that  all  comments 
received  will  be  included  in  the  public 
docket  without  change  including  any 
personal  information  provided,  unless 
the  comment  includes  profanity,  threats, 
information  claimed  to  be  Confidential 
Business  Information  (CBI)  or  other 
information  whose  disclosure  is 
restricted  by  statute. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
H,  Lynn  Dail,  Air  Quality  Policy 
Division,  Office  of  Air  Quality  Planning 
and  Standards,  Mail  Code  C539-01, 
Environmental  Protection  Agency,  T.W. 
Alexander  Drive,  Research  Triangle 
Park,  NC  27711;  telephone  number: 

(919)  541-2363;  fax  number:  (919)  541- 
0824;  email  address:  dail.lynn@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

Supporting  documents  which  explain  in 
detail  the  information  that  the  EPA  will 
be  collecting  are  available  in  the  public 
docket  for  this  ICR.  The  docket  can  be 
viewed  online  at  www.regulations.gov 
or  in  person  at  the  EPA  Docket  Center, 
EPA  West,  Room  3334,  1301 
Constitution  Ave.  NW.,  Washington, 

DC.  The  telephone  number  for  the 
Docket  Center  is  202-566-1744.  For 
additional  information  about  EPA’s 
public  docket,  visit  http://www.epa.gov/ 
dockets. 

EPA  ICR  Number:  2236.04. 

OMB  Control  Number:  2060-0594. 

Abstract:  This  ICR  assesses  the 
^burden  (in  hours  and  dollars)  of  the 
1997  8-hour  Ozone  National  Ambient 
Air  Quality  Standard  (NAAQS) 
Implementation  Rule  as  well  as  the 
periodic  reporting  and  record  keeping 
necessary  to  maintain  the  rule.  The  rule 
was  proposed  on  June  2,  2003,  (68  FR 
32802)  and  promulgated  in  two  Phases: 
Phase  1  published  on  April  30,  2004, 

(69  FR  23951)  and  Phase  2  published  on 
November  29,  2005  (70  FR  71612).  The 
rule  includes  requirements  that  involve 


collecting  information  from  states  with 
areas  that  remain  designated  non- 
•  attainment  for  the  1997  8-hour  ozone 
NAAQS.  These  information  collection 
milestones  include  state  submission  of 
an  attainment  demonstration  SIP,  a  RFP 
SIP  submission,  and  a  RACT  SIP. 
However,  not  all  of  the  milestones  and 
associated  burden  and  administrative 
costs  estimates  apply  to  every 
designated  nonattainment  area.  The 
burden  estimated  is  for  six  of  the  thirty- 
eight  non-attainment  areas  that  were 
reclassified  to  a  higher  classification 
resulting  in  new  SIP  revisions  required. 
The  remaining  thirty-two  non¬ 
attainment  areas  have  either  met  the 
requirements  or  have  their  requirements 
suspended. 

Form  Numbers:  None. 

Resppndents/affected  entities:  States 
and  regional  entities. 

Respondent’s  obligation  to  respond: 
Mandatory  as  required  by  the  Clean  Air 
Act,  Section  110. 

Estimated  number  of  respondents:  6 
(total). 

Frequency  of  response:  Annual. 

Total  estimated  burden:  11,667  hours- 
(per  year).  Burden  is  defihed  at  5  CFR 
1320.3(b). 

Total  estimated  cost:  $759,500  (per 
year),  which  includes  no  annualized 
capital  or  operation  &  maintenance 
costs. 

Changes  in  the  Estimates:  There  is  an 
increase  of  5,000  hours  in  the  total 
estimated  respondent  burden  compared 
with  the  ICR  currently  approved  by 
OMB.  This  is  due  to  a  number  of 
reasons  that  include:  (1)  The  burden 
associated  with  one  remaining  non¬ 
attainment  area  that  may  receive  a 
mandatory  reclassification  is  estimated 
to  be  the  same  as  areas  completing  the 
initial  SIP  framework  because  of  the 
work  they  must  complete  to  reevaluate 
databases,  emissions  inventories,  legal 
authorities,  state  rule  development, 
publication  and  public  hearing  to 
comply  with  the  standards;  (2)  EPA’s 
final  rule  of  May  14,  2012  (77  FR  28423) 
assigning  former  subpart  1  ozone  non¬ 
attainment  areas  re-designations  under 
subpart  2,  resulted  in  non-attaiiunent 
areas  with  additional  burden  for 
completing  SIP  revisions;  (3)  the 
number  of  non-attainment  areas  has 
decreased  as  areas  have  come  into 
compliance  with  the  standards;  and  (4) 
the  number  of  non-attainment  areas 
with  SIP  revisions  required  has 
decreased  as  areas  have  either  submitted 
the  requirements  or  the  planning 
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requirements  have  been  suspended  with 
a  Clean  Data  Determination. 

lohn  Moses, 

Dirprtnr,  Collection  Strategies  Division. 

|FR  Doc.  2013-27434  Filed  11-15-13;  8:45  am] 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[EPA-HQ-OECA-201 3-0333;  FRL-9902- 
94-OEI] 

Information  Collection  Request 
Submitted  to  OMB  for  Review  and 
Approval;  Comment  Request;  Air 
Emission  Standards  for  Tanks,  Surface 
Impoundment  and  Containers 
(Renewal) 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  The  Environmental  Protection 
Agency  has  submitted  an  information 
collection  request  (ICR),  “Air  Emission 
Standards  for  Tanks,  Surface 
Impoundment  and  Containers  (40  CFR 
Part  264,  Subpart  CC,  and  40  CFR  Part 
265,  Subpart  CC)  (Renewal)”  (EPA  ICR 
No.  1593.09,  OMB  Control  No.  2060-  * 
0318),  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  approval 
in  accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq). 
This  is  a  proposed  extension  of  the  ICR, 
which  is  currently  approved  through 
December  31,  2013.  Public  comments 
were  previously  requested  via  the 
Federal  Register  (78  FR  33409)  on  June 
4,  2013,  during  a  60-day  comment 
period.  This  notice  allows  for  an 
additional  30  days  for  public  comments. 
A  fuller  description  of  the  ICR  is  given 
below,  including  its  estimated  burden 
and  cost  to  the  public.  An  Agency  may 
not  conduct  or  sponsor  and  a  person  is 
not  required  to  respond  to  a  collection 
of  information  unless  it  displays  a 
currently  valid  OMB  control  number. 
DATES:  Additional  comments  may  be 
submitted  on  or  before  December  18, 
2013. 

ADDRESSES:  Submit  your  comments, 
referencing  Docket  ID  Number  EPA- 
HQ-OECA-201 3-0333,  to:  (1)  EPA 
online,  using  www.regulations.gov  (our 
preferred  method),  by  email  to: 
docket.oeca@epa.gov,  or  byjmail  to:  EPA 
Docket  Center,  Environmental 
Protection  Agency,  Mail  Code  28221T,. 
1200  Pennsylvania  Ave.  NW., 
Washington,  DC  20460;  and  (2)  OMB  via 
email  to  oira_submission@omb.eop.gov. 
Address  conunents  to  OMB  Desk  Officer 
for  EPA. 


EPA’s  policy  is  that  all  comments 
received  will  be  included  in  the  public 
docket  without  change  including  any 
personal  information  provided,  unless 
the  comment  includes  profanity,  threats, 
information  claimed  to  be  Confidential 
Business  Information  (CBI)  or  other 
information  whose  disclosure  is 
restricted  by  statute. 

FOR  FURTHER  INFORMATION  CONTACT: 
Learia  Williams,  Monitoring, 

Assistance,  and  Media  Programs 
iDivision,  Office  of  Compliance,  Mail 
Code  2227Ai  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.  NW., 
Washington,  DC  20460;  telephone 
number:  (202)  564—4113;  fax  number: 
(202)  564-0050;  email  address: 
williams.learia@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Supporting  documents  which  explain  in 
detail  the  information  that  the  EPA  will 
be  collecting  are  available  in  the  public 
docket  for  this  ICR.  The  docket  can  be 
viewed  online  at  www.regulations.gov 
or  in  person  at  the  EPA  Docket  Center, 
WJC  West,  Room  3334,  1301 
Constitutio'n  Ave.  NW.,  Washington, 

DC.  The  telephone  number  for  the 
Docket  Center  is  202-566-1744.  For 
additional  information  about  EPA’s 
public  docket,  visit:  http:// 
www.epa.gov/dockets. 

Abstract:  This  ICR  renewal  is  being 
submitted  for  the  Air  Emission 
Standards  for  Tanks,  Surface 
Impoundments  and  Containers  (40  CFR 
Part  264,  Subpart  CC  and  40  CFR  Part 
265,  Subpart  CC),  which  were 
promulgated  on  December  6, 1994.  The 
requirements  of  this  subpart  apply  to 
owners  and  operators  of  all  facilities 
that  treat,  store,  or  dispose  of  hazardous 
wastes  in  tanks,  surface  impoundments 
and  containers  that  are  subject  to  - 
subparts  I,.  J  or  K  of  these  parts,  except 
.  for  Sections  264.1  and  265.1  and  those 
management  units  identified  at  Sections 
264.1080(b)  and  2^5. 1080(b).  Also,  the 
requirements  of  this  subpart  apply  to 
large  quantity  generators  that  manage 
hazardous  wastes  in  either  tanks,  or 
containers  (262.34(a)(l)(i  and  ii)).  The 
affected  entities  are  subject  to  the 
General  Provisions  of  the  NSPS  at  40 
CFR  part  60,  subpart  A  and  any  changes 
or  additions  to  the  Provisions  specified 
at  40  CFR  part  264,  subpart  CC  and  40 
CFR  part  265,  subpart  CC. 

Form  Numbers:  None. 

Respondents/affected  entities: 
Facilities  that  treat,  store,  or  dispose  of 
RCRA  Subtitle  C  hazardous*  waste. 

Respondent’s  obligation  to  respond: 
Mandatory  (40  CFR  part  264,  subpart  CC 
and  40  CFR  part  265,  subpart  CC) 

Estimated  number  of  respondents: 
6,209  (total).  .  . 


Frequency  of  response:  Occasionally, 
annually,  and.semiannually. 

Total  estimated  burden:  712,293 
hours  (per  year).  Burden  is  defined  at  5 
CFR  1320.3(b). 

Total  estimated  cost:  $82,092,685  (per 
year),  includes  $12,418,000  for 
operation  &  maintenance  costs 
annualized  capital  and  no  annualized 
capital/start-up  costs. 

Changes  in  the  Estimates:  There  is  an 
adjustment  increase  in  the  respondent 
burden  hours  and  costs  from  the  most 
recently  approved  ICR.  The  previous 
ICR  used  rounded  numbers,  while  this 
ICR  uses  exact  values  in  calculating 
burden  hours.  In  addition,  this  ICR  uses 
updated  labor  rates  from  the  Bureau  of 
Labor  Statistics  to  calculate  burden 
costs. 

There  is  also  an  increase  of  one 
response  in  this  ICR  due  to  a  correction. 
The  previous  ICR  did  not  account  for 
the  annual  project  report  for  the 
Sisterville  Plant  when  calculating  the 
total  number  of  responses. 

John  Moses, 

Director,  Collection  Strategies  Division. 

[FR  Doc.  2013-27436  Filed  11-15-13;  8:45  am] 
BILLING  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[EPA-HQ-OAR-2010-0050;  FRL  9902-89- 
OEi] 

Information  Collection  Request 
Submitted  to  OMB  for  Review  and 
Approval;  Comment  Request; 
Implementation  of  Ambient  Air 
Protocol  Gas  Verification  Program 
(Renewal) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  The  Environmental  Protection 
Agency  has  submitted  an  information 
collection  request  (ICR),  Implementation 
of  Ambient  Air  Protocol  Gas 
Verification  Program  (Renewal)  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in  — 
accordance  with  the  Paperwork 
Reduction  Act.  This  is  a  proposed 
extension  of  the  ICR,  which  is  currently 
approved  through  December  31,  2013. 
Public  comments  were  previously 
requested  via  the  Federal  Register  (78 
FR  30300)  on  May  22,  2013  during  a  60- 
day  comment  period.  This  notice  allows 
for  an  additional  30  days  for  public 
comments.  A  fuller  description  of  the 
ICR  is  given  below,  including  its 
estimated  burden  and  cost  to  the  public. 
An  Agency  may  not  conduct  or  sponsor 
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and  a  person  is  not  required  to  respond 
to  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  Control 
number. 

DATES:  Additional  comments  may  be 
submitted  on  or  before  December  18, 
2013. 

ADDRESSES:  Submit  your  comments, 
referencing  Docket  ID  No.  EPA-HQ- 
OAR-2010-0050,  to  (1)  EPA  online 
using  www.reguIations.gov  (our 
preferred  method),  by  email  to  a-and-f- 
docket@epa.gov,  or  by  mail  to:  EPA 
Docket  Center,  Environmental 
Protection  Agency,  Mail  Code  28221T, 
1200  Pennsylvania  Ave.  NW., 
Washington,  DC  20460,  and  (2)  OMB  via 
email  to  oirq_submission@omb.eop.gov. 
Address  comments  to  OMB  Desk  Officer 
for  EPA. 

EPA’s  policy  is  that  all  comments 
received  will  be  included  in  the  public 
docket  without  change  including  any 
piersonal  information  provided,  unless 
the  comment  includes  profanity,  threats, 
information  claimed  to  be  Confidential 
Business  Information  (CBI)  or  other 
information  whose  disclosure  is 
restricted  by  statute. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Laurie  Trinca,  Air  Quality  Assessment 
Division,  Office  of  Air  Quality  Planning 
and  Standards,  U.S.  Environmental 
Protection  Agency,  Mail  Code  C304-06, 
Research  Triangle  Park,  NC  27711; 
telephfine:  919-541-0S20;  fax:  919-  • 
541-1903;  email:  trinca.laurie@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

Supporting  documents,  which  explain 
iif  detail  the  information  that  EPA  will 
be  collecting,  are  available  in  the  public 
docket  for  this  ICR.  The  docket  can  be 
viewed  online  at  www.reguIations.gov 
or  in  person  at  the  EPA  Docket  Center, 
WJC  West,  Room  3334, 1301 
Constitution  Ave.  NW.,  Washington, 

DC.  The  telephone  number  for  the 
Docket  Center  is  202-566-1744.  For 
further  information  about  EPA’s  public 
docket,  visit  http://www.epa.gov/ 
dockets. 

ICR  Information:  EPA  ICR  Number 
2375.02;  OMB  Control  Number  2060- 
0648. 

Abstract:  This  ICR  includes  ambient 
air  monitoring  data  reporting  and 
recordkeeping  activities  associated  with 
the  40  CFR  part  58,  appendix  A, 
Ambient  Air  Quality  Surveillance 
Quality  Assurance  Regulations.  These 
data  and  information  are  collected  by 
state,  local,  emd  tribal  air  quality 
management  agencies  and  reported  to 
the  EPA. 

The  EPA  Ambient  Air  Quality 
Monitoring  Program’s  quality  assurance 
requirements  in  40  CFR  peut  58, 
appendix  A,  require:  “2.6  Gaseous  and 


Flow  Rate  Audit  Standards.  Gaseous 
pollutant  concentration  standards 
(permeation  devices  or  cylinders  of 
compressed  gaS)  used  to  obtain  test 
concentrations  for  CO,  SO2,  NO,  and 
NO2  must  be  traceable  to  either  a 
National  Institute  of  Standards  and 
Technology  (NIST)  Traceable  Reference 
Material  (NTRM),  NIST  Standard 
Reference  Materials  (SRM),  and 
Netherlands  Measurement  Institute 
(NMI)  Primary  Reference  Materials 
(valid  as  covered  by  Joint  Declaration  of 
Equivalence)  or  a  NIST-certified  Gas 
Manufacturer’s  Internal  Standard 
(GMIS),  certified  in  accordance  with  one 
of  the  procedures  given  in  reference  4  of 
this  appendix.  Vendors  advertising 
certification  with  the  procedures  ' 
provided  in  reference  4  of  this  appendix 
and  distributing  gases  as  “EPA  Protocol 
Gas’’  must  participate  in  the  EPA 
Protocol  Gas  Verification  Program  or  not 
use  “EPA”  in  any  form  of  advertising.” 

These  requirements  give  assurance  to 
end  users  that  all  specialty  gas 
producers  selling  EPA  Protocol  Gases 
are  participants  in  a  program  that 
provides  an  independent  assessment  of 
the  accuracy  of  their  gases’  certified 
concentrations.  In  2010,  EPA  developed 
an  Ambient  Air  Protocol  Gas 
Verification  Program  that  provides  end 
users  with  information  about 
participating  producers  and  verification 
results.  Each  year,  EPA  will  attempt  to 
compare  gas  cylinders  from  every 
specialty  gas  producer  being  used  by 
ambient  air  monitoring  organizations. 
Cylinders  will  be  verified  at  a  pre¬ 
determined  time  each  quarter.  In  order 
to  make  the  appropriate  selection,  EPA 
needs  to  know  what  specialty  gas 
producers  are  being  used  by  the 
monitoring  organizations.  Therefore, 
EPA  needs  information  from  each 
primary  quality  assurance  organization 
every  year  on  specialty  gas  producers 
being  used  and  whether  the  monitoring 
organization  would  like  to  participate  in 
the  verification  for  the  upcoming 
calendar  year. 

Form  Numbers:  None. 

Respondents/affected  entities:  State, 
local,  and  Tribal  air  quality  management 
agencies. 

Respondent’s  obligation  to  respond: 
Mandatory  under  40  CFR  part  58. 

Estimated  number  of  respondents: 

211  (total). 

Frequency  of  response:  Yearly. 

Total  estimated  harden:  70  hours  (per 
year).  Burden  is  defined  at  5  CFR 
1320.03(b). 

Total  estimated  cost:  $4,674  (per 
year).  There  are  no  annualized  capital  or 
operation  &  maintenance  costs. 

Changes  in  the  Estimates:  There  is  no 
change  in  the  total  estimated  respondent 


burden  compared  with  the  ICR  currently 
approved  by  OMB. 

John  Moses, 

Director,  Collection  Strategies  Division. 

[FR  Doc.  2013-27435  Filed  11-15-13;  8:45  am] 

BILLING  CODE  6560-50-P 


EXPORT-IMPORT  BANK 

[Public  Notice:  2013-3005] 

Agency  Information  Collection 
Activities:  Comment  Request 

AGENCY:  Export-Import  Bank  of  the 
United  States. 

ACTION:  Submission  for  OMB  review  and 
comments  request. 

Form  Title:  EIB  92-34  Application  for 
Short-Term  Letter  of  Credit  Export 
Credit  Insurance  Policy. 

SUMMARY:  The  Export-Import  Banks  of 
the  United  States  (Ex-Im  Bank),  as  part 
of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
invites  the  general  public  and  other 
Federal  Agencies  to  comment  on  the 
proposed  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

This  collection  of  information  is 
necessary,  pursuant  to  12  U.S.C. 
635(a)(1),  to  determine  eligibility  of  the 
applicant  for  Ex-Im  Bank  assistance. 

The  Application  for  Short  Term  Letter 
of  Credit  Export  Credit  Insurance  Policy 
is  used  to  determine  the  eligibility  of  the 
applicant  and  the  transaction  for  Export- 
Import  Bank  assistance  under  its 
insurance  program.  Export-Import  Bank 
customers  are  able  to  submit  this  form 
on  paper  or  electronically. 

The  application  tool  can  be  reviewed 
at:  http ://www. exim .gov/pub/pen ding/ 
eib92-34.pdf. 

DATES:  Comments  must  be  received  on 
or  before  December  18,  2013  to  be- 
assured  of  consideration. 

ADDRESSES:  Comments  may  be 
submitted  electronically  on 
WWW.REGULATIONS.GOV  (EIB-2013— 
0046)  or  by  mail  to  Office  of  Information 
and  Regulatory  Affairs,  725  17th  Street 
NW.,  Washington,  DC  20038,  Attn:  OMB 
3048-EIB92-34. 

SUPPLEMENTARY  INFORMATION: 

Title  and  Form  Number:  EIB  92-34 
Application  for  Short-Term  Letter  of 
Credit  Export  Credit  Insurance  Policy. 

OMB  Number:  3048-0009. 

Type  of  Review:  Regular. 

Need  and  Use:  This  form  is  used  by 
a  financial  institution  (or  broker  acting 
on  its  behalf)  to  obtain  approval  for 
coverage  of  a  short-term  letter  of  credit. 
The  information  edlows  the  Ex-Im  Bank 
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staH*  to*  make  a  determination  of  the 
eligibility  of  the  applicant  and 
transaction  for  Ex-Im  Bank  assistance 
under  its  programs. 

Affected  Public:  This  form  affects 
entities  involved  in  the  export  of  U.S. 
goods  and  services. 

Annual  Number  of  Respondents:  11. 
Estimated  Time  per  Respondent:  1  hr. 
Annual  Burden  Hours:  11. 

Frequency  of  Reporting  of  Use:  On 
occasion. 

Government  Reviewing  Time  per 
Year:  1 1  hours. 

Average  Wages  per  Hour:  $42.50. 
Average  Cost  per  Year:  $468 
(time*wages). 

Benefits  and  Overhead:  20%. 

Total  Government  Cost:  $598. 

Kalesha  Malloy, 

Agency  Clearance  Officer. 

|FR  Doc.  2013-27521  Filed  11-15-13:  8:45  am) 
BHJJNG  CODE  S69(M)1-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Radio  Broadcasting  Services;  AM  or 
FM  Proposals  To  Change  the 
Community  of  License 

AGENCY:  Federal  Communications 

Commission. 

action:  Notice. 


SUMMARY:  The  following  applicants  filed 
AM  or  FM  proposals  to  change  the 
community  of  license:  CBS  RADIO 
ANNAPOLIS  LLC,  Station  WLZL, 
Facility  ID  20983,  BMPH- 
20131022ALD,  From  ANNAPOLIS.  MD, 
To  COLLEGE  PARK,  MD;  FAMILY  LIFE 
MINISTRIES.  INC.,  Station  WCIK, 
Facility  ID  20631,  BPH-201 30924 AJT, 
From  BATH.  NY,  To  AVOCA,  NY; 
PRITCHARD  BROADCASTING 
CORPORATION.  Station  WQKQ, 
Facility  ID  7635,  BPH-20130930BFH, 
From  CARTHAGE,  IL,  To  DALLAS 
CITY,  IL;  SMILE  FM,  Station  WKKM, 
Facility  ID  93344,  BPED- 
•20130814ADM.  From  SPEAKER 
TOWNSHIP.  MI.  To  GRANT 
TOWNSHIP.  MI;  SOUTHERN 
ELECTRONIC.S  COMPANY.  INC., 
Station  WONA-FM,  Facility  ID  61281, 
BPH-201 30620AAY.  From  WINONA. 
MS,  To  SHERMAN,  MS;  SOUTHERN 
WABASH  COMMUNICATIONS  OF 
MIDDLE  TENNESSEE.  INC.,  Station 
WBGB,  Facility  ID  172966,  BPED- 
20130909AAI.  From  SCOTTSVILLE, 
KY.  To  PORTLAND.  TN;  SSR 
COMMUNICATIONS,  INC.,  Station 
KIMW,  Facility  ID  191575,  BMPH- 
20130913ACG,  From  HAYNESVILLE, 
LA.  To  HEFLIN.  LA;  THE  MONTANA 


RADIO  COMPANY.  LLC,  Station  KKRK, 
Facility  ID  189560.  BPH-20130918ADF, 
From  WHITEHALL,  MT,  To  HELENA 
VALLEY  SE.,  MT;  THE  MONTANA 
RADIO  COMPANY,  LLC,  Station  KIMO, 
Facility  ID  83110,  BPH-20130918ADH* 
From  HELENA  VALLEY  SE.,  MT,  To 
TOWNSEND,  MT. 

DATES:  The  agency  must  retieive 
comments  on  or  before  January  17, 

2014. 

ADDRESSES:  Federal  Communications 
Commission.  445  Twelfth  Street  SW., 
Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tung  Bui,  202-418-2700. 
SUPPLEMENTARY  INFORMATION:  The  full 
text  of  these  applications  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission’s 
Reference  Center,  445  12th  Street  SW., 
Washington,  DC  20554  or  electronically 
via  the  Media  Bureau’s  Consolidated 
Data  Base  System,  http:// 
svartifoss2.fcc.gov/prod/cdbs/pubacc/ 
prod/cdbs _pa.btm.A  copy  of  this 
application  may  also  be  purchased  from 
the  Commission’s  duplicating 
contractor.  Best  Copy  and  Printing,  Inc., 
445  12th  Street  SW.,  Room  CY-B402, 
Washington,  DC,  20554,  telephone  1- 
800-378-3160  or  www.BCPIWEB.com. 
Federal  Communications  Commission. 

James  D.  Bradshaw, 

Deputy  Chief,  Audio  Division,  Media  Bureau. 
IFR  Doc.  2013-27576  Filed  11-15-13;  8:45  am] 

BILLING  CODE  6712-01-P 


FEDERAL  ELECTION  COMMISSION 

Sunshine  Act  Meeting 

AGENCY:  Federal  Election  Commission. 
FEDERAL  REGISTER  CITATION  OF  PREVIOUS 
ANNOUNCMENT:  78  FR  68444  (November 
14,  2013) 

DATE  AND  TIME:  Tuesday,  November  19, 
2013  at  10:00  a.m. 

PLACE:  999  E  Street  NW.,  Washington, 
DC. 

STATUS:  This  meeting  will  be  closed  to 
the  public. 

CHANGES  IN  THE  MEETING:  The  meeting 
will  begin  at  11:00  a.m. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2 
U.S.C.  437g._ 

Matters  cdncertiing  participation  in 
civil  actions  or  proceedings  or 
arbitration. 

Information  the  premature  disclosure 
of  which  would  be  likely  to  have  a 
considerable  adverse  effect  on  the 
implementation  of  a  proposed 
Commission  action. 
***** 


PERSON  TO  CONTACT  FOR  INFORMATION: 

Judith  Ingram,  Press  Officer,  Telephone: 
(202)  694-1220. 

Shelley  E.  Garr, 

Deputy  Secretary  of  the  Commission. 

[FR  Doc.  2013-27673  Filed  11-14-13;  4:15  pm]  . 

BILUNG  CODE  6715-ei-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  900(MK)11:  Docket  2010- 
0083;  Sequence  22] 

Federal  Acquisition  Reguiation; 
Submission  for  OMB  Review; 

Preaward  Survey  Forms  (Standard 
Forms  1403, 1404, 1405, 1406, 1407, 
and  1408) 

AGENCY:  Department  of  Defense  (DODJ, 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Notice  of  request  for  comments 
regarding  an  extension,  with  changes,  to 
an  existing  OMB  clearance.. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act,  the  ^ 
Regulatory  Secretariat  will  be 
submitting  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  to  review 
and  approve  an  extension  of  a 
previously  approved  information  " 
collection  requirement  concerning 
preaward  survey  forms  (Standard  Forms 
*  1403, 1404, 1405, 1406,  1407,  and 
1408).  A  notice  was  published  in  the 
Federal  Register  at  78  FR  38341,  on 
June  26,  2013.  One  comment  was 
received. 

DATES:  Submit  comments  on  or  before 
December  18,  2013, 

ADDRESSES:  Submit  comments 
identified  by  Information  Collection 
9000-0011,  Preaward  Survey  Forms, 
(Standard  Forms  1403, 1404,  1405, 

1406,  1407,  and  1408)  by  any  of  the 
following  methods: 

•  Regulations.gov:  http:// 

H'ww. regulations. gov.  Submit  comments 
via  the  Federal  eRulemaking  portal  by 
searching  the  OMB  control  number. 
Follow  the  instructions  provided  at  the 
“Submit  a  Comment”  screen.  Please 
include  your  name,  company  name  (if 
any),  and  “Information  Collection  9000- 
0011,  Preaward  Survey  Forms, 

(Standard  Forms  1403, 1404,  1405, 

1406, 1407,  and  1408)”  on  your  attached 
document. 
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•  Fax;  202-501-4067. 

•  Mail:  General  Services 
Administration,  Regulatory  Secretariat 
(MVCB),  1800  F  Street  NW., 

Washington,  DC  20405.  ATTN;  Hada 
Flowers/IC  9000-0011. 

Instructions:  Please  submit  comments 
only  and  cite  Information  Collection 
9000-0011,  Preaward  Survey  Forms, 
(Standard  Forms  1403, 1404, 1405, 

1406, 1407*,  and  1408),  in  all 
correspondence  related  to  this 
collection.  All  comments  received  will 
be  posted  without  change  to  http:// 
www.regulations.gov,  including  any 
personal  and/or  business  confidential 
information  provided. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Cecelia  L.  Davis,  Procurement  Analyst, 
Office  of  Govemmentwide  Acquisition 
J*olicy,  GSA,  202-219-0202  or  email 
'Cecelia.davis@gsa.gov. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

To  protect  the  Government’s  interests 
and  to  ensure  timely  delivery  of  items 
of  the  requisite  quality,  contracting 
officers,  prior  to  award,  must  make  an 
affirmative  determination  that  the 
prospective  contractor  is  responsible, 

i.e.,  capable  of  performing  the  contract. 
Before  making  such  a  determination,  the 
contracting  officer  must  have  in  his  or 
her  possession  or  must  obtain 
information  sufficient  to  be  satisfied 
that  the  prospective  contractor:  (i)  Has 
adequate  financial  resources,  or  the 
ability  to  obtain  such  resources;  (ii)  is 
able  to  comply  with  the  required 
delivery  schedule;  (iii)  has  a  satisfactory 
record  of  performance;  (iv)  has  a 
satisfactory  record  of  integrity;  and  (v)  is 
otherwise  qualified  and  eligible  to 
receive  an  award  under  appropriate 
laws  and  regulations.  If  such 
information  is  not  in  the  contracting 
officer’s  possession,  it  is  obtained 
through  a  preaward  smvey  conducted 
by  the  contract  administration  office 
responsible  for  the  plant  and/or  the 
geographic  area  in  which  the  plant  is 
located.  The  necessary  data  is  collected 
by  contract  administration  personnel 
firom  available  data  or  through  plant 
visits,  phone  calls,  and  correspondence. 
This  data  is  entered  on  Standard  Forms 
1403,  1404,  1405,  1406,  1407,  and  1408 
in  detail  commensurate  with  the  dollar 
value  and  complexity  of  the 
procurement.  These  standard  forms  are 
not  cumulative.  The  siuveying  activity 
completes  only  the  applicable  standard 
form(s)  necessary  to  determine 
contractor  responsibility  in  each  case. 

.  B.  Discussion  and  Analysis 

The  analysis  of  the  public  comments 
is  summarized  as  follows: 


1.  Necessity  of  the  information 
collection  requirement. 

Comment:  According  to  the 
respondent,  agencies  should  be  seeking 
to  create  savings  by  reducing  or 
eliminating  such  information  collection 
requirements.  However,  the  respondent 
did  not  challenge  the  propriety  of  this 
underlying  information  collection 
requirement. 

kesponse:  FAR  9.106-1  requires  that 
preaward  surveys  be  completed  only 
when  the  information  on  hand  or 
readily  available  to  the  contracting 
officer,  including  information  from 
sources  other  than  the  offeror,  is  not 
sufficient  to  make  a  determination 
regarding  responsibility.  While  not  all  of 
these  requirements  are  necessary  in  all 
cases,  some  are  required  regularly,  thus 
preventing  their  reduction  or 
elimination  without  negatively 
impacting  the  ability  of  the  Government 
to  assess  contractor  responsibility  and 
protect  the  Government’s  interests  in 
maintaining  the  integrity  of  the 
acquisition  process. 

2.  OMB  approval  to  extend  the 
approval  of  this  information  collection 
requirement. 

Comment:  The  respondent 
commented  that  the  extension  of  the 
information  collection  would  violate  the 
fundamental  purposes  of  the  Paperwork 
Reduction  Act  because  the  analysis 
significantly  underestimates  the 
paperwork  burden  imposed  by  this 
requirement  and  has  therefore  not 
provided  sufficient  justification  for  the 
requested  extension.  The  respondent 
further  stated  that  the  agency  and  OMB 
should  assess  the  need  to  extend  this 
information  collection  requirement  in 
the  context  of  assessing  the  total 
information  collection  burden.  The 
respondent  further  commented  that  the 
“collective  burden  of  compliance” 
required  of  the  Government  acquisition 
community  annually  totals  over  30 
million  hours.  According  to  the 
respondent,  the  collective  burden 
greatly  exceeds  the  agency’s  estimates 
and  outweighs  any  potential  utility  of 
the  extension. 

Response:  The  criteria  for  extension  of 
an  information  collection  requirement 
must  be  based  primarily  on  the  need 
and  use  for  the  required  information.  It 
is  essential  for  contractors  to  report 
requirements,  regardless  the  number  of 
responses.  If  the  agencies  have 
determined  that  the  information  is 
essential  to  protect  the  interests  of  the 
Government,  then  the  extension  should 
be  approved. 

3.  Abcuracy  of  data  estimates. 

Comment:  The  respondent  questioned 

the  estimated  number  of  respondents 
(3,540),  and  how  the  estimated  number 


of  respondents  was  derived.  In  addition, 
the  respondent  apparently  understood 
the  renewal  request  to  say  that 
“preaward  surveys  are  never  justified 
under  this”  information  collection.” 
Further,  the  respondent  asked  that 
”OMB  insist  that  the  Agencies  provide 
the  actual  number  of  responses  received 
annually.” 

Response:  The  respondent’s  coniment 
that  the  information  collection  renewal 
request  stated  that  preaward  surveys  are 
never  justified  fundamentally 
misunderstood  the  submission.  While 
the  conduct  of  a  preaward  survey  is 
unnecessary  unless  other  information 
sources  are  inadequate  for  a 
determination  of  the  firm’s 
responsibility  in  accordance  with  the 
requirements  of  FAR  subpart  9.1,  when 
a  preaward  survey  is  conducted,  it  is  the 
Government  that  bears  the  burden  of  the 
effort.  The  Government’s  work  in 
conducting  a  preaward  survey  is  not  the 
subject  of  this  information  collection,  so 
it  is  not  addressed  in  the  supporting 
documents.  That  does  not  mean, 
however,  that  there  is  no  such  effort  or 
that  there  are  no  preaward  surveys.  The 
information  collection  is  focused  solely 
on  ■the  time  that  a  firm’s  employees 
must  take  to  complete  one  or  more  of 
the  forms  at  issue. 

With  regard  to  the  estimate  of  3,540 
respondents,  that  number  was  clearly 
stated  to  be  an  estimate,  not  an  actual 
number.  We  are  unable  to  provide  an 
actual  number,  because  that  information 
is  not  available  through  the  Federal 
Procurement  Data  System  (FPDS),  nor  is 
it  collected  in  any  single  location.  •  - 

However,  the  basis  used  for  the 
estimate  has  been  reconsidered  due  t  ^ 
the  comment.  Initially,  we  estimated 
that  30  percent  of  the  contracts  awarded 
in  Fiscal  Year  2012  (according  to  FPDS 
statistics)  that  were  over  the  simplified 
acquisition  threshold  and  that  did  not 
use  FAR  part  12  commercial  acquisition 
procedures  had  a  preaward  survey 
conducted  and  therefore  required  the 
firm  to  complete  at  least  one  of  the 
standard  forms  included  in  the 
information  collection  request.  Upon 
reconsideration,  it  became  obvious  that 
a  preaward  survey  would  only  be 
needed  if  the  firm  had  not  previously 
been  a  Government  contractor.  The 
revised  estimate  is  that  only  15  percent 
of  such  awards  are  first-time 
Government  contract  awards.  This 
reduces  the  basis  of  the  estimate  from 
3,540  contracts  to  1,771  contracts. 

4.  Timing  of  request  for  extension. 

Comment:  The  respondent  noted  that 
this  information  collection  is  soliciting 
comments  during  an  emergency 
extension  period  OMB  granted  in  March 
2013.  The  respondent  reiterated  OMB’s 
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conunent  that  the  agencies  should  have 
in  place  an  internal  planning  process  so 
that  completion  of  the  public 
notification  and  comment  period 
required  by  5  CFR  1320  occurs?  prior  to 
an  information  collection’s  expiration 
daf6.  Regular  order  allows  the  agencies 
and  the  public  to  have  a  meaningful  and 
on-the-record  dialogue  on  information 
collection  extensions. 

Response:  Although  ideally  it  is 
preferable  to  complete  the  renewal 
process  prior  to  expiration,  an 
emergency  extension  may  be  necessary 
in  order  to  allow  the  public  the 
opportunity  for  input  into  the  process. 

5.  The  collective  burden  of 
compliance. 

(Jomment:  The  respondent  objects  to 
the  overall  collective  burden  imposed 
by  the  Government  on  all  respondents. 

Response:  The  Councils  cannot 
effectively  address  the  broad  allegations 
with  regard  to  the  accuracy  and  utility 
of  the  entire  collective  burden  imposed 
on  all  Federal  acquisitions.  The 
Councils  can  only  effectively  address 
each  individual  information  collection 
requirement  that  is  under  consideration 
for  OMB  approval.  The  Councils 
constantly  review  information 
collection  requirements  imposed  by 
FAR  regulations  for  ways  to  reduce  the 
burdens  and  still  achieve  the  objectives 
of  the  regulations,  whether  based  on 
policy  or  statute. 

C.  Annual  Reporting  Burden 

A  preaward  survey  would  be  needed 
only  if  the  firm  had  not  previously  been 
a  Government  contractor  and  therefore 
had  no  record  of  past  performance.  The 
data  fttim  FPDS  for  FY  2012  showed  a 
total  of  11,805  contracts  awarded 
Govemmentwide  that  were  over  the 
$150,000  simplified  acquisition 
threshold,  and  for  which  commercial 
acquisition  procedures  were  not  used. 
Initially,  we  estimated  that  preaward 
surveys  were  completed  for  30  percent 
of  the  total  or  3,540.  After 
reconsideration,  it  became  obvious  that 
a  preawcU'd  survey  would  only  be 
needed  if  the  firm  had  not  previously 
been  a  Government  contractor.  The 
revised  estimate  is  that  only  15  percent 
of  awards  will  potentially  require  a 
preaward  survey.  The  estimate  is 
reduced  from  3,540  contracts  to  1,771 
contracts.  Of  the  six  Standard  Forms 
(1403, 1404, 1405, 1406, 1407, and 
1408),  we  estimated  that  Standard  Form 

1403  is  used  most  frequently  because  it 
is  a  general  form  and  accounts  for  30 
percent  or  531  times.  Standard  Forms 

1404  and  1407  account  for  15  percent  or 
266  times.  Standard  Form  1408 
accounts  for  20  percent  or  354  times. 


arid  Standard  Forms  1405  and  1406 
account  10  percent  or  177  times. 

Standard  Form  1403 — Preaward  Survey 
of  Prospective  Contractor  ( General) 

Respondents:  531. 

Responses  Annually:  1. 

Total  Responses:  531. 

Hours  per  Response:  24. 

Total  Burden  Hours:  12,744. 

Standard  Form  1404— Preaward  Survey 
of  Prospective  Contractor  Technical 

Respondents:  266. 

Responses  Annually:  1. 

Total  Responses:  266. 

Hours  per  Response:  24. 

Total  Burden-Hours:  6,384. 

Standard  Form  1405 — Preaward  Survey 
of  Prospective  Contractor  Production 

Respondents:  177. 

Responses  Annually:  1. 

Total  Responses:  177. 

Hours  per  Response:  24. 

Total  Burden  Hours:  4,248. 

Standard  Form  1406 — Preaward  Survey 
of  Prospective  Contractor  Quality 
Assurance 

Respondents:  177. 

Responses  Annually:  1. 

Total  Responses:  177. 

Hours  per  Response:  24. 

Total  Burden  Hours:  4,248. 

Standard  Form  1407 — Preaward  Survey 
of  Prospective  Contractor  Financial 
Capability 

Respondents:  266. 

Responses  Annually:  1. 

Total  Responses:  266. 

Hours  per  Response:  24. 

Total  Burden  Hours:  6,384. 

Standard  Form  1408 — Preaward  Survey 
of  Prospective  Contractor  Accounting 
System 

Respondents:  354. 

Responses  Annually:  1. 

Total  Responses:  354. 

Hours  per  Response:  24. 

Total  Burden  Hours:  8,496. 

D.  Public  Comments 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  Federal 
Acquisition  Regulations  (FAR),  and 
whether  it  will  have  practical  utility; 
whether  our  estimate  of  the  public 
bmrden  of  this  collection  of  information 
is  accurate,  and  based  on  valid 
assumptions  and  methodology;  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
ways  in  which  we  can  minimize  the  • 
burden  of  the  collection  of  information 


on  those  who  are  to  respond,  through 
the  use  of  appropriate  technological 
collection  techniques  or  other  forms  of 
information  technology.  .  . 

Obtaining  Copies  (^Proposals: 
Requesters  may  obtain  a  copy  of  the 
information  collection  documents  from 
the  General  Services'Administration, 
Regulatory  Secretariat  (MVCB),  1800  F 
Street  NW.,  Washington,  DC  20405, 
telephone  202-501-4755. 

Please  cite  OMB  Control  Number 
9000-0011,  Preaward  Survey  Forms 
(Standard  Forms  1403, 1404, 1405, 
1406,  1407,  and  1408),  in  all 
correspondence.  , 

Karlos  Morgac, 

Acting  Director,  Federal  Acquisition  Policy 
Division,  Office  of  Government-wide 
Acquisition  Policy,  Office  of  Acquisition 
Policy,  Office  of  Government-wide  Policy. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Healthcare  Research  and 
Quality 

Agency  Information  Collection 
Activities:  Proposed  Coiiection; 
Comment  Request 

agency:  Agency  for  Healthcare  Research 
and  Quality,  HHS. 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
intention  of  the  Agency  for  Healthcare 
Research  and  Quality  (AHRQ)  to  request 
that  the  Office  of  Management  and 
Budget  (OMB)  approve  the  proposed 
information  collection  project: 
“Collection  of  Information  for  Agency 
for  Healthcare  Research  and  Quality’s 
(AHRQ)  Consumer  Assessment  of 
Healthcare  Providers  and  Systems 
(CAHPS)  Health  Plan  Survey 
Comparative  Database.”  In  accordance 
with  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501-3521,  AHRQ  invites  the 
public  to  comment  on  this  proposed 
information  collection. 

This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  August  14th,  2013  and 
allowed  60  days  for  public  comment.  No 
substantive  comments  were  received.  . 
The  purpose  of  this  notice  is  to  allow  an 
additional  30  days  for  public  comment. 
DATES:  Comments  on  this  notice  must  be 
received  by  December  18,  2013. 
ADDRESSES:  Written  comments  should 
be  submitted  to:  AHRQ’s  OMB  Desk 
Officer  by  fax  at  (202)  395-6974 
(attention:  AHRQ’s  desk  officer)  or  by 
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email  at  OIRAjsubmission® 
omb.eop.gov  (attention:  AHRQ’s  desk 
officer). 

Copies  of  the  proposed  collegtion 
plans,  data  collection  instruments,  and 
specific  details  on  the  estimated  burden 
can  be  obtained  from  the  AHRQ  Reports 
Clearance  Officer. 

FOR  FURTHER  INFORMATION  CONTACT: 

Doris  Lefkowitz,  AHRQ  Reports 
Clearance  Officer,  (301)  427-1477,  or  by 
email  at  dorisIefkowitz@AHRO.hhs.gov. 
SUPPLEMENTARY  INFORMATION: 

Proposed  Pro|ect 

Collection  of  Information  for  Agency 
for  Healthcare  Research  and  Quality’s 
(AHRQ)  Consumer  Assessment  of 
Healthcare  Providers  and  Systems 
(CAHPS)  Health  Plan  Survey 
Comparative  Database 

Request  for  information  collection 
approval.  The  Agency  for  Healthcare 
Research  and  Quality  (AHRQ)  requests 
that  the  Office  of  Management  and 
Budget  (0MB)  reapprove,  under  the 
Paperwork  Reduction  Act  of  1995,  •  , 

AHRQ’s  collection  of  information  for 
the  AHRQ  Consumer  Assessment  of 
Healthcare  Providers  and  Systems 
(CARPS)  Database  for  Health  Plans: 

OMB  Control  number  0935-0165, 
expiration  July  31,  2013.  The  CAHPS 
Health  Plan  Database  consists  of  data 
from  the  AHRQ  CAHPS  Health  Plan 
Survey.  Health  plans  in  the  U.S.  are 
asked  to  voluntarily  submit  data  from 
the  survey  to  AHRQ,  through  its 
contractor,  Westat.  The  CAHPS 
Database  was  developed  by  AHRQ  in 
1998  in  response  to  requests  from  health 
plans,  purchasers,  and  the  Centers  for 
Medicare  &  Medicaid  Services  (CMS)  to 
provide  comparative  data  to  support 
public  reporting  of  health  plan  ratings, 
health  plan  accreditation  and  quality 
improvement. 

Background  on  the  CAHPS  Health 
Plan  Survey.  The  CAHPS  Health  Plan 
Survey  is  a  tool  for  collecting 
standardized  information  on  enrollees’ 
experiences  with  health  plans  and  their 
services.  The  development  of  the 
CAHPS  Health  Plan  Survey  began  in 
1995,  when  AHRQ  awarded  the  first  set 
of  CAHPS  grants  to  Harvard,  RTI,  and 
RAND.  In  1997  the  CAHPS  1.0  survey 
was  released  by  the  CAHPS  Consortium. 
The  CAHPS  Consortium  refers  to  the 
research  organizations  involved  in  the 
development,  dissemination,  and 
support  of  CAHPS  products.  The 
current  Consortium  includes  AHRQ, 
CMS,  RAND,  Yale  School  of  Public 
Health,  and  Westat. 

Since  that  time,  the  Consortium  has 
clarified  and  updated  the  survey 
instrument  to  reflect  field  test  results: 


feedback  from  industry  experts;  reports 
from  health  plan  participants,  data 
collection  vendors,  and  other  users;  and 
evidence  fi’om  cognitive  testing  and 
focus  groups.  In  November  2006,  the 
CAHPS  Consortium  released  the  latest 
version  of  the  instrument:  The  CAHPS 
Health  Plan  Survey  4.0.  The 
development  of  this  update  to  the 
Health  Plan  Survey  has  been  part  of  the 
“Ambulatory  CAHPS  (A-CAHPS) 
Initiative,”  which  arose  as  a  result  of 
extensive  research  conducted  with 
users.^HRQ  released  the  CAHPS 
Health  Plan  Survey  4.0,  along  with 
guidance  on  how  to  customize  and 
administer  it.  The  National  Quality 
Forum  endorsed  the  4.0  version  of  the 
Health  Plan  Survey  in  July  2007. 

Rationale  for  the  information 
collection.  The  CAHPS  Health  Plan 
Database  uses  data  from  AHRQ’s 
standardized  CAHPS  Health  plan  survey 
to  provide  comparative  results  to  health 
care  purchasers,  consumers,  regulators 
and  policy  makers  across  the  country. 
The  Database  also  provides  data  for 
AHRQ’s  annual  National  Healthcare 
Quality  and  National  Healthcare 
Disparities  Reports.  Voluntary 
participants  include  public  and  private 
employers.  State  Medicaid  agencies. 

State  Children’s  Health  Insurance 
Programs  (SCHIP),  the  Centers  for 
Medicare  &  Medicaid  Services  (CMS), 
and  individual  health  plans. 

This  study  is  being  conducted  by 
AHRQ  through  its  contractor,  Westat, 
pursuant  to  AHRQ’s  statutory  authority 
to  conduct  and  support  research  on 
healthcare  and  on  systems  for  the 
delivery  of  such  care,  including 
activities  with  respect  to:  The  quality, 
effectiveness,  efficiency, 
appropriateness  and  value  of  healthcare 
services;  quality  measurement  and 
improvement;  and  database 
‘  development.  42  U.S.C.  299a(a)(l),  (2), 
and  (a)(8). 

Method  of  Collection 

Each  year  State  Medicaid  agencies, 
and  individual  health  plans  decide 
whether  to  participate  in  the  database 
and  prepare  their  materials  and  dataset 
for  submission  to  the  CARPS'  Health 
Plan  Database.  Participating 
organizations  are  typically  State 
Medicaid  agencies  with  multiple  health 
plans.  However,  individual  health  plans 
are  also  encouraged  to  submit  their  data 
to  the  CARPS  Database.  The  number  of 
data  submissions  per  registrant  varies 
from  participant  to  participant  and  year 
to  year  because  some  participants 
submit  data  for  multiple  health  plans, 
while  others  may  only  submit  survey 
data  for  one  plan. 


Each  organization  that  decides  to 
participate  in  the  database  must  have 
their  point-of-contact  (POC)  complete  a 
registration  form  providing  their  contact 
information  for  access  to  the  on-line 
data  submission  system,  sign  and 
submit  a  DUA,  and  provide  health  plan 
characteristics  such  as  health  plan 
name,  product  type,  type  of  population 
surveyed,  health  plan  state,  and  plan 
name  to  appear  in  the  reporting  of  their 
results. 

Each  vendor  that  subniits  files  on 
behalf  of  a  Medicaid  agency  or 
individual  health  plan  must  also 
complete  the  registration  form  in  order 
to  obtain  access  to  the  on-line 
submission  system.  The  vendor,  on 
behalf  of  their  client,  may  also  complete 
additipnal  information  about  survey 
administration  (CAHPS  survey  version 
used,  mode  of  survey  administration, 
total  enrollment  count,  description  of 
how  the  sample  was  selected),  submit  a 
copy  of  the  questionnaire  used,  and 
submit  one  data  file  per  health  plan. 
Commercial  health  plan  data  is  received 
directly  ft-om  NCQA.  Medicare  health 
plan  data  is  received  from  CMS. 

Survey  data  firom  the  CAHPS  Health 
Plan  Database  is  used  to  produce  four 
types  of  products:  (1)  An  annual 
chartbook  available  to  the  public  on  the, 
CAHPS  Database  Web  site  [https:// 
www.cahpsdatabase.ahrq.govL 
CAHPSIDB/Public/Chartbook.aspx)',  (2) 
individual  participant  comparative 
reports  that  are  confidential  and 
customized  for  each  participating 
organization  (e.g.,  health  plan,  Medicaid 
agency)  that  submits  their  data;  (3)  a 
research  database  available  to 
researchers  wanting  to  conduct 
additional  analyses;  and  (4)  data  tables 
provided  to  AHRQ  fer  inclusion  in  the 
National  Healthcare  Quality  and 
National  Healthcare  Disparities  Reports. 

Estimated  Annual  Respondent  Burden 

Exhibit  1  shows  the  estimated  burden 
hours  for  the  respondent  to  participate 
in  the  database.  The  burden  hours 
pertain  only  to  the  collection  of 
Medicaid  data  from  State  Medicaid 
agencies  and  individual  Medicaid 
health  plans  because  those  are  the  only 
entities  that  submit  data  through  the 
data  submission  process  (other  data  are 
obtained  directly  from  NCQA  and  CMS 
as  noted  earlier  in  Section  2).  The  80 
POCs  in  exhibit  1  are  a  combination  of 
an  estimated  60  State  Medicaid  agencies 
and  individual  health  plans,  and  20 
estimated  vendors. 

Each  State  Medicaid  agency,  health 
plan  or  vendor  will  register  online  for 
submission.  The  online  Registration 
form  will  require  about  5  minutes  to 
complete.  Each  submitter  will  also 
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complete  a  Health  Plan  information 
form  of  information  about  each  Health 
Plan  such  as  the  name  of  the  plan,  the 
product  type-(e.g.,  HMO,  PPO),  the 
population  surveyed  (e.g.,  adult 
M^icaid  or  child  Medicaid),  the  health 
plan  State,  total  enrollment  at  the  time 
the  sample  frame  was  generated,  mode 
of  survey  administration  (mail, 
telephone,  FVR)  and  how  the  sample 
was  selected.  The  online  Health  Plan 
Information  form  takes  on  average  30 
minutes  to  complete  per  health  plan 
with  each  POC  completing  the  form  for 
4  plans  on  average.  The  data  use 
agreement  will  be  completed  by  the  60 


participating  State  Medicaid  agencies  or 
individual  health  plans.  Vendors  do  not 
sign  or  submit  DUAs.  The  DUA  requires 
alraut  3  minutes  to  sign  and  return  by 
fax  or  mail.  Each  submitter  will  provide 
a  copy  of  their  questionnaire  and  the  ^ 
survey  data  file  in4he  required  file 
format.  Survey  data  files  must  conform 
to  the  data  file  layout  specifications 
provide  by  the  CAHPS  Database.  Since 
the  imit  of  analysis  is  at  the  health  plan 
level,  submitters  will  upload  one  data 
file  per  health  plan.  Once  a  data  file  is 
uploaded  the  file  will  be  automatically 
checked  to  ensure  it  conforms  to  tlie 
specifications  and  a  data  file  status 


report  will  be  produced  and  made 
available  to  the  submitter.  Submitters 
will  review  each  report  and  will  be 
expected  to  fix  any  errors  in  their  data 
file  and  resubmit  if  necessary.  It  will 
take  about  one  hour  to  submit  the  data 
for  each  plan,  and  each  POC  will  submit 
data  for  4  plans  on  average.  The  total 
burden  is  estimated  to  be  490  hours 
annually. 

Exhibit  2  shows  the  estimated 
annualized  cost  burden  based  on  the 
respondents’  time  to  complete  one 
submission  process.  The  cost  burden  is 
estimated  to  be  $20,202  mnually. 


Exhibit  1— Estimated  Annualized  Burden  Hours 


Form  name  , 

Number  of 
respondents/ 
POCs 

Number  of 
responses 
per  POC 

Hours  per 
response 

Total 

burden  hours 

Registration  Form  . 

80 

.  1 

5/60 

7 

Health  Plan  Information  Form  . . 

80 

4 

30/60 

160 

Data  Use  Agreement  . . . 

60 

1 

3/60 

3 

Data  Files  Submission . 

80 

4 

1 

320 

Total . . . 

300 

NA 

NA 

'  490 

Exhibit  2 — Estimated  Annualized  Cost  Burden 


Form  name 

Number  of 
respondents/ 

;  POCs 

Total  burden 
hours 

Average 
hourly  wage 
rate* 

Total  cost 
burden 

Re^tration  Form  . 

80 

7 

47.34\a\ 

$331 

Health  Plan  Information  Form  . . 

80 

160 

47.34\a\ 

7,574 

Data  Use  Agreement  . . . 

60 

3 

85.02\b\ 

255 

Data  Files  Submission . . . 

80 

320 

37.63\c\ 

-  12,042 

Total . 

300 

490 

1 _ 

NA 

20,202 

‘National  Compensation  Sun/ey:  Occupational  wages  in  the  United  States  May  2012,  “U.S.  Department  of  Labor,  Bureau  of  Labor  Statistics.” 

(a)  Based  on  the  mean  hourly  wage  for  Medical  and  Health  Services  Managers  (1 1-91 11). 

(b)  Based  on  the  mean  hourly  wage  for  Chief  Executives  (11-1011). 

(c)  Based  on  the  mean  hourly  wages  for  Computer  Programmer  (15-1131). 


Request  for  Comments 

In  accordance  with  the  Paperwork 
Reduction  Act,  comments  on  AHRQ’s 
information  collection  are  requested 
with  regard  to  any  of  the  following:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  AHRQ  health  care 
research  and  health  care  information 
dissemination  functions,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of 
AHRQ’s  estimate  of  burden  (including 
hours  and  costs)  of  the  proposed 
collection(s)  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  upon  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 


Comments  submitted  in  response  to 
this  notice  will  be  summarized  and 
included  in  the  Agency’s  subsequent 
request  for  OMB  approval  of  the 
proposed  information  collection.  All 
comments  will  become  a  matter  of 
public  record. 

Dated:  October  31,  2013. 

Richard  Kronick, 

Director. 

[FR  Doc.  2013-27176  Filed  11-15-13;  8:45  am] 
BUXmG  CODE  4160-90-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60  Day-14-0636] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  404-639-7570  and 
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send  comments  to  LeRoy  Richardson, 
1600  Clifton  Road,  MS-D74,  Atlanta, 

GA  30333  or  send  an  email  to  omb@ 
cdc.gov. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
Ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Written  comments  should 
be  received  within  60  days  of  this 
notice. 

Proposed  Project:  Centers  for  Disease 
Control  and  Prevention  (CDC)  Secure 
Public  Health  Emergency  Response 
Communications  Network  (Epi-X)  (OMB 
Control  No.  0920-0636,  exp.  5/31/ 

2014) — Revision — Office  of  Public 
Health  Preparedness  and  Response 
(OPHPR),  Centers  for  Disease  Control 
and  Prevention  (CDC). 

Background  and  Brief  Description 

From  2009-2012,  CDC  conducted 
incident  specific,  public  health 
emergency  response  operations  on 
average  of  six  public  health  incidents  a 
year  with  an  average  emergency 
response  length  of  50  days  for  each 
incident.  The  effectiveness  and 
efficiency  of  CDC’s  response  to  any 
public  health  incident  depends  on 
information  at  the  agency’s  disposal  to 
characterize  and  monitor  the  incident, 
make  timely  decisions,  and  take 


appropriate  actions  to  prevent  or  reduce 
the  impact  of  the  incident. 

Available  information  in  anticipation 
of,  during  and  following  public  health  . 
incident  responses  is  often  incomplete, 
is  not  easily  validated  by  state  and  local 
health  authorities,  and  is  sometimes 
conflicting.  This  lack  of  reliable 
information  often  creates  a  high  level  of 
uncertainty  with  potential  negative 
impacts  on  public  health  response 
operations.  Secure  communications 
with  CDC’s  state,  local,  territorial# and 
tribal  public  health  partners  is  essential 
to  resolve  conflicting  information, 
validate  incident  status,  and  establish 
and  maintain  situational  awareness. 
Reliable,  secure  communications  are 
essential  for  the  agency  to  gain  and 
maintain  accurate  situational  awareness, 
make  informed  decisions,  and  to_ 
respond  in  the  most  appropriate  manner 
possible  in  order  to  minimize  the 
impact  of  an  incident  on  the  public 
health  of  the  United  States. 

This  generic  Information  Collection 
Request  (ICR)  is  being  revised  to:  (1) 
Remove  verbiage  limiting  data 
collection  to  activation  of  the  Incident 
Management  Structure,  (2)  broaden 
categories  under  which  data  may  be 
collected  to  increase  its  utilization,  and 
(3)  provide  clarity  regarding  the  data 
elements.  ' 

(Epi-X)  is  CDC’s  Web-based 
communication  system  for  securely 
communicating  in  immediate 
anticipation  of,  during  and  following 
public  health  emergencies  that  have 
multi-jurisdictional  impacts  and 
implications.  The  incidents  of 
September  11,  2001  illustrated  the  need 
for  an  encrypted  and  secme 
communications  system  that  would 
permit  CDC  to  communicate  urgently 
with  partners  at  the  state  and  local 

Estimated  Annualized  Burden  Hours 


levels,  and  to  notify  them  24/7,  when 
necessary.  Similarly,  Epi-X  was 
specifically  designed  to  provide  public 
health  decision-makers  at  the  state  and 
local  levels  a  secure,  reliable  tool  for 
communicating  sensitive,  unusual,  or 
urgent  public  health  incidents  to 
neighboring  jurisdictions  as  well  as  to 
CDC. 

CDC  has  recognized  a  need  to  expand 
the  use  of  Epi-X  to  collect  specific 
response  related  information  in 
anticipation  of,  during  and  following 
public  health  emergencies.  Proposed 
data  collection  instruments  under  this 
generic  ICR  will  be  designed  to  ensure 
ready  access  to  public  health  and 
disease  epidemiology  information. 

Authorized  officials  from  state  and 
local  health  departments  affected  by  the 
public  health  incident  will  be  informed 
of  this  data  collection  first  through  an 
Epi-X  Facilitator,  who  will  work  closely 
with  Epi-X  program  staff  and  the  Epi-X 
Information  Collection  Request  Liaison 
to  ensure  that  Epi-X  incident  specific 
information  collections  are  understood. 
The  survey  instruments  will  contain 
specific  questions  relevant  to  the 
current  and  ongoing  public  health 
incident  and  response  activities. 

Respondents  will  receive  the  survey 
instrument(s)  as  an  official  CDC  email, 
which  is  clearly  labeled,  “Epi-X 
Emergency  Public  Health  Incident 
Information  Request.”  The  email 
message  will  be  accompanied  by  a  link 
to  an  Epi-X  Forum  discussion  Web  page. 
Respondents  can  provide  their  answers 
to  the  survey  questions  by  posting 
information  within  the  discussion.  The 
total  estimated  burden  for  the  generic 
information  collection  is  73,200  hours 
for  three  years. . 

There  are  no  costs  to  respondents 
except  their  time. 


Type  of  respondent 

■ 

Form  name 

Number  of 
respondents 

Number 
responses  per 
respondent 

Average 
burden  per 
response 
(in  hours) 

Total 

burden  hours 

State  Epidemiologists  .... 

Epi-X  Emergency  Public  Health  Incident  Infor¬ 
mation  Request. 

50 

104 

1 

5,200 

County  Health  . 

Officials . 

Epi-X  Emergency  Public  Health  Incident  Infor¬ 
mation  Request. 

1,600 

12 

1 

19,200 

Total 
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LeRoy  Richardson, 

Chief.  Information  Collection  Review  Office, 
Office  of  Scientific  Integrity,  Office  of  the 
Associate  Director  for  Science,  Office  of  the 
Director,  Centers  for  Disease  Control  and 
Prevention. 

IFR  Doc.  2013-27485  Filed  11-15-13;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[300ay-14-0728] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  (404)  639-7570  or  send  an 
email  to  omb@cdc.gov.  Send  written 
comments  to  CDC  Desk  Officer,  Office  of 
Management  and  Budget,  Washington, 
IX:  20503  or  by  fax  to  (202)  395-5806. 
Written  comments  should  be  received 
within  30  days  of  this  notice. 

Proposed  Project 

National  Notifiable  Disease 
Surveillance  System  (NNDSS)  [0920- 
0728,  Exp,  Jan  31,  2014] — Revision — 
Center  for  Surveillance,  Epidemiology, 
and  Laboratory  Services  (CSELS), 
Division  of  Health  Informatics  and 
Surveillance  (DHIS),  Centers  for  Disease 
Control  and  Prevention  (CDC). 

Background  and  Brief  Description: 
The  Public  Health  Services  Act  (42 
U.S.C.  241)  authorizes  CDC  to 
disseminate  nationally  notifiable 
condition  information.  The  Nationally 
Notifiable  Disease  Surveillance  System 
(NNDSS)  is  based  on  data  collected  at 
the  state,  territorial  and  local  levels  as 
a  result  of  legislation  and  regulations  in 
those  jurisdictions  that  require  health 
care  providers,  medical  laboratories, 
and  other  entities  to  submit  health- 
related  data  on  reportable  conditions  to 
public  health  departments.  These 


reportable  conditions,  which  include 
infectious  and  non-infectious  diseases, 
vary  by  jurisdiction  depending  upon 
each  jurisdiction’s  health  priorities  emd 
needs.  Ciurently  approximately  300 
conditions  are  reportable  in  one  or  more 
of  the  states.  Since  infectious  disease 
agents  and  environmental  hazards  often 
cross  geographical  boundaries,  public 
health  departments  have  to  be  able  to 
share  data  on  certain  conditions  across 
jurisdictions  and  coordinate  program 
activities  to  prevent  and  control  the 
conditfons.  Each  year,  the  Council  of 
State  and  Territorial  Disease 
Epidemiologists  (CSTE),  supported  by 
CDC,  performs  an  assessment  of 
conditions  reported  to  state,  territorial 
and  local  jurisdictions  to  determine 
which  should  be  designated  nationally 
notifiable  conditions.  For  conditions 
that  are  nationally  notifiable,  case 
notifications  are  voluntarily  submitted 
to  CDC  so  that  information  can  be 
shared  across  jurisdictional  boundaries 
and  both  surveillance  and  prevention 
and  control  activities  can  be 
coordinated  at  regional  and  national 
levels. 

CDC  requests  a  three  year  approval  for 
a  Revision  of  the  National  Notifiable 
Diseases  Surveillance  System  (NNDSS)  . 
information  collection,  [National 
Electronic  Disease  Surveillance  System 
(NEDSS,  OMB  Control  No.  0920-0728, 
Expiration  Date  01/31/2014).  This 
request  has  been  developed  in 
coordination  with  four  other  CDC 
applications  to  OMB  for  nationally 
notifiable  diseases  case  notification: 
Control  Numbers  0920-0128, 

(Congenital  Syphilis  Surveillance), 
0920-0819  (Nationally  Notifiable 
Sexually  Transmitted  Disease  (STD) 
Morbidity  Surveillance)  0920-0009 
(National  Disease  Surveillance 
Program — I.  Case  Reports)  and  0920- 
0004  (National  Disease  Surveillance 
Program — II.  Disease  Summaries).  This 
consolidation  of  information  collection 
0920-0128  and  some  parts  of 
information  collections  0920-0819, 
0920-0009  and  0920-0004,  is  an 
important  step  in  implementing  CDC’s 
longer  term  strategy  of  developing  a 
more  coordinated  and  integrated 
infectious  diseases  surveillance  system 


that  reduces  overlap  and  duplication; 
increases  interoperability,  integration 
and  efficiency;  and  thereby  reduces 
burden  to  state,  territorial  and  local 
health  departments  that  report 
infectious  disease  data  to  CDC.  Due  to 
the  coordination,  this  NNDSS 
application  includes  11  conditions  and 
many  additional  data  elements  for  the 
case  notifications  that  were  not 
previously  included  in  NNDSS  OMB 
application  Control  No.  0920-0728.  For 
many  conditions  submitted  to  CDC, 
participating  public  health  departments 
also  submit  data  elements  which  are  * 
specific  to  each  condition.  With  the 
coordination  with  other  CDC  programs 
conducting  surveillance  on  notifiable 
conditions,  this  application  includes 
disease-specific  tables  for  68  diseases. 
The  2010  NNDSS  OMB  application 
included  disease-specific  data  elements 
for  only  14  of  those  conditions. 

Because  this  information  collection 
request  includes  case  notifications  that 
were  not  part  of  the  2010  NNDSS/ 
NEDSS  application,  replaces  one 
application  and  replaces  parts  of  three 
other  OMB  applications,  burden 
estimates  have  been  adjusted  to 
incorporate  burden  estimates  from  the 
other  four  applications.  The  estimates 
are  adjusted  for  the  increased  number  of 
conditions  reported  to  NNDSS,  the 
expansion  of  core  data  elements,  and 
the  inclusion  of  more  disease-specific 
tables.  These  changes  have  increased 
the  burden  estimates  in  this  application 
in  comparison  with  the  burden 
estimates  in  the  2010  NNDSS/NEDSS 
OMB  application  (OMB  Control  ISp. 
0920-0728).  As  CDC  works  with  state, 
territorial  and  local  health  departments 
to  develop  and  implement  new 
information  technologies  to  submit 
these  data  through  NNDSS,  burden  will 
also  increase  as  the  public  health 
departments  commit  resources  to 
implementing  the  new  techndlogies. 
However,  over  the  next  3  years,  as  the 
new  automated  electronic  systems  are 
implemented,  burden  will  b^  decreased. 
There  are  no  costs  to  respondents  other 
than  their  time.  The  estimated  annual 
burden  is  28,340  hours. 


Estimates  of  Annualized  Burden  Hours 


Respondents 

Number  of 
respondents 

Number  of 
responses  per 
respondent 

Average 
burden  per 
response 
(in  hours) 

States . . . 

50 

52 

10 

Territories . . . 

5 

52 

5 

2 

52 

10 
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LeRoy  A.  Richardson, 

Chief,  Information  Collection  Review  Office, 
Office  of  Scientific  Integrity,  Office  of  the 
Associate  Director  for  Science,  Office  of  the 
Director,  Centers  for  Disease  Control  and 
Prevention. 

[FR  Doc.  2013-27447  Filed  11-15-13;  8:45  am] 

BILUNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Performance  Review  Board  Members 

AGENCY:  Centers  for  Disease  Control  and 
Prevention  (CDC),  Department  of  Health 
and  Human  Services  (HHS). 

ACTION:  Notice. 

SUMMARY:  The  Centers  for  Disease 
Control  and  Prevention  (CDC)  located 
within  the  Department  of  Health  and 
Human  Services  (HHS)  is  publishing  the 
names  of  the  Performance  Review  Board 
Members  who  are  reviewing 
performance  for  Fiscal  Year  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  O’Brien,  Deputy  Director, 
Executive  and  Scientific  Resources 
Office,  Human  Capital  and  Resources 
Management  Office,  Centers  for  Disease 
Control  and  Prevention,  4770  Buford 
Highway  NE.,  Mailstop  K-15,  Atlanta, 
Georgia  30341,  Telephone  (770)  488- 
1781. 

SUPPLEMENTARY  INFORMATION:  Title  5, 
U.S.C.  4314(c)(4)  of  the  Civil  Service 
Reform  Act  of  1978,  Public  Law  95—454, 
requires  that  the  appointment  of 
Performance  Review  Board  Members  be 
published  in  the  Federal  Register.  The 
following  persons  will  serve  on  the  CDC 
Performance  Review  Boards  or  Panels, 
which  will  oversee  the  evaluation  of 
performance  appraisals  of  Senior 
Executive  Service  members  for  the 
Fiscal  Year  2013  review  period: 

Christine  Branche,  Co-Chair 

James  Seligman,  Co-Chair 

Barbara  Bowman 

Janet  Collins 

Hazel  Dean 

Jane  Gentleman 

Joseph  Henderson 

Jennifer  Parker 

Tanja  PopOvic 

Steve  Redd 

Tom  Sinks 

Kevin  Smagh 

Dated:  November  8,  2013. 

Stacey  Hofhnan, 

Acting  Director,  Division  of  Executive 
Secretariat,  Centers  for  Disease  Control  and 
Prevention. 

[FR  Doc.  2013-27501  Filed  11-15-13;  8:45  am] 

BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration  • 

[Docket  No.  FDA-201 3-N-1 394] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Guidance  for 
Industry  on  Special  Protocol 
Assessment 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  Agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  Agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  an  existing  collection  of 
information,  and  to  allow  60  days  for 
public  comment  jn  response  to  the 
notice.  This  notice  solicits  comments  on 
the  information  collection  in  the 
guidance  for  industry  on  special 
protocol  assessment. 

DATES:  Submit  either  electronic  or 
written  comments  on  the  collection  of 
information  by  January  17,  2014. 
ADDRESSES:  Submit  electronic 
comments  on  the  collection  of 
information  to  http:// 
www.reguIations.gov.  Submit  written 
comments  on  the  collection  of 
information  to  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  All 
comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document. 

FOR  FURTHER  INFORMATION  CONTACT:  FDA 
PRA  Staff,  Office  of  Operations,  Food 
and  Drug  Administration,  1350  Piccard 
Dr.,  PI50-400B,  Rockville,  MD  20850, 
PRAStaff@fda.hhs.gov. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
Agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
“Collection  of  information”  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  Agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
Agencies  to  provide  a  60-day  notice  in 


the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  document. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on  these  topics:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  FDA’s  functions,  including  whether 
the  information  will  have  practical 
utility;  (2)  the  accuracy  of  FDA’s 
estimate  of  the  burden  of  the  proposed  ' 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (3)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  .use 
of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Guidance  for  Industry  on  Special 
Protocol  Assessment-^OMB  Control 
Number  0910;-0470) — Extension 

The  “Guidance  for  Industry  on 
Special  Protocol  Assessment”  describes 
Agency  procedures  to  evaluate  issues 
related  to  the  adequacy  (e.g.,  design, 
conduct,  analysis)  of  certain  proposed 
studies.  The  guidance  describes 
procedures  for  sponsors  to  request 
special  protocol  assessment  and  for  the 
Agency  to  act  on  such  requests.  The 
guidance  provides  information  on  how 
the  Agency  interprets  and  applies 
provisions  of  the  Food  and  Drug 
Administration  Modernization  Act  of 
1997  and  the  specific  Prescription  Drug 
User  Fee  Act  of  1992  (PDUFA)  goals  for 
special  protocol  assessment  associated 
with  the  development  and  review  of 
PDUFA  products.  The  guidance 
describes  the  following  two  collections 
of  information:  (1)  The  submission  of  a 
notice  of  intent  to  request  special  - 
protocol  assessment  of  a  carcinogenicity 
protocol  and  (2)  the  submission  of  a 
request  for  special  protocol  assessment. 

Notification  for  a  Carcinogenicity 
Protocol 

As  described  in  the  guidance,  a  • 
sponsor  interested  in  Agency 
assessment  of  a  carcinogenicity  protocol 
should  notify  the  appropriate  division 
in  FDA’s  Center  for  Drug  Evaluation  and 
Research  (CDER)  or  the  Center  for 
Biologies  Evaluation  and  Research 
(CBER)  of  an  intent  to  request  special 
protocol  assessment  at  least  30  days 
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prior  to  submitting  the  request.  With 
such  notification,  the  sponsor  should 
submit  relevant  background  information 
so  that  the  Agency  may  review  reference 
material  related  to  carcinogenicity 
protocol  design  prior  to  receiving  the 
carcinogenicity  protocol. 

Request  for  Special  Protocol  Assessment 

The  guidance  asks  that  a  request  for 
special  protocol  assessment  be 
submitted  as  an  amendment  to  the 
investigational  new  drug  application 
(IND)  for  the  underlying  product  and 
that  it  be  submitted  to  the  Agency  in 
triplicate  with  Form  FDA  1571  attached. 
The  guidance  also  suggests  that  the 
sponsor  submit  the  cover  letter  to  a 
request  for  special  protocol  assessment 
via  facsimile  to  the  appropriate  division 
in  CDER  or  CBER.  Agency  regulations 
(21  CFR  312.23(d))  state  that 
information  provided  to  the  Agency  as 
part  of  an  IND  is  to  be  submitted  in 
triplicate  and  with  the  appropriate  cover 
form.  Form  FDA  1571.  An  IhJD.  is 
submitted  to  FDA  under  existing 
regulations  in  part  312  (21  CFR  part 
312),  which  specifies  the  information 
that  manufacturers  must  submit  so  that 
FDA  may  properly  evaluate  the  safety 
and  effectiveness  of  investigational 
drugs  and  biological  products.  The 
information  collection  requirements 
resulting  from  the  preparation  and 
submission  of  an  IND  under  part  312 
have  been  estimated  by  FDA  and  the 
reporting  and  recordkeeping  burden  has 
been  approved  by  OMB  under  OMB 
control  number  0910-0014. 

FDA  suggests  that  the  cover  letter  to 
the  request  for  special  protocol 
assessment  be  submitted  via  fax  to  the 
appropriate  division  in  CDER  or  CBER 
to  enable  Agency  staff  to  prepare  for  the 
arrival  of  the  protocol  for  assessment. 
The  Agency  recommends  that  a  request 
for  special  protocol  assessment  be 
submitted  as  an  amendment  to  an  IND 
for  two  reasons:  (1)  To  ensure  that  each 


request  is  kept  in  the  administrative  file 
with  the  entire  IND  and  (2)  to  ensure 
that  pertinent  information  about  the 
request  is  entered  into  the  appropriate 
tracking  databases.  Use  of  the 
information  in  the  Agency’s  tracking 
databases  enables  the  appropriate 
Agency  official  to  monitor  progress  on 
the  evaluation  of  the  protocol  and  to 
ensure  that  appropriate  steps  will  be 
taken  in  a  timely  manner. 

The  guidance  recommends  that  the 
following  information  should  be 
submitted  to  the  appropriate  Center 
with  each  request  for  special  protocol 
assessment  so  that  the  Center  may 
quickly  and  efficiently  respond  to  the 
request: 

•  Questions  to  the  Agency  concerning 
specific  issues  regarding  the  protocol: 
and 

•  All  data,  assumptions,  and 
information  needed  to  permit  an 
adequate  evaluation  of  the  protocol, 
including:  (1)  The  role  of  the  study  in 
the  overall  development  of  the  drug;  (2) 
information  supporting  the  proposed 
trial,  including  power  calculations,  the 
choige  of  study  endpoiflts,  and  other 
critical  design  features;  (3)  regulatory 
outcomes  that  could  be  supported  by 
the  results  of  the  study;  (4)  final  labeling 
that  could  be  supported  by  the  results 
of  the  study;  and  (5)  for  a  stability 
protocol,  product  characterization  and 
relevant  manufacturing  data. 

Description  of  Respondents:  A 
sponsor,  applicant,  or  manufacturer  of  a 
drug  or  biologic  product  regulated  by 
the  Agency  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  or  section  351 
of  the  Public  Health  Service  Act  (42 
U.S.C.  262)  who  requests  special 
protocol  assessment. 

Burden  Estimate:  Table  1  of  this 
document  provides  an  estimate  of  the 
annual  reporting  burden  for 
notifications  for  a  carcinogenicity 
protocol  and  requests  for  a  special 
protocol  assessment. 


Notification  for  a  Carcinogenicity 
Protocol.  Based  on  the  number  of 
notifications  for  carcinogenicity 
protocols  and  the  number  of  , 
carcinogenicity  protocols  currently 
submitted  to  CDER  and  CBER,  CDER 
estimates  that  it  will  receive 
approximately  50  notifications  of  an 
intent  to  request  special  protocol 
assessment  of  a  carcinogenicity  protocol 
per  year  from  approximately  23 
sponsors.  CBER  estimates  that  it  will, 
receive  approximately  one  notification 
of  an  intent  to  request  special  protocol 
assessment  of  a  carcinogenicity  protocol 
per  year  from  approximately  one 
sponsor.  The  hours  per  response,  which 
is  the  estimated  number  of  hours  that  a 
sponsor  would  spend  preparing  the 
notification  and  background 
information  to  be  submitted  in 
accordance  with  the  guidance,  is 
estimated  to  be  approximately  8  hours. 

Requests  for  Special  Protocol 
Assessment.  Based  on  the  number  of 
requests  for  special  protocol  assessment 
currently  submitted  to  CDER  and  CBER, 
CDER  estimates  that  it  will  receive 
approximately  300  requests  for  special 
protocol  assessment  per  year  from 
approximately  145  sponsors.  CBER 
estimates  that  it  will- receive 
approximatelyl4  requests  from 
approximately  11  sponsors.  The  hours 
per  response  is  the  estimated  number  of 
hours  that  a  respondent  would  spend 
preparing  the  information  to  be 
submitted  with  a  request  for  special 
protocol  assessment,  including  the  time 
it  takes  to  gather  and  copy  questions  to 
be  posed  to  the  Agency  regarding  the 
protocol  and  data,  assumptions,  and 
information  needed  to  permit  an 
adequate  evaluation  of  the  protocol. 
Based  on  the  Agency’s  experience  with 
these  submissions,  FDA  estimates 
approximately  15  hours  on  average 
would  be  needed  per  response. 

FDA  estimates  the  burden  of  this 
collection  as  follows: 


Table  1— Estimated  Annual  Reporting  Burden  ^ 


Activity 

Number  of 
respondents  . 

Number  of 
responses  per 
respondent 

Total  annual 
responses 

Average 
burden  per 
response 

Total  hours 

Notification  for  carcinogenicity  protocols  . 

24 

2.1 

51 

8 

408 

Requests  for  special  protocol  assessment . 

156 

2 

314 

.  15 

4,710 

Total  . . . 

5,118 

’  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


Federal  Register /Vol.  78,  No.  222 /Monday,  November  18,  2013 /Notices 


69095 


Dated:  November  12,  2013.* 

Leslie  Kux, 

Assistant  Commissioner  for  Policy. 

[FR  Doc.  2013-27503  Filed  11-15-13;  8:45  am] 

BILLING  CODE  4160-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  FDA-201 3-N-1 11 9] 

Agency  information  Coiiection 
Activities;  Proposed  Coiiection; 
Comment  Request;  Food  Canning 
Estabiishment  Registration,  Process 
Fiiing,  and  Recordkeeping  for  Acidified 
Foods  and  Thermaiiy  Processed  Low- 
Acid  Foods  in  Hermeticaiiy  Seaied 
Containers;  Extension  of  Comment 
Period 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice;  extension  of  comment 
period. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA  or  we)  is 
extending  the  comment  period  for  the 
information  collection  entitled  “Food 
Canning  Establishment  Registration, 
Process  Filing,  and  Recordkeeping  for 
Acidified  Foods  and  Thermally 
Processed  Low- Acid  Foods  in 
Hermetically  Sealed  Containers”  that 
appeared  in  the  Federal  Register  of 
September  18,  2013  (78  FR  57391).  In 
the  notice  requesting  comment  on  the 
proposed  information  collection,  we 
requested  comments  on  the  information 
collection  provisions  that  are  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995  (PRA).  We  are 
taking  this  action  in  response  to  a 
request  for  an  extension  to  allow 
interested  persons  additional  time  to 
submit  comments  on  the  proposed 
information  collection. 

DATES:  FDA  is  extending  the  comment 
period  on  the  proposed  information 
collection.  Submit  either  electronic  or 
written  comments  by  February  18, 2014. 
ADDRESSES:  Submit  electronic 
comments  on  the  collection  of 
information  to  http:// 
www.reguIations.gov.  Submit  written 
comments  on  the  collection  of 
information  to  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  Rm. 
1061,  Rockville,  MD  20852.  All 
comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document. 

FOR  FURTHER  INFORMATION  CONTACT:  FDA 
PRA  Staff,  Office  of  Operations,  Food 


and  Drug  Administration,  1350  Piccard 
Dr.,  PI50-400B,  Rockville,  MD  20850, 
PRAStaff@fda.hhs.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  September 
18,  2013  (78  FR  57391),  FDA  published 
a  notice  with  a  60-day  comment  period 
to  request  comment  on  a  proposed 
collection  of  information  related  to 
“Food  Canning  Establishment 
Registration,  Process  Filing,  and 
Recordkeeping  for  Acidified  Foods  aiTd 
Thermally  Processed  Low- Acid  Foods 
in  Hermetically  Sealed  Containers.” 
Under  the  PRA  (44  U.S.C.  3501-3520), 
Federal  Agencies  must  obtain  approval 
from  the  Office  of  Management  and 
Budget  (OMB)  for  each  collection  of 
information  they  conduct  or  sponsor! 
“Collection  of  information”  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  Agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
Agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  coiiection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval. 

We  nave  received  a  request  to  extend 
the  comment  period  for  the  proposed 
collection  of  information.  The  request 
noted  that  we  intend  to  issue  a  draft 
guidance  document  further  explaining 
the  forms  that  are  the  subject  of  the 
collection  of  information  and  requested 
that  the  comment  period  for  the 
proposed  collection  of  information  be 
extended  to  match  the  comment  period 
that  will  be  announced  in  a  future 
notice  requesting  comments  on  such  a 
draft  guidance  document.  The  requestor 
expiected  that  a  likely  comment  period 
for  the  draft  guidance  would  be  60  days. 

We  have  considered  the  request  and 
are  extending  the  comment  period  for 
the  information  collection  for  90  days, 
until  February  18,  2014.  We  believe  that 
a  90-day  extension  allows  adequate  time 
for  interested  persons  to  submit 
comments  without  significantly 
delaying,  our  submission  of  the 
proposed  collection  of  information  to 
OMB  for  review  under  the  PRA.  We  are 
not  granting  the  specific  request  to 
extend  the  comment  period  to  match  the 
date  when  we  publish  a  notice  of 
availabili^  for  a  related  draft  guidance 
because  we  cannot  say  with  certainty 
when  that  notice  will  publish.  However, 
we  expect  to  issue  that  notice  in  a 
timely  manner  such  that  we  would 


announce  a  comment  period  until 
approximately  February  18,  2014.  In 
addition,  we  note  that  comments  are 
welcome  on  guidance  docuihents  at  any 
time  (21  CFR  10.115(g)(5)). 

n.  Request  for  Comments 

Interested  persons  may  submit  either 
electronic  comments  regarding  this 
docuihent  to  http://www.regulations.gov 
or  written  comments  to  the  Division  of 
Dockets  Management  (see  ADDRESSES).  It 
is  only  necessary  to  send  one  set  of 
comments.  Identify  comments  vvith  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  Division 
of  Dockets  Management  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday,  and 
will  be  posted  to  the  docket  at  http:// 
www.regulations.gov. 

Dated:  November  13,  2013. 

Leslie  Kux, 

Assistant  Commissioner  for  Polity. 

[FR  Doc.  2013-27537  Filed  11-15-13;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
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Food  and  Drug  Administration 

[Docket  No.  FDA-201 3-N-0878] 

Agency  Information  Collection 
Activities;  Submission  for  Office  of 
Management  and  Budget  Review; 
Comment  Request;  Premarket 
Notification  for  a  New  Dietary 
Ingredient 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA  or  we)  is 
announcing  that  a  proposed  collection 
of  information  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995. 
DATES:  Fax  written  comments  on  the 
collection  of  information  by  December 
18,  2013. 

ADDRESSES:  To  ensure  that  comments  on 
the  information  collection  are  received, 
OMB  recommends  that  written 
comments  be  faxed  to  the  Ofiice  of 
Information  and  Regulatory  Affairs, 
OMB,  Attn:  FDA  Desk  Officer,  FAX: 
202-395— 7285,  or  emailed  to  oira_ 
submission@omb.eop.gov.  All 
comments  should  be  identified  with  the 
OMB  control  number  0910-0330.  Also 
include  the  FDA  docket  number  found 
in  brackets  in  the  heading  of  this 
document. 
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FOR  FURTHER  INFORMATION  CONTACT:  FDA 
PRA  Staff,  Office  of  Operations,  Food 
and  Drug  Administration,  1350  Piccard 
Dr.,  PI50— 400B,  Rockville,  MD  20850, 
PRAStaff@fda.hhs.gov. 

SUPPLEMENTARY  INFORMATION:  In 
compliance  with  44  U.S.C.  3507,  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Premarket  Notification  for  a  New 
Dietary  Ingredient  (NDI) — 21  CFR  190.6 
(OMB  Control  Number  0910-0330) — 
Extension 

Section  413(a)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FD&C  Act)  (21 
U.S.C.  350b(a))  provides  that  at  least  75 
days  before  the  introduction  or  delivery 
for  introduction  into  interstate 
commerce  of  a  dietary  supplement  that 
contains  an  NDI,  a  manufacturer  or 
distributor  of  dietary  supplements  or  of . 
an  NDI  is  to  submit  to  us  (as  delegate 
for  the  Secretary  of  Health  and  Human 
Services)  information  upon  which  the 
manufacturer  or  distributor  has  based  its 
conclusion  that  a  dietary  supplement 
containing  an  NDI  will  reasonably  be 
expected  to  be  safe.  Part  190  (21  CFR 
part  190)  implements  these  statutory 
provisions.  Section  190.6(a)  requires 
each  manufacturer  or  distributor  of  a 
dietary  supplement  containing  an  NDI, 
or  of  an  NDI,  to  submit  to  the  Offfce  of 
Nutrition,  Labeling,  and  Dietary 
Supplements  notification  of  the  basis  for 
their  conclusion  that  said  supplement  or 
ingredient  will  reasonably  be  expected 
to  be  safe.  Section  190.6(b)  requires  that 
the  notification  include  the  following: 
(1)  The  complete  name  and  address  of 
the  manufacturer  or  distributor,  (2)  the 
name  of  the  NDI,  (3)  a  description  of  the 
dietary  supplements  that  contain  the 
NDI,  and  (4)  the  history  of  use  or  other 
evidence  of  safety  establishing  that  the 
dietary  ingredient  will  reasonably  be 
expected  to  be  safe. 

The  notification  requirements 
described  previously  are  designed  to 


enable  us  to  monitor  the  introduction 
into  the  food  supply  of  NDIs  and  dietary 
supplements  that  contain  NDIs,  in  order 
to  protect  consumers  from  the 
introduction  of  unsafe  dietary 
supplements  into  interstate  commerce. 
We  use  the  information  collected  under 
these  regulations  to  help  ensure  that  a 
manufacturer  or  distributor  of  a  dietary 
supplement  containing  an  NDI  is  in  full 
compliance  with  the  FD&C  Act.  We  are 
currently  developing  an  electronic 
means  for  submitting  this  information. 

Description  of  Respondents:  The 
respondents  to  this  collection  of 
information  are  firms  in  the  dietary 
supplement  industry,  including  dietary 
supplement  and  dietary  ingredient 
manufacturers,  packagers  and  re¬ 
packagers,  holders,  labelers  and  re¬ 
labelers,  distributors,  warehouses, 
exporters,  and  importers. 

in  the  Federal  Register  of  August  26, 
2013  (78  FR  52773),  FDA  published  a 
60-day  notice  requesting  public 
comment  on  the  proposed  collection  of 
information;  two  comments  were 
received  with  one  containing  multiple 
comments.  Some  comments  were 
outside  the  scope  of  the  four  collection 
of  information  topics  being  solicited  and 
therefore  will  not  be  discussed  in.  this 
documeht. 

One  comment  suggested  providing 
drop-down  mentis  to  facilitate  data 
entry.  FDA  appreciates  this  suggestion 
and  will  continue  to  consider  various 
configurations  for  submitting 
information  in  electronic  form  that  are 
most  effective  and  efficient  for 
respondents.  Another  comment  stated 
that  FDA’s  estimate  of  20  hours  per 
notification  is  not  accurate.  The 
comment  indicated  that  40  to  60  hours 
were  required  to  extract  and  summarize 
relevant  information  from  the  firm’s 
files,  and  that  an  additional  20  to  40 
hours  was  needed  to  format  the 
information  to  meet  NDI  requirements. 
FDA  deliberated  over  this  comment,  but 
believes  that  collecting  and  compiling 


data  under  applicable  regulatory 
requirements  for  the  premarket 
notification  program  places  a  minimal 
burden  on  respondents.  As  noted  both 
in  our  August  26,  2013,  notice  and  in 
this  document,  §  190.6(a)  requires  each 
manufacturer  or  distributor  of  an  NDI, 
or  dietary  supplement  containing  an 
NDI,  to  submit  notification  of  the  basis 
for  their  conclusion  that  the  supplement 
or  ingredient  will  reasonably  be 
expected  to  be  safe.  Because  we  are 
requesting  only  that  information  that  the 
manufacturer  or  distributor  should  have 
already  developed,  we  believe  that  20 
hours  per  submission  is  an  appropriate 
burden  estimate. 

Both  comments  note  that  in  the 
Federal  Register  of  July  5,  2011  (76  FR 
39111),  FDA  issued  a  draft  guidance 
entitled  “Dietary  Supplements:  New 
Dietary  Ingredient  Notifications  and 
Related  Issues’’  (available  at  http:// 
www.fda.gov/Food/Guidance 
ReguIation/GuidanceDocuments 
Regulatorylnformation/Dietary 
Supplements/ucm257563.1itm)  and 
suggested  that  FDA  underestimated  the 
reporting  burden  of  the  notification 
procedures  under  §  190.6  because  we 
failed  to  take  into  account  the 
provisions  of  the  draft  guidance.  FDA 
considered  this  response  but  submits 
that  the  notification  procedure 
requirements  set  forth  in  its  regulations 
at  §  190.6  remain  unchanged.  The 
collection  of  information  in  this  instant 
analysis  is  exclusive  of  the  draft 
guidance  and  pertains  only  to  the 
subject  regulations.  However,  as  stated 
in  the  notice  of.availability  for  the  draft 
guidance,  FDA  does  intend  to  publish  a 
60-day  notice  inviting  comment  on  the 
information  collection  burden 
associated  with  that  document  and  will 
carefully  evaluate  all  comments  it 
receives. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1 — Estimated  Annual  Reporting  Burden  ^ 


21  CFR  section 

Number  of 
respondents 

Number  of  responses 
per  respondent 

Total  annual 
responses 

Average  burden  per 
response 

Total  hours 

190.6 

55 

1 

1  55 

20 

1,100 

'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


We  believe  that  there  will  be  minimal 
burden  on  the  industry  to  generate  data 
to  meet  the  requirements  of  the 
premarket  notification  program  because 
we  are  requesting  only  that  information 
that  the  manufacturer  or  distributor 
should  already  have  developed  to 
satisfy  itself  that  a  dietary  supplement 


containing  an  NDI  is  in  full  compliance 
with  the  FD&C  Act.  In  the  past, 
commenters  argued  that  our  burden 
estimate  is  too  low.  Section  19Q.6(a) 
requires  each  manufacturer  or 
distributor  of  a  dietary  supplement 
containing  an  NDI,  or  of  an  NDI,  to 
submit  notification  of  the  basis  for  their 


Conclusion  that  said  supplement  or 
ingredient  will  reasonably  be  expected 
)o  be  safe.  Section  190.6  requests  simply 
the  extraction  and  summarization  of  the 
safety  data  that  should  have  already 
been  developed  by  the  manufacturer  or 
distributor.  Thus,  we  estimate  that 
extracting  and  summarizing  the  relevant 
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information  from  the  company’s  files, 
and  presenting  it  in  a  format  that  will 
meet  the  requirements  of  section  413  of 
the  FD&C  Act  will  require  a  burden  of 
approximately  20  hours  of  work  per 
submission. 

We  estimate  that  55  respondents  will 
submit  one  premarket  notification  each 
and  that  it  will  take  a  respondent  20 
hours  to  prepare  the  notification,  for  a 
total  of  1,100  hours.  The  estimated 
number  of  premarket  notifications  and 
hours  per  response  is  an  average  based 
on  our  experience  with  notifications 
received  during  the  last  3  years  and 
information  from  firms  that  have 
submitted  recent  premarket 
notifications. 

Dated;  November  13,  2013. 

Leslie  Kux, 

Assistant  Commissioner  for  Policy. 

[FR  Doc.  2013-27536  Filed  11-15-13;  8:45  am] 

BILUNG  CODE  4160-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Office  of  the  Director,  National 
Institutes  of  Health;  Notice  of  Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S:C.  App.),  notice  is 
hereby  given  of  a  meeting  of  the 
Recombinant  DNA  Advisory  Committee. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  Recombinant  DNA 
Advisory  Committee. 

Date:  December  4-5,  2013. 

Time:  December  04,  2013, 12:30  p.m.  to 
5:45  p.m. 

Agenda:  The  NIH  Recombinant  DNA 
’Advisory  Committee  (RAC)  will  review  and 
discuss  selected  human  gene  transfer 
protocols  and  related  data  management 
activities.  Please  check  the  meeting  agenda  at 
OBA.  Meetings  Page  (available  at  the 
following  URL:  http://oba.od.nih.gov/rdna_ 
rac/rac_meetings.html)  for  more  information. 

Place:  National  Institutes  of  Health, 
Rockledge  II,  Conference  Room  9100,  6701 
Rockledge  Drive,  Bethesda,  MD  20892. 

Time:  December  05,  2013,  8:30  a.m.  to 
12:45  p.m. 

Agenda:  The  NIH  Recombinant  DNA 
Advisory  Committee  (RAC)  will  review  and 
discuss  selected  human  gene  transfer 
protocols  and  related  data  management 
activities,  Please  check  the  meeting  agenda  at 
OBA  Meetings  Page  (available  at  the 


following  U^:  http://oba.od.nih.gov/rdna_ 
rac/rac  meetings.html)  for  more  information. 

Place:  National  Institutes  of  Health, 
Rockledge  II,  Conference  Room  9100,  6701 
Rockledge  Drive,  Bethesda,  MD  20892. 

Contact  Person:  Chezelle  George,  Office  of 
Biotechnology  Activities,  Office  of  Science 
Policy/OD,  National  Institutes  of  Health, 

6705  Rockledge  Drive,  Room  750,  Bethesda, 
MD  20892,  301^96-9838,  georgec® 
od.nih.gov. 

Information  is  also  available  on  the 
Institute’s/Center’s  home  page:  http:// 
oba.od.nih.gov/rdna/rdna.htmI,  where  an 
agenda  and  any  additional  information  for 
the  meeting  will  be  posted  when  available. 

OMB’s  “Mandatory  Information 
Requirements  for  Federal  Assistance  Program 
Announcements”  (45  FR  39592,  June  11, 
1980)  requires  a  statement  concerning  the 
official  government  programs  contained  in 
the  Catalog  of  Federal  Domestic  Assistance. 
Normally  NIH  lists  in  its  announcements  the 
number  and  title  of  affected  individual 
programs  for  the  guidance  of  the  public. 
Because  the  guidance  in  this  notice  covers 
virtually  every  NIH  and  Federal  research 
program  in  which  DNA  recombinant 
molecule  techniques  could  be  used,  it  has 
been  determined  not  to  be  cost  effective  or 
in  the  public  interest  to  attempt  to  list  these 
programs.  Such  a  list  would  likely  require 
several  additional  pages.  In  addition,  NIH 
could  hot  be  certain  that  every  Federal 
program  would  be  included  as  many  Federal 
agencies,  as  well  as  private  organizations, 
both  national  and  international,  have  elected 
to  follow  the  NIH  Guidelines.  In  lieu  of  the 
individual  program  listing,  NIH  invites 
readers  to  direct  questions  to  the  information 
address  above  about  whether  individual 
programs  listed  in  the  Gatalog  of  Federal 
Domestic  Assistance  are  affected. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.14,  Intramural  Research 
Training  Award;  93.22,  Clinical  Research 
Loan  Repa)mient  Program  for  Individuals 
from  Disadvantaged  Backgrounds;  93.232, 
Loan  Repayment  Program  for  Research 
Generally;  93.39,  Academic  Research 
Enhancement  Award;  93.936,  NIH  Acquired 
Immunodeficiency  Syndrome  Research  Loan 
Repayment  Program; -93.187,  Undergraduate 
Scholarship  Program  for  Individuals  from 
Disadvantaged  Backgrounds,  National 
Institutes  of  Health,  HHS) 

Dated:  November  12,  2013. 

Carolyn  A.  Baum, 

Program  Analyst,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  2013-27455  Filed  11-15-13;  8:45  am] 

BILLING  CODE  414(M)1-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Performance  Review  Board  Members 

Title  5,  U.S.C.  Section  4314(c)(4)  of 
the  Civil  Service  Reform  Act  of  1978, 
Public  Law  95-454,  requires  that  the 
appointment  of  Performance  Review 
Board  Member  be  published  in  the 
Federal  Register. 


The  following  persons  may  be  named 
to  serve  on  the  Performance  Review 
Boards  or  Panels,  which  oversee  the 
evaluation  of  performance  appraisals  of 
Senior  Executive  Service  members  of 
the  Department  of  Health  and  Human 
Services.  - 


LAST  NAME 

FIRST  NAME 

ETZINGER  . . . 

MICHAEL 

CLARK . 

WESTLEY 

HENDRIKSSON  . 

MARLA 

DEL  VECCHIO  . 

PAOLO 

ENOMOTO  . 

KANA 

DELPHIN-RITTMON  ; . 

MIRIAM 

HARDING  . . 

FRANCES 

DELANY  . 

PETER 

BEADLE  . 

MIRTHA 

KADE . . . 

DARYL 

POWER  . 

KATHRYN 

BENOR  . 

DAVID 

FLEMING . 

MARY 

Michael  Etzinger, 

Executive  Officer  and  Director,  Office  of 
Management,  Technology  and  Operations. 

Janine  Denis  Cook, 

Chemist,  Division  of  Workplace  Programs, 
Center  for  Substance  Abuse  Prevention, 
Substance  Abuse  and  Mental  Health  Services 
Administration. 

(FR  Doc.  2013-27423  Filed  11-15-13;  8:45  am] 

BILUNG  CODE  4151-17-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[Docket  ID:  FEMA-201 3-0047;  0MB  No. 
1660-NEW] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Federal  Emergency 
Management  Agency,  DHS. 
action:  Notice. 

SUMMARY:  The  Federal  Emergency 
Management  Agency,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to  ^ 
comment  on  a  new  information 
collection.  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  seeks  comments  concerning  the 
SaleSForce  Customer  Relationship 
Management  System. 

DATES:  Comments  must  be  submitted  on 
or  before  January  17,  2014. 

ADDRESSES:  To  avoid  duplicate 
submissions  to  the  docket,  please  use 
only  one  of  the  following  means  to 
submit  comments: 
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(1)  Online.  Submit  comments  at 
www.reguIations.gov  under  Docket  ID 
FEMA-2013-0047.  Follow  the 
instructions  for  submitting  comments. 

(2)  Mail.  Submit  written  comments  to 
Docket  Manager,  Office  of  Chief 
Counsel,  DHS/FEMA,  500  C  Street  SW., 
Room  835,  Washington,  DC  20472- 

*3100. 

-  (3)  Facsimile.  Submit  comments  to 
(703) 483-2999. 

All  submissions  received  must 
include  the  agency  name  and  Docket  ID. 
Regardless  of  the  method  used  for 
submitting  comments  or  material,  all 
submissions  will  be  posted,  without 
change,  to  the  Federal  eRulemaking 
Portal  at  http://www.reguIations.gov, 
and  will  include  any  personal 
information  you  provide.  Therefore, 
submitting  this  information  makes  it 
public.  You  may  wish  to  read  the 
Privacy  Act  notice  that  is  available  via 
the  link  ip  the  footer  of 
www.regulations.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Traci  D.  Crawford,  Program 
Analyst,  FEMA,  Office  of  External 
Affairs,  (202)  646-3164  for  additional 
information.  You  may  contact  the 
Records  Management  Division  for 
copies  of  the  proposed  collection  of 


information  at  facsimile  number  (202) 
646-3347  or  email  address:  FEMA- 
Information-Collections-Management® 
dhs.gov. 

SUPPLEMENTARY  INFORMATION:  FEMA 
Office  of  External  Affairs,  Public  Affairs 
Division,  is  implementing  the 
SalesForce  Customer  Relationship 
Management  (CRM)  system  to  improve 
the  response  to  correspondences  from 
individuals  seeking  information  horn  a 
FEMA  program  office  pursuant  to  Exec. 
Order  No.  13411,  which  calls  for 
improvements  to  the  delivery  of  Federal 
disaster  assistance  by  providing  disaster 
survivors  with  “prompt  and  efficient 
access  to  Federal  disaster  assistance,  as 
well  as  information  regarding  assistance 
available  from  State  and  local 
government  and  private  sector  sources.” 
The  SalesForce  CRM  provides  a 
centralized  portal  to  manage  frequently 
asked  questions  relating  to  Federal, 
State,  local,  and  tribal  information. 

Collection  of  Information 

Title:  The  SalesForce  Customer 
Relationship  Management  System  Web- 
form  allowing  an  Individual  to  Submit 
Correspondence  to  FEMA. 

OMB  Number:  1660-NEW. 


Type  of  Information  Collection:  New 
information  collection. 

FEMA  Forms:  None. 

Abstract:  FEMA  correspondence 
teams  respond  to  questions  from 
individuals  covering  various  topics. 
Depending  on  the  topic  searched,  the 
CRM  queries  the  database  of  pre¬ 
approved  questions  and  answers.  If  the 
search  result  does  not  provide  the 
desired  answer,  the  citizen  is  provided 
a  link  to  the  web-form  to  submit  their 
inquiry  (i.e.  question/comment)  to  the 
proper  component  (i.e.  program  office) 
for  a  response.  In  general,  a  citizen’s 
inquiry  may  range  from  publications 
requests,  how  to  apply  for  grants,  or 
reimbursement  criterion.  The  minimal 
collection  of  Personally  Identifiable 
Information  (PII)  is  necessary  for  FEMA 
correspondence  teams  to  carry  out  their 
mission  of  responding  to  citizens  who 
seek  assistance. 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit; 
Not-for-profit  institutions;  Farms; 
Federal  Government;  State,  Local,  Tribal 
Government,  ’ 

Number  of  Respondents:  25,000. 
Number  of  Responses:. 25, 000. 
Estimated  Total  Annual  Burden 
Hours:  833  hours. 


Estimated  Annualized  Burden  Hours  and  Costs 


■H 


Type  of  respondent . 

Form  name/ 
form 
number 

Number  of 
.  respondents 

Number  of 
responses  per 
respondent 

Total 

number  of 
responses 

Average 
burden  per 
response 
(in  hours) 

Total 
annual 
burden 
(in  hours) 

Average 
hourly 
wage  rate 

Total  annual 
respondent 
cost 

Individuals  or  house-  - 
holds;  Business  or 
other  for-profit;  Not- 
for-profit  institutions; 
Farms;  Federal  Gov¬ 
ernment;  State, 

Local,  Tribal  Govern¬ 
ment. 

SalesForce 
/No  Form  ... 

1 

j 

25,000 

1 

• 

25,000 

0.0333 
(2  mins.) 

i 

833 

$30.81 

$25,664.73 

Total  . 

25,000 

.  25,000 

833 

$25,664.73 

•  Note:  The  “Avg.  Hourly  Wage  Rate”  for  each  respondent  includes  a  1 .4  multiplier  to  reflect  a  fully-loaded  wage  rate. 


Estimated  Cost:  The  estimated  annual 
cost  to  respondents  for  the  hour  burden 
is  $25,664.73.  There  are  no  annual  costs 
to  respondents  operations  and 
maintenance  costs  for  technical 
services.  There  is  no  annual  start-up  or 
capital  costs.  The  cost  to  the  Federal 
Government  is  $645,008.00. 

Comments  ' 

Comments  may  be  submitted  as 
indicated  in  the  ADDRESSES  caption 
above.  Comments  are  solicited  to  (a) 
Evaluate  whether  the  proposed  data  > 
collection  is  necessary  for  the  proper 
performance  of  the  agency,  including 
whether  the  information  shall  have 


practical  utility;  (b)  evaluate  the 
accuracy  of  the  agency’s  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  emd  assumptions  used; 
(c)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses.  % 


Dated:  November  8,  2013. 

Charlene  D.  Myrthil, 

Director,  Records  Management  Division, 
Mission  Support  Bureau,  Federal  Emergency 
Management  Agency,  Department  of 
Homeland  Security. 

(FR  Doc.  2013-27494  Filed  11-15-13;  8:45  am] 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[Docket  ID:  FEMA-201 3-0033;  0MB  No. 
1660-0123] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

AGENCY:  Federal  Emergency 
Management  Agency,  DHS. 

ACTION:  Notice. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  (FEMA)  will 
submit  the  information  collection 
abstracted  below  to  the  Office  of 
Management  and  Budget  for  review  and 
clearance  in  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995.  The  submission 
will  describe  the  nature  of  the 
information  collection,  the  categories  of 
respondents,  the  estimated  burden  (i.e., 
the  time,  effort  and  resources  used  by 
respondents  to  respond)  and  cost,  and 
the  actual  data  collection  instruments 
FEMA  will  use. 

DATES:  Comments  must  be  submitted  on 
or  before  December  18,  2013. 

ADDRESSES:  Submit  written  comments 
on  the  proposed  information  collection 
to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget.  Comments 
should  be  addressed  to  the  Desk  Officer 
for  the  Department  of  Homeland 
Security,  Federal  Emergency 
Management  Agency,  and  sent  via 
electronic  mail  to  oira.submission® 
omb.eop.gov  or  faxed  to  (202)  395-5806. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  made  to  Director,  Records 
Management  Division,  1800  South  Bell 
Street,  Arlington,  VA  20598-3005, 
facsimile  number  (202)  646-3347,  or 
email  address  FEMA-Information- 
CoIlections-Management@dhs.gov. 
SUPPLEMENTARY  INFORMATION: 

Collection  of  Information 

Title:  FEMA  Preparedness  Grants;  . 
Regional  Catastrophic  Preparedness 
Grant  Program  (RCPGP). 

Type  of  information  collection: 
Extension,  without  change,  of  a 
currently  approved  information 
collection. 

'  OMB  Number:  1660-0123. 

Form  Titles  and  Numbers:  FEMA 
Form  089-19,  RCPGP  Investment 
Justification  Template;  FEMA  Form 
089-26,  RCGGP  (Sample)  Detailed 


Project  Plan  Template;  FEMA  Form 
089-17,  RCPT  Membership  List. . 

Abstract:  The  RCPGP  is  an  important 
tool  among  a  comprehensive  set  of 
measures  to  help  strengthen  the  Nation 
against  risks  associated  with  potential 
terrorist  attacks.  DHS/FEMA  uses  the 
information  to  evaluate  applicants’ 
fahiiliarity  with  the  national  , 
preparedness  architecture  and  identify 
how  elements  of  this  architecture  have 
been  incorporated  into  regional/state/ 
local  planning,  operations,  and 
investments. 

Affected  Public:  State,  local  or  Tribal 
Government. 

Estimated  Number  of  Respondents: 

10. 

Estimated  Total  Annual  Burden 
Hours:  1,762  hours. 

Estimated  Cost:  The  estimated  annual 
cost  to  respondents  for  the  hour  burden 
is  $88,240.96.  There  are  no  aimual  costs 
to  respondents  operations  and 
maintenance  costs  for  technical 
services.  There  is  no  annual  start-up  or 
capital  costs.  The  cost  to  the  Federal 
Government  is  $33,963.52. 

Dated:  November  8,  2013. 

Charlene  D.  Myrthil, 

Director,  Records  Management  Division, 
Mission  Support  Bureau,  Federal  Emergency 
Management  Agency,  Department  of 
Homeland  Security. 

[FR  Doc.  2013-27510  Filed  11-15-13;  8:45  am] 

BILLING  CODE 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[Docket  ID:  FEMA-201 3-0034;  OMB  No. 
1660-0125] 

Ageqcy  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

AGENCY :  F ederal  Emergency 
Management  Agency,  DHS. 

ACTION:  Notice. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  (FEMA)  will 
submit  the  information  collection 
abstracted  below  to  the  Office  of 
Management  and  Budget  for  review  and 
clearance  in  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995.  The  submission 
will  describe  the  nature  of  the 
information  collection,  the  categories  of 
respondents,  the  estimated  burden  (i.e., 
the  time,  effort  and  resources  used  by 
respondents  to  respond)  and  cost,  and 
the  actual  data  collection  instruments 
FEMA  will  use. 


DATES:  Comments  must  be  submitted  on 
or  before  December  18,  2013. 

ADDRESSES:  Submit  written  comments 
on  the  proposed  information  collection 
to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget.  Comments 
should  be  addressed  to  the  Desk  Officer 
for  the  Department  of  Homeland 
Security,  Federal  Emergency 
Management  Agency,  and  sent  vlj 
electronic  mail  to  oira.submission@ 
omb.eop.gov  or  faxed  to  (202)  395-5806. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  made  to  Director,  Records 
Management  Division,  1800  South  Bell 
Street,  Arlington,  VA  20598-3005, 
facsimile  number  (202)  646-3347,  or 
email  address  FEMA-Information- 
Collections-Management@dhs.gov. 
SUPPLEMENTARY  INFORMATION: 

Collection  of  Information 

Title:  FEMA  Preparedness  Grants: 
Homeland  Security  Grant  Program 
(HSGP). 

Type  of  information  collection: 
Revision  of  a  currently  approved 
collection. 

OMB  Number:  1660-0125. 

Form  Titles  and  Numbers:  FEMA 
Form  089-1,  HSGP  Investment 
Justification;  FEMA  Form  089-16,  OPSG 
Operations  Order  Report;  FEMA  Form 
089-20,  OPSG  Inventory  of  Operation 
Orders. 

Abstract:  The  HSGP  is  an  impiortant 
tool  among  a  comprehensive  set  of 
measures  to  help  strengthen  the  Nation  - 
against  risks  associated  with  potential 
terrorist  attacks.  DHS/FEMA  uses  the 
information  to  evaluate  applicants’ 
familiarity  with  the  national 
preparedness  architecture  and  identify 
how  elements  of  this  architecture  have 
been  incorporated  into  regional/state/ 
local  planning,  operations,  and 
investments. 

The  Homeland  Security  Grant 
Program  (HSGP)  is  a  primary  funding 
mechanism  for  building  and  sustaining 
national  preparedness  capabilities. 
•HSGP  is  comprised  of  three  separate 
grant  programs:  the  State  Homeland 
Security  Program  (SHSP),  the  Urban 
Areas  Security  Initiative  (UASI),  and  the 
Operation  Stonegarden  (OPSG). 
Together,  these  grants  fund  a  range  of 
preparedness  activities,  including 
planning,  organization,  equipment 
purchase,  training,  exercises,  and 
management  and  administration  costs. 

Affected  Public:  State,  Local  or  Tribal 
Gqvernment. 

Estimated  Number  of  Respondents: 
322. 
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Estimated  Total  Annital  Burden 
Hours:  333,502  hours. 

Estimated  Cost:  The  estimated  annual 
cost  to  respondents  for  the  hour  burden 
is  $12,719,764.  There  are  no  annual 
costs  to  respondents  operations  and 
maintenance  costs  for  technical 
services.  There  is  no  annual  start-up  or 
capital  costs.  The  cost  to  the  Federal 
Government  is  $2,617,570. 

Dated’^November  8,  2013. 

Charlene  D.  Myrthil, 

Director,  Records  Management  Division, 
Mission  Support  Bureau,  Federal  Emergency 
Management  Agency,  Department  of 
Homeland  Security. 

IFR  Doc.  2013-27498  Filed  11-15-13;  8:45  am) 

BIUJNG  CODE  9111-19-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[Docket  ID:  FEMA-201 3-0045;  0MB  No. 
1660-0047] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Request  for 
Federal  Assistance  Form — How  To 
Process  Mission  Assignments  in 
Federal  Disaster  Operations 

AGENCY:  Federal  Emergency 
Management  Agency,  DHS. 

ACHON:  Notice. 

SUMMARY:  The  Federal  Emergency 
Management  Agency,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  a  revision  of  a  currently 
approved  information  collection.  In 
accordance  with  the  Paperwork 
Reduction  Act  of  1995,  this  notice  seeks 
comments  concerning  the  collection  of 
information  necessary  to  allow  FEMA  to 
support  the  needs  of  States  during 
disaster  situations  through  the  use  of 
other  Federal  agency  resources. 


DATES:  Comments  must  be  submitted  on 
or  before  January  17,  2014. 

ADDRESSES:  To  avoid  duplicate 
submissions  to  the  docket,  please  use 
only  one  of  the  following  means  to 
submit  comments: 

(1)  Online.  Submit  comments  at 
www.reguIations.gov  under  Docket  ID 
FEMA-2013-0045.  Follow  the 
instructions  for  submitting  comments.' 

(2)  Mail.  Submit  written  comments  to 
Regulatory  Affairs  Division,  Office  of 
Chief  Counsel,  DHS/FEMA,  500  C  Street 
SW.,  Room  8NE,  Washington,  DC 
20472-3100. 

(3)  Facsimile.  Submit  comments  to 
(703)  483-2999. 

All  submissions  received  must 
include  the  agency  name  and  Docket  ID. 
Regardless  of  the  method  used  for 
submitting  comments  or  material,  all 
submissions  will  be  posted,  without 
change,  to  the  Federal  eRulemaking  . 
Portal  at  http://www.regulations.gov, 
and  will  include  any  personal 
information  you  provide.  Therefore, 
submitting  this  information  makes  it 
public.  You  may  wish  to  read  the 
Privacy  Act  notice  that  is  available  via 
the  link  in  the  footer  of 
www.regulations.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Contact  Patricia  Pritchett,  Program 
Specialist,  Response  Directorate, 
Operations  Division,  National  Response 
Coordination  Center,  Federal  Emergency 
Management  Agency,  (202)  646-3411 
for  additional  information.  You  may 
contact  the  Records  Management 
Division  for  copies  of  the  proposed 
collection  of  information  at  facsimile 
number  (202)  646-3347  or  email 
address:  FEMA-Information-Collections- 
Management@dhs.gov. 

SUPPLEMENTARY  INFORMATION:  Under 
Section  653  of  the  Robert  T.  Stafi’ord 
Disaster  Relief  and  Emergency  .  • 

Assistance  Act  (42  U.S.C.  5121  et  seq), 
FEMA  is  authorized  to  provide 
assistance  to  States  based  on  needs 
before,  during  and  after  a  disaster  has 
impacted  the  state.  For  a  major  disaster, 
the  Stafford  Act  authorizes  FEMA  to 


direct  any  agency  to  utilize  its  existing 
authorities  and  resources  in  support  of 
State  and  local  assistance  response  and 
recovery  efforts.  See  42  U.Si.C. 

5170(a)(1)-  For  an  emergency,  the 
Stafford  Act  authorizes  FEMA  to  direct 
any  agency  to  utilize  its  existing 
authorities  and  resources  in  support  of 
State  and  local  emergency  assistance 
efforts.  See  42  U.S.C.  5192(a)(1).  This 
information  collected  explains  which 
State(s)  require  assistance,  what  needs 
to  be  accomplished,  details  any  resource 
shortfalls,  and  explains  what  assistance 
is  required  to  meet  these  needs.  Title  44 
CFR  206.5  provides  the  mechanism  by 
which  FEMA  collects  the  information 
necessary  to  determine  what  resources 
are  needed  and  if  a  mission  assignment 
is  appropriate. 

Collection  of  Information 

Title:  Request  for  Federal  Assistance  . 
Form — How  to  Process  Mission 
Assignments  in  Federal  Disaster 
Operations. 

Type  of  Information  Collection:  ■  - 
Revision  of  a  currently  approved 
information  collection. 

OMB  Number:  1660-0047. 

FEMA  Forms:  FEMA  Form  010-0-7, 
Resource  Request  Form;  FEMA  Form 
010-0-8,  Mission  Assignment. 

Abstract:  If,  during  the  course  of  a 
State’s  response  to  a  disaster,  the  State 
determines  that  its  capacity  to  respond 
exceeds  its  available  resources,  a  request- 
to  FEMA  for  assistance  can  be  made. 

This  request  documents  how  the 
response  requirements  exceed  the 
capacity  for  the  State  to  respond  to  the 
situation  on  its  own  and  what  type  of 
assistance  is  required.  FEMA  reviews 
this  information  and  can  task  other 
Federal  Agencies  with  a  mission 
assignment  to  assist  the  State  in  its 
response  to  the  situation. 

Affected  Public:  State,  local  or  Tribal 
Government. 

Number  of  Respondents:  10. 

Number  of  Responses:  9,620. 

Estimated  Total  Annual  Burden 
Hours:  2,453  hours. 


Estimated  Annualized  Burden  Hours  and  Costs 


Type  of  respondent 

Form  name/ 
form 
number 

Number  of 
respondents 

Number  of 
responses  per 
respondent 

Total 

number  of 
responses 

Average 
burden  per 
response 
(in  hours) 

Total 
annual 
burden 
(in  hours) 

Average 
hourly 
wage  rate 

Total  annual 
respondent 
cost 

State,  local  or  Tribal 
Government. 

FEMA  Form 
010-0-7/ 
Resource 
Request 
Form. 

10 

640 

6,400 

20  minutes 

2,133 

$56.69 

$120,919.77 
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Estimated  Annualized  Burden  Hours  and  Costs— Continued 


Type  of  respondent 

Form  name/ 
form 
number 

Number  of 
respondents 

Number  of 
responses  per 
respondent 

Total 

number  of 
responses 

Average 
burden  per 
response 
(in  hours) 

Total 
annual 
burden 
(in  hours) 

Average 
hourly 
wage  rate 

Total  annual 
respondent 
cost 

State,  local  or  Tribal 

FEMA  Form 

10 

320 

3,200 

3  minutes 

160 

56.69 

9,070.40 

Government. 

010-0-8/ 

Mission 

Assign- 

ment. 

State,  local  or  Tribal 

Training/No 

10 

2 

20 

8  hours 

160 

56.69 

9,070.40 

Government. 

Form. 

Total  . 

10 

9,620 

2,453 

$139,060.57 

•  Note:  The  “Avg.  Hourly  Wage  Rate"  for  each  respondent  includes  a  1 .4  multiplier  to  reflect  a  fully-loaded  wage  rate. 


Estimated  Cost:  The  estimated  annual 
cost  to  respondents  for  the  hour  burden 
is  $139,060.57.  There  are  no  annual 
costs  to  respondents  operations  and 
maintenance  costs  for  technical 
services.  There  is  no  annual  start-up  or 
capital  costs.  The  cost  to  the  Federal 
Government  is  $36,994.20. 

Comments 

Comments  may  be  submitted  as 
indicated  in  the  ADDRESSES  caption 
above.  Comments  are  solicited  to  (a) 
Evaluate  whether  the  proposed  data 
collection  is  necessary  for  the  proper 
performance  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  evaluate  the 
accuracy  of  the  agency’s  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(c)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Dated:  November  8,  2013. 

Charlene  D.  Myrthil, 

Director,  Records  Management  Division, 
Mission  Support  Bureau,  Federal  Emergency 
Management  Agency,  Department  of 
Homeland  Security. 

IFR  Doc.  2013-27496  Filed  11-15-13;  8:45  am] 

BILUNG  CODE  9111-24-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

U.S.  Customs  and  Border  Protection 

Agency  Information  Coilection 
Activities:  Declaration  of  the  Ultimate 
Consignee  That  Articles  Were 
Exported  for  Temporary  Scientific  or 
Educational  Purposes 

AGENCY:  U.S.  Customs  and  Border 
Protection  (GBP),  Department  of 
Homeland  Security. 

ACTION:  60-Day  Notice  and  request  for 
comments;  Extension  of  an  existing 
collection  of  information:  1651-0036. 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  GBP  invites  the  general  public 
and  other  Federal  agencies  to  comment 
on  an  information  collection 
requirement  concerning  the  Declaration 
of  the  Ultimate  Consignee  that  Articles 
were  Exported  for  Temporeiry  Scientific 
or  Educational  Purposes.  This  request 
for  comment  is  being  made  pursuant  to 
the  Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13;  44  U.S.C. 
3505(c)(2)). 

OATES:  Written  comments  should  be 
received  on  or  before  January  17,  2014 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  and  Border  Protection, 
Attn:  Tracey  Denning,  Regulations  and 
Rulings,  Office  of  International  Trade, 

90  K  Street  NE.,  10th  Floor,  Washington, 
DC.  20229-1177. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information 
should  be  directed  to  Tracey  Denning, 
U.S.  Customs  and  Border  Protection, 
Regulations  and  Rulings,  Office  of 
International  Trade,  90  K  Street  NE., 
10th  Floor,  Washington,  DC.  20229- 
1177,  at  202-325-0265. 

SUPPLEMENTARY  INFORMATION:  C3P 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 


proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13; 
44  U.S.C.  3505(c)(2)).  The  comments 
should  address:  (a)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency’s  estimates  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology;  and  (e)  the 
annual  costs  burden  to  respondents  or 
record  keepers  from  the  collection  of 
information  (a  total  capital/ startup  costs 
and  operations  and  maintenance  costs). 
The  comments  that  are  submitted  will 
be  summarized  and  included  in  the  CBP 
request  for  Offioe  of  Management  and 
Budget  (OMB)  approval.  All  comments 
will  become  a  matter  of  public  record. 

In  this  document  CBP  is  soliciting 
comments  concerning  the  following 
information  collection; 

Title:  Declaration  of  the  Ultimate 
Consignee  that  Articles  were  Exported 
for  Temporary  Scientific  or  Educational 
Purposes. 

OMB  Number:  1651-0036. 

Form  Number:  None. 

Abstract:  The  Declaration  of  the 
Ultimate  Consignee  that  Articles  were 
Exported  for  Temporary  Scientific  or 
Educational  Purposes  is  used  to 
document  duty  free  entry  under 
conditions  when  articles  are  temporarily 
exported  solely  for  scientific  or 
educational  purposes.  This  declaration, 
which  is  completed  by  the  ultimate 
consignee  and  submitted  to  CBP  by  the 
importer  or  the  agent  of  the  importer,  is 
used  to  assist  CBP  personnel  in 
determining  whether  the  imported 
articles  should  be  free  of  duty.  It  is 
provided  for  under  19  U.S.C.  1202, 
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HTSUS  Subheading  9801.00.40,  and  19 
CFR  10.67(a)(3)  which  requires  a  • 
declaration  to  Customs  and  Border 
Protection  (CBP)  stating  that  the  articles 
were  sent  firom  the  Uuited  States  solely 
for  temporary  scientific  or  educational 
use  and  describing  the  specific  use  to 
which  they  were  put  while  abroad. 

Current  Actions:  This  submission  is 
being  made  to  extend  the  expiration 
date  with  no  change  to  the  burden 
hours. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Businesses. 

Estimated  Number  of  Respondents: 

55. 

Estimated  Number  of  Annual 
Responses  per  Respondent:  3. 

Estimated  Number  of  Total  Annual 
Responses:  165. 

Estimated  Time  per  Response:  10 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  27. 

Dated:  November  13,  2013. 

Tracey  Denning, 

Agency  Clearance  Officer.  U.S.  Customs  and 
Border  Protection. 

[FR  Doc.  2013-27S43  Filed  11-15-13;  8:45  am) 

BMJJNQ  CODE  9111-14-P 

DEPARTMENT  OF  HOMELAND 
SECURITY 

U.S.  Customs  and  Border  Protection 

Agency  Information  Collection 
Activities:  Prior  Disciosure 

AGENCY:  U.S.  Customs  and  Border 
Protection,  Department  of  Homeland 
Security. 

ACTION:  30-Day  notice  and  request  for 
comments;  Extension  of  an  existing 
information  collection:  1651-0074. 

SUMMARY:  U.S.  Customs  and  Border 
Protection  (CBP)  of  the  Department  of 
Homeland  Security  will  be  submitting 
the  following  information  collection 
request  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  approval 
in  accordance  with  the  Paperwork 
Reduction  Act:  Prior  Disclosure.  This  is 
a  proposed  extension  of  an  information 
collection  that  was  previously 
approved.  CBP  is  proposing  that  this 
information  collection  be  extended  with 
no  change  to  the  burden  hours  or  to  the 
information  collected.  This  document  is 
published  to  obtain  comments  firom  the 
public  and  affected  agencies.  This 
proposed  information  collection  was 
previously  published  in  the  Federal 
Register  (76  FR  56242)  on  September 
12,  2013,  allowing  for  a  60-day- 
comment  period.  This  notice  allows  for 


an  additional  30  days  for  public 
comments.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

DATES:  Written  comments  should  be 
received  on  or  before  December  18,  2013 
to  be  assured  of  consideration. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  on 
this  proposed  information, collection  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  Comments  should  be  addressed 
to  the  OMB  Desk  Officer  for  Customs 
and  Border  Protection,  Department  of 
Homeland  Security,  and  sent  via 
electronic  mail  to  oirajsubmission® 
omb.eop.gov  or  faxed  to  (202)  395-5806. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  Tracey  Denning, 
U.S.  Customs  and  Border  Protection^ 
Regulations  and  Rulings,  Office  of 
International  Trade,  90  K  Street  NE., 

10th  Floor,  Washington,  DC  20229- 
1177,  at  202-325-0265. 

SUPPLEMENTARY  INFORMATION:  U.S. 
Customs  and  Border  Protection  (CBP) 
encourages  the  general  public  and 
affected  Federal  agencies  to  submit 
written  comments  and  suggestions  on 
proposed  and/or  continuing  information 
collection  requests  pursuant  to  the 
Paperwork  Reduction  Act  (Pub.  L. 
104-13).  Your  comments  should 
address  one  of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency/component, 
including  whether  the  information  will 
have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies/components  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collections  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  dr  other  technological 
techniques  or  other  forms  of 
information. 

Title:  Prior  Disclosure. 

OMB  Number:  1651-0074. 

Form  Number:  None. 

Abstract:  The  Prior  Disclosure 
program  establishes  a  method  for  a 
potential  violator  to  disclose  to  CBP  that 
they  have  committed  an  error  or  a 
violation  with  respect  to  the  legal 
requirements  of  entering  merchandise 
into  the  United  States,  such  as 
underpaid  tariffs  or  duties  or 
misclassified  merchandise.  The 


procedure  for  making  a  prior  disclosure 
is  set  forth  in  19  CFR  162.74  which 
requires  that  respondents  submit 
information  about  the  merchandise 
involved,  a  specification  of  the  false 
statements  or  omissions,  and  what  the 
true  emd  £kccurate  information  should 
be.  A  valid  prior  disclosure  will  entitle 
the  disclosing  party  to  the  reduced 
penalties  pursuant  to  19  U.S.C. 
1592(c)(4). 

Current  Actions:  CBP  proposes  to 
extend  the  expiration  date  of  this 
information  collection  with  no  change 
to  the  burden  hours  or  to  the 
information  collected. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Businesses. 

Estimated  Number  of  Respondents: 
3,500. 

Estimated  Number  of  Annual 
Responses:  3,500. 

Estimated  Time  per  Response:  1  hour. 
Dated:  November  13,  2013. 

Tracey  Denning, 

Agency  Clearance  Officer,  U.S.  Customs  and 
Border  Protection. 

[FR  Doc.  2013-27547  Filed  11-15-13;  8:45  am) 
BILUNG  CODE  9111-14-P 

DEPARTMENT  OF  HOMELAND 
SECURITY 

U.S.  Customs  and  Border  Protection 

Accreditation  and  Approvai  of 
inspectorate  America  Corporation,  as  a 
Commerciai  Gauger  and  Laboratory 

agency:  U.S.  Customs  and  Border 
Protection,  Depeirtment  of  Homeland 
Security. 

ACTION:  Notice  of  accreditation  and 
approval  of  Inspectorate  America 
Corporation,  as  a  commercial  gauger 
and  laboratory. 

SUMMARY:  Notice  is  hereby  given, 
pursuant  to  CBP  regulations,  that 
Inspectorate  America  Corporation,  has 
been  approved  to  gauge  and  accredited 
to  test  petroleum  and  petroleum 
products,  organic  chemicals  and 
vegetable  oils  for  customs  purposes  for 
the  next  three  years  as  of  August  27, 
2013. 

DATES:  Effective  Dates:  The 
accreditation  and  approval  of 
Inspectorate  America  Corporation,  as 
commercial  gaugef  and  laboratory 
became  effective  on  August  27,  2013. 
The  next  triennial  inspection  date  will 
be  scheduled  for  August  2016. 

FOR  FURTHER  INFORMATION  CONTACT: 
Approved  Gauger  and  Accredited 
Laboratories  Manager,  Laboratories  and 
Scientific  Services,  U.S.  Customs  and 
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Border  Protection,  1331  Pennsylvania 
Avenue  NW.,  Suite  1500N,  Washington, 
DC  20229,  tel.  202-344-1060. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  19  CFR  151.12 
and  19  CFR  151.13,  that  Inspectorate 
America  Corporation,  37  Panagrossi 
Circle,  East  Haven,  CT  06512,  has  been 
approved  to  gauge  and  accredited  to  test 
petroleum  and  petroleum  products, 
organic  chemicals  and  vegetable  oils  for 
customs  purposes,  in  accordance  with 
the  provisions  of  19  CFR  151.12  and  19 
CFR  151.13.  Anyone  wishing  to  employ 
this  entity  to  conduct  laboratory 
analyses  and  gauger  services  should 
request  and  receive  written  assurances 
from  the  entity  that  it  is  accredited  or 
approved  by  the  U.S.  Customs  and 
Border  Protection  to  conduct  the 
specific  test  or  gauger  service  requested. 
Alternatively,  inquiries  regarding  the 
specific  test  or  gauger  service  this  entity 
is  accredited  or  approved  to  perform 
may  be  directed  to  the  U.S.  Customs  and 
Border  Protection  by  calling  (202)  344- 
1060.  The  inquiry  may  also  be  sent  to 
cbp.Iabhq@dhs.gov.  Please  reference  the 
Web  site  listed  below  for  a  complete 
listing  of  CBP  approved  gaugers  and 
accredited  laboratories,  http://cbp.gov/ 
linkhandler/cgov/trade/basictrade/ 
labs _scientific_svcs/ commercial _ 
ga  ugers/ga  ulist.  ctt/gaulist.pdf 
Dated:  October  30,  2013. 

Ira  S.  Reese, 

Executive  Director,  Laboratories  and 
Scientific  Services. 

IFR  Doc.  2013-27492  Filed  11-15-13;  8:45  am] 
BIUJNG  CODE  9111-14-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-5683-N-99] 

30-Day  Notice  of  Proposed  Information 
Collection:  Quality  Control  for  Rental 
Assistance  Subsidy  Determinations 

agency:  Office  of  the  Chief  Information  • 
Officer,  HUD. 
action:  Notice, 

SUMMARY:  HUD  has  submitted  the 
proposed  information  collection 
requirement  described  below  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review,  in  accordance  with 
the  Paperwork  Reduction  Act.  The 
purpose  of  this  notice  is  to  allow  for  an 
additional  30  days  of  public  comment. 
DATES:  Comments  Due  Date:  December  - 
18,  2013. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 


the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
HUD  Desk  Officer,  Office  of 
Management  and  Budget,  New 
.Executive  Office  Building,  Washington, 
DC  20503;  fax:  202-395-5806.  Email: 
OIRA_Submission@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Colette  Pollard,  Reports  Management 
Officer,  QDAM,  Department  of  Housing 
and  Urban  Development,  451  7th  Street, 
SW.,  Washington,  DC  20410;  email 
Colette  Pollard  at  Colette. Pollard@ 
hud.gov  or  telephone  202-402-3400. 
Persons  with  hearing  or  speech 
impairments  may  access  this  number 
through  TTY  by  calling  the  toll-free 
Federal  Relay  Service  at  (800)  877-8339. 
This  is  not  a  toll-free  number.  Copies  of 
available  documents  submitted  to  OMB 
may  be  obtained  from  Ms.  Pollard. 
SUPPLEMENTARY  INFORMATION:  This 
notice  informs  the  public  that  HUD  has 
submitted  to  OMB  a  request  for 
approval  of  the  information  collection 
described  in  Section  A.  The  Federal 
Register  notice  that  solicited  public 
comment  on  the  information  collection 
for  a  period  of  60  days  was  published 
on  September  10,  2013. 

A.  Overview  of  Information  Collection 

Title  of  Information  Collection: 

Quality  Control  for  Rental  Assistance  • 
Subsidy  Determinations. 

OMB  Approval  Number:  2528-0203. 

Type  of  Request:  Revision  of  a 
currently  approved. 

Form  Number:  None. 

Description  of  the  need  for  the, 
information  and  proposed  use:  The 
Department  is  conducting  under 
contract  a  study  to  update  its  estimates 
of  the  extent  and  type  of  errors 
associated  with  income,  rent,  and 
subsidy  determiqations  for  the  4.3 
million  households  covered  by  the 
Public  Housing  and  Section  8  housing 
subsidies.  The  Quality  Control  process 
involves  selecting  a  nationally 
representative  sample  of  assisted 
households  to  measure  the  extent  and 
types  of  errors  in  rent  and  income 
determinations,  which  in  turn  cause 
subsidy  errors.  On-site  tenant 
interviews,  file  reviews,  third-party 
income  verifications,  and  income 
matching  with  other  Federal  data  are 
conducted.  The  data  obtained  are  used 
to  identify  the  most  serious  problems 
ancf  their  associated  costs.  HUD  program 
officers  are  then  responsible  for 
designing  and  implementing  corrective 
actions.  In  addition  to  providing  current 
estimates  of  error,  results  will  be 
compared  with  those  from  previous 
years’  studies.  These  comparisons  will 
indicate  whether  corrective  actions 


initiated  since  the  2000  study  have  been 
effective  and  if  changes  in  priorities  are 
needed.  The  first  QC  study  was 
completed  in  1996  and  found  that  about 
one-half  of  the  errors  measured  using 
on-site  tenant  interviews  and  file 
reviews  could  not  be  detected  with  the 
50058/50059  from  data  collected  by  the 
Department,  which  is  why  HUD  and 
other  agencies  with  means-tested 
programs  have  determined  that  on-site 
reviews  and  interviews  are  an  essential 
complement  to  remote  monitoring 
measmres.  The  2000  study  showed  that 
the  calculation  errors  detectable  with 
50058/50059  data  had  decreased, 
probably  because  this  information  was 
increasingly  subject  to  automated 
computational  checks.  HUD  has 
initiated  a  program  of  corrective  actions 
and  increased  monitoring  since  2000 
and  recent  studies  of  tenant  certification 
and  recertification  actions  showed 
significant  error  reductions  in  income 
and  rent  determinations.  Future  studies 
are  planned  on  an  annual  basis,  as 
required  by  legislation.  Program 
monitoring  and  income  matching 
policies  being  implemented  may 
eliminate  the  need  for  an  independent, 
statistically  valid  measure  of  program 
errors  prpvided  by  the  current  study 
design,  but  such  procedures  have  yet  to 
be  fully  implemented  and  evaluated. 

The  Improper  Payments  Act  of  2002 
requires  that  the  Department  report  on 
the  error  measurements  annually.  This 
propose  data  collection  approval  request 
is  for  studies  to  be  conducted  in  2011, 
2012,  2013  and  2014  of  prior  year 
certification  and  recertification  actions. 

Respondents  (i.e.  affected  public): 
Recipients  of  Public  Housing  and 
Section  8  Housing  Assistance  subsidies. 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection,  including  the  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  For  each  study, 
approximately  600  PHA/program 
sponsor  staff  will  need  to  be  asked  about 
recertification  procedures,  training, 
interview  procedures,  and  problems 
encountered  in  conducting 
(re)certifications.  Although  more  than 
one  staff  member  may  need  to  be 
contacted  to  obtain  answers  to  all 
questions,  the  questionnaire  will  be 
administered  once  at  each  participating 
project  and  the  total  interview  times  are 
expected  to  be  less  than  40  minutes  per 
PHA  or  project.  Researchers  will  survey 
approximately  2,400  program 
participants  to  obtain  information  on 
household  composition,  expenses,  and 
income.  The  time  required  for  these 
interviews  will  vary,  but  is  estimated  to 
require  an  average  of  about  50  minutes 
per  interview.  The  time  estimates 
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provided  are  based  on  the  2011  QC 
survey.  The  proposed  surveys  will 
continue  to  make  use  of  Computer 
Assisted  Interviewing  (CAI) 
questionnaires  and  equipment,  which 
are  being  used  in  part  because  they 
reduce  interview  times.  The  software 
also  provides  for  consistency  check  and 
ensures  that  all  needed  data  have  been 
collected,  thereby  reducing  the  need  for 
the  follow-up  contacts. 

B.  Soliatation  of  Public  Comment 

This  notice  is  soliciting  comments 
fitim  members  of  the  public  and  affected 
parties  concerning  the  collection  of 
information  described  in  Section  A  on 
the  following: 

(1)  Whether  the  proposed  collection 
of  information  is  necessary  for  the 
proper  performance  of  the  functions  of 
the  agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  The  accuracy  of  the  agency’s 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  Ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  Ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond;  including  through  the 
use  of  appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  *e.g.,  permitting  electronic 
submission  of  responses.  HUD 
encourages  interested  parties  to  submit 
comment  in  response  to  these  questions. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995, 44  U.S.C  Chapters 
35. 

Dated:  November  6,  2013. 

Colette  Pollard, 

Department  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer. 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-5696-N-06] 

Second  Allocation,  Waivers,  and 
Alternative  Requirements  for  Grantees 
Receiving  Community  Development 
Block  Grant  (CDBG)  Disaster  Recovery 
Funds  in  Response  to  Hurricane  Sandy 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 


ACTION:  Notice. 

SUMMARY:  This  Notice  advises  the  public 
of  a  second  allocation  of  Community 
Development  Block  Grant  disaster 
recovery  (CDBG— DR)  funds 
appropriated  by  the  Disaster  Relief 
Appropriations  Act,  2013  (Pub.  L.  113- 
2)  for  the  purpose  of  assisting  recovery 
in  the  most  impacted  and  distressed 
areas  identified  in  major  disaster 
declarations  due  to  Hurricane  Sandy 
and  other  eligible  events  in  calendar 
years  2011,  2012  and  2013.  This 
allocation  provides  $5.1  billion 
primarily  to  assist  Hurricane  Sandy 
recovery  as  well  as  recovery  from 
Hiurricane  Irene  and  Tropical  Storm  Lee. 
The  Notice  also  establishes 
requirements  governing  the  use  of  these 
funds. 

DATES:  Effective  Date:  November  25, 
2013. 

FOR  FURTHER  INFORMATION  CONTACT:  Stan 
Gimont,  Director,  Office  of  Block  Grant 
Assistance,  Department  of  Housing  and 
Urban  Development,  451  7th  Street  SW., 
Room  7286,  Washington,  DC  20410, 
telephone  number  202-708-3587. 
Persons  with  hearing  or  speech 
impairments  may  access  this  number 
via  TTY  by  calling  the  Federal  Relay 
Service  at  800-877-8339.  Facsimile 
inquiries  may  be  sent  to  Mr.  Gimont  at 
202-^01-2044.  (Except  for  the  “800” 
number,  these  telephone  numbers  are 
not  toll-free.)  Email  inquiries  may  be 
sent  to  disaster_recovery@hud.gov. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Allocation  and  Related  Information 

n.  Use  of  Funds 

in.  Timely  Expenditure 

rv.  Grant  Amendment  Process 

V.  Authority  To  Grant  Waivers 

VI.  Applicable  Rules,  Statutes,  Waivers,  and 

Alternative  Requirements 

VII.  Mitigation  and  Resilience  Methods, 
Policies,  and  Procedures 

VIII.  Catalog  of  Federal  Domestic  Assistance 

IX.  Finding  of  No  Significant  Impact 
Appendix  A:  Allocation  Methodology 

I.  Allocation  and  Related  Information 

The  Disaster  Relief  Appropriations 
Act,  2013  (Pub.  L.  113-2,  approved 
January  29,  2013)  (Appropriations  Act) 
made  available  $16  billion  in 
Community  Development  Block  Grant 
(CDBG)  funds  for  necessary  expenses 
related  to  disaster  relief,  long-term 


recovery,  restoration  of  infi-astructure 
and  housing,  and  economic 
revitalization  in  the  most  impacted  and 
distressed  areas  resulting  firom  a  major 
disaster  declared  pursuant  to  the  Robert 

T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  of  1974  (42 

U. S.C.  5121  et  seq.]  (Stafford  Act),  due 
to  Hurricane  Sandy  and  other  eligible 
events  in  calendar  years  2011,  2012,  and 
2013.  The  law  provides  that  funds  shall 
be  awarded  directly  to  a  State  or  unit  of 
general  local  government  (UGLG) 
(hereafter  local  government)  at  the 
discretion  of  the  Secretary.  Unless  noted 
otherwise,  the  term  “grantee”  refers  to 
any  jurisdiction  receiving  a  direct  award 
from  HUD  under  this  Notice. 

On  March  1,  2013,  the  President 
issued  a  sequestration  order  pursuant  to 
section  251A  of  the  Balanced  Budget 
and  Emergency  Deficit  Control  Act,  as 
amended  (2  U.S.C.  901a),  and  reduced 
funding  for  CDBG-DR  grants  under  the 
Appropriations  Act  to  $15.18  billion. 
Through  a  Federal  Register  Notice 
published  March  5,  2013,  the 
Department  allocated  $5.4  billion  for  the 
areas  most  impacted  by  Hurricane 
Sandy  (78  FR  14329).  Subsequent 
notices  allocated  funds  for  major 
disasters  occurring  in  2011  and  2012 
(excluding  Hurricane  Sandy)  and  a 
future  notice  will  address  hinding  for 
qualifying  major  disasters  occurring  in 
2013. 

To  comply  with  statutory  direction 
that  funds  be  used  for  disaster-related 
expenses  in  the  most  impacted  and 
distressed  areas,  HUD  computes 
allocations  based  on  the  best  available 
data  that  cover  all  the  eligible  affected 
areas.  The  initial  allocation  to  Hurricane 
Sandy  grantees  was  based  on  unmet 
housing  and  economic  revitalization 
needs.  The  data  used  to  calculate  the 
allocation  did  not  include  unmet 
infrastructure  restoration  needs  as 
damage  estimates  were  preliminary  at 
that  time.  As  more  data  regarding  unmet 
infrastructure  needs  are  now  available, 
this  Notice  provides  the  following 
Round  2  awards  totaling  $5.1  billion: 


Table  1 — Hurricane  Sandy  Allcxiations 


Grantee 

Second  allocation 

First  allocation 

Total 

New  York  City . 

$1,447,000,000 

$1,772,820,000 

•  $3,219,820,000 

New  Jersey . 

1,463,000,000 

1,829,520,000 

3,292,520,000 

New  York  ^te .  . 

2,097,000,000 

1,713,960,000 

3,810,960,000 
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Table  1— Hurricane  Sandy  Allocations— Continued 


Grantee 

Second  allocation 

First  allocation 

Total 

Connecticut  . . . . . . . . 

71,820,000 

137,820,000 

Maryland  . 

8,640,000 

28,640,000 

Rhode  Island  ...’. . 

3,240,000 

19,240,000 

Total . .* . 

5,400,000,000 

10,509,000,000 

To  ensure  funds  provided  under  this 
Notice  address  unmet  needs  within  the 
“most  impacted  and  distressed” 
counties,  each  local  government 
receiving  a  direct  award  under  this 
Notice  must  expend  its  entire  CDBG-DR 
award  within  its  jurisdiction  (e.g..  New 
York  City  must  expend  all  funds  within 


Table  2— Most  Impacted  and  Distressed  Counties  Within  Which  Funds  May  Be  Expended 


1 

Grantee 

Counties  from  the  following  major 
declared  disasters  are  eligible  for 
CDBG-DR  funds 
(FEMA  declaration  No.) 

Hurricane  Sandy  most  impacted  and  distressed  counties 

Minimum  percentage 
that  must  be  expended 
in  Hurricane  Sandy  most 
impacted  and  distressed 
counties 

New  York  City 

All  Counties . 

All  Counties  . . . 

100 

New  York  . 

1957,  1993,  4020.  4031,  4085, 

Nassau,  Rockland,  Suffolk,  Westchester,  and  all  Counties  in 

80 

4111,  4129. 

New  York  City  (Bronx,  Kings,  New  York,  Queens,  Rich¬ 
mond). 

New  Jersey  . 

1954,  4021,  4033,  4039,  4048, 
4070,  4086. 

Atlantic,  Bergen,  Cape  May,  Essex,  Hudson,  Middlesex, 
Monmouth,  Ocean,  Union. 

80 

Connecticut  . 

1958,  4023,  4046,  4087,  4106  . 

Fairfield,  New  Haven . 

80 

Rhode  Island  ... 

4027,  4089,  4107  . 

Washington . 

80 

Maryland  . 

4034,  4038,  4075,  4091  . 

Somerset  . 

80 

New  York  City).  State  grantees  may 
expend  funds  in  any  county  that 
received  a  Presidential  disaster 
declaration  in  2011,  2012,  or  2013 
subject  to  the  limitations  described  in 
Table  2. 

Table  2  identifies  a  minimum 
percentage  that  must  be  spent  in  the 
HUD-identified  Hurricane  Sandy 


affected  Most  Impacted  and  Distressed 
counties.  The  opportunity  for  certain 
grantees  to  expend  20  percent  of  their 
allocations  outside  the  most  impacted 
and  distressed  counties  identified  by 
HUD  enables  those  grantees  to  respond 
to  highly  localized  distress  identified 
via  their  own  data. 


This  Notice  builds  upon  the 
requirements  of  the  Federal  Register 
Notices  published  by  the  DepartmenPon 
March  5,  2013  (78  FR  14329),  April  19, 
2013  (78  FR  23578)  and  August  2,  2013 
(78  FR  46999),  referred  to  collectively  in 
this  Notice  as  the  “Prior  Notices.”  The 
Prior  Notices  are  available  at; 
http://www.gpo.gOv/fdsys/pkg/FR-2013- 
03-05 /pdf/ 2013-051 70.pdf 
http://www.gpo.gOv/fdsys/pkg/FR-2013- 
04-19/pdf/201 3-09228.pdf 
http :// www.gpo.gov/fdsys/pkg/FR-201 3- 
08-02/pdf/2013-18643.pdf 
Executive  Order  13632,  published  at 
77  FR  74341,  established  the  Hurricane 
Sandy  Rebuilding  Task  Force,  to  ensme 
government-wide  and  region-wide 
coordination  to  help  communities  as 
they  are  making  decisions  about  long¬ 
term  rebuilding  and  to  develop  a 
comprehensive  rebuilding  strategy. 
Section  5(b)  of  Executive  Order  13632 
requires  that  HUD,  “as  appropriate  and 
to  the  extent  permitted  by  law,  align 
[the  Department’s]  relevant  programs 
and  authorities”  with  the  Hurricane 
Sandy  Rebuilding  Strategy  (the 
Rebuilding  Strategy).  Accordingly,  this 
Notice  is  fijrther  informed  by  both  the 


Rebuilding  Strategy  released  by  the  Task 
Force  on  August  19,  2013  and  Rebuild 
by  Design  (RBD),  an  initiative  of  the 
Hurricane  Sandy  Rebuilding  Task  Force 
and  HUD.  RBD  is  aimed  at  addressing 
structural  and  environmental 
vulnerabilities  that  Hurricane  Sandy 
exposed  iii  communities  throughout  the 
region  and-developing  fundable 
solutions  to  better  protect  residents  from 
future  disasters.  The  Rebuilding 
Strategy  and  information  about  RBD  can 
be  found,  respectively,  at: 

http://portal.hud.gov/hudportaI/ 

documents/huddoc?id=HSRebuiIding 

Strategy.pdf 

http://www.rebuildbydesign.org/what-is- 

rebuild-by-design/ 

II.  Use  of  Funds 

The  Appropriations  Act  requires 
funds  to  be  used  only  for  specific 
disaster  recovery  related  purposes. 
Consistent  with  the  Rebuilding  Strategy, 
it  is  essential  to  build  back  stronger  and 
more  resilient.  This  allocation  provides 
additional  funds  to  Sandy-impacted 
grantees  to  support  investments  in 
mitigation  and  resilience  and  directs 
grantees  to  undertake  comprehensive 


planning  to  promgte  regional  resilience 
as  part  of  the  recovery  effort. 

The  Appropriations  Act  requires  lhat 
prior  to  the  obligation  of  CDBG-DR 
funds,  a  grantee  shall  submit  a  plan 
detailing  the  proposed  use  of  funds, 
including  criteria  for  eligibility  and  how 
the  use  of  these  fuqds  will  address 
disaster  relief,  long-term  recovery, 
restoration  of  infrastructure  and  housing 
and  economic  revitalization  in  the  most 
impacted  and  distressed  areas.  In  an 
Action  Plan  for  Disaster  Recovery 
(Action  Plan),  grantees  must  describe 
uses  and  activities  that;  (1)  Are  , 
authorized  under  title  I  of  the  Housing 
and  Community  Development  Act  of 
1974  (42  U.S.C.  5301  et  seq.)  (HCD  Act) 
or  allowed  by  a  waiver  or  ^temative 
requirement  published  in  this  Notice 
and  the  prior  Notices;  and  (2)  respond 
to  a  disaster-related  impact.  HUD  has 
previously  approved  an  Action  Plan  for 
each  grantee  receiving  an  allocation  of 
funds  in  this  Notice.  Grantees  are  now 
directed  to  submit  a  substantial  Action 
Plan  Amendment  in  order  to  access 
funds  provided  in  this  Notice.  For  more  • 
guidance  on  requirements  for 
substantial  Action  Plan  Amendments, 
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please  see  Sections  FV  and  VI  of  this  . 
Notice. 

As  provided  by  the  HCD  Act,  funds 
may  used  as  a  matching  requirement, 
sha^,  or  contribution  for  any  other 
federal  program  when  used  to  carry  out 
an  eligible  CDBG-DR  activity.  However, 
pursuant  to  the  requirements  of  the 
Appropriations  Act,  C3DBG-DR  funds 
may  not  be  used  for  expenses 
reimbursable  by,  or  for  which  funds  are 
made  available  by  FEMA  or  the  United 
States  Army  Corps  of  Engineers 
(USAGE). 

Consistent  with  the  allocation 
methodology  in  Appendix  A  of  the 
Notice,  the  State  of  New  York  must 
either  ensure  that:  (1)  A  portion  of  its 
allocation  is  used  to  address  resiliency 
and  local  cost  share  requirements  for 
damage  to  both  the  Metropolitan 
Transportation  Authority  infrastructure 
in  New  York  City  and  the  Port  Authority 
of  New  York  and  New  Jersey;  or  (2) 
must  demonstrate  that  such  resiliency 
needs  and  local  cost  share  has  otherwise 
been  met.  The  State  of  New  Jersey  must 
undertake  one  of  the  same  actions  with 
regard  to  the  Port  Authority.  New  York 
City  must  review  the  methodology  to 
inform  an  analysis  to  address  the 
recovery  and  resilience  needs  of  the 
New  York  City  Housing  Authority 
(NYCHA). 

m.  Timely  Expenditure  of  Funds 

The  Appropriations  Act  requires  that 
funds  be  expended  within  two  years  of 
the  date  HUD  obligates  funds  to  a 
grantee  and  funds  are  obligated  to  a 
grantee  upon  HUD’s  signing  of  a  . 
grantee’s  CDBG— DR  grant  agreement.  In 
its  Action  Plan,  a  grantee  must 
demonstrate  how  funds  will  be  fully 
exp>ended  within  two  years  of  obligation 
and  HUD  must  obligate  all  funds  not 
later  than  September  30,  2017.  For  any 
funds  that  the  grantee  believes  will  not 
be  expended  by  the  deadline  and  that  it 
desires  to  retain,  the  grantee  must 
submit  a  letter  to  HUD  not  less  than  30 
days  in  advance  justifying  why  it  is 
necessary  to  extend  the  deadline  for  a 
specific  portion  of  funds.  The  letter 
must  detail  the  compelling  legal,  policy, 
or  operational  challenges  for  any  such 
waiver,  and  must  also  identify  the  ddte 
by  when  the  specified  portion  of  funds 
will  be  expended.  The  Office  of 
Management  and  Budget  has  provided 
HUD  with  authority  to  act  on  grantee 
waiver  requests  but  grantees  are 
cautioned  that  such  waivers  may  not  be 
approved.  Approved  waivers  will  be 
published  in  the  Federal  Register.  ' 
Funds  remaining  in  the  grantee’s  line  of 
credit  at  the  time  of  its  expenditure 
deadline  will  be  returned  to  the  U.S. 


Treasury,  or  if  before  September  30, 

2017,  will  be  recaptured  by  HUD. 

IV.  Grant  Amendment  Process 

To  access  funds  allocated  by  this 
Notice  grantees  must  submit  a 
substantial  Action  Plan  Amendment  to 
their  approved  Action  Plan.  Any 
substantial  Action  Plan  Amendment 
submitted  after  the  effective  date  of  this 
Notice  is  subject  to  the  following 
requirements: 

•  Grantee  consults  with  affected 
citizens,  stakeholders,  local 
governments  and  public  housing 
authorities  to  determine  updates  to  its 
needs  assessment;  in  addition,  grantee 
prepares  a  comprehensive  risk  analysis 
(see  section  VI(2)(d)  of  this  Notice); 

•  Grantee  amends  its  citizen 
participation  plan  to  reflect  the 
requirements  of  this  Notice  (e.g.,  new 
requirement  for  a  public  hearing); 

•  Grantee  publishes  a  substantial 
amendment  to  its  previously  approved 
Action  Plan  for  Disaster  Recovery  on  the 
grantee’s  official  Web  site  for  no  less 
than  30  calendar  days  and  holds  at  least 
one  public  hearing  to  solicit  public 
comment; 

•  Grantee  responds  to  public 
comment  and  submits  its  substantial 
Action  Plan  Amendment  to  HUD  (with 
any  additional  certifications  required  by 
this  Notice)  no  later  than  120  days  after 
the  effective  date  of  this  Notice; 

•  HUD  reviews  the  substantial  Action 
Plan  Amendment  within  60  days  ft’om 
date  of  receipt  and  approves  the 
Amendment  according  to  criteria 
identified  in  the  Prior  Notices  and  this 
Notice; 

•  HUD  sends  an  Action  Plan 
Amendment  approval  letter,  revised 
grant  conditions  (may  not  be  applicable 
to  all  grantees),  and  an  amended 
unsigned  grant  agreement  to  the  grantee. 
If  the  substantial  Amendment  is  not 
approved,  a  letter  will  be  sent 
identifying  its  deficiencies;  the  grantee 
must  tben  re-submit  the  Amendment 
within  45  days  of  the  notification  letter; 

•  Grantee  ensures  that  the  HUD- 
approved  substantial  Action  Flan 
Amendment  (and  updated  Action  Plan) 
is  posted  on  its  official  Web  site; 

•  Grantee  signs  and  returns  the  grant 
agreement; 

•  HUD  signs  the  grant  agreement  and 
revises  the  grantee’s  line  of  credit 
amount  (this  triggers  the  two  year 
expenditure  deadline  for  any  funds  * 
obligated  by  this  sant  agreement); 

•  If  it  has  not  already  done  so,  grantee 
enters  the  activities  from  its  published 
Action  Plan  Amendment  into  the 
Disaster  Recovery  Grant  Reporting 
(DRGR)  system  and  submits  it  to  HUD 
within  the  system; 


•  The  grantee  may  draw  down  funds 
fi:om  the  line  of  credit  after  the 
Responsible  Entity  completes  applicable 
environmental  review(s)  pursuant  to  24 
CFR  part  58  (or  paragraph  A.20  under 
section  VI  of  the  March  5,  2013  Notice) 
and,  as  applicable,  receives  from  HUD 
or  the  state  an  approved  Request  for 
Release  of  Funds  and  certification; 

•  Grantee  amends  its  published 
Action  Plan  to  include  its  projection  of 
expenditures  and  outcomes  within  90 
days  of  the  Action  Plan  Amendment 
approval  as  provided  for  in  paragraph 
(3)(g)  of  Section  VI  of  this  Notice;  amd 

•  Grantee  updates  its  full 
consolidated  plan  to  reflect  disaster- 
related  needs  no  later  than  its  Fiscal 
Year  2015  consolidated  plan  update. 

V.  Authority  To  Grant  Waivers 

The  Appropriations  Act  authorizes 
the  Secretary  to  waive,  or  specify 
alternative  requirements  for,  euiy 
provision  of  any  statute  or  regulation 
that  the  Secretary  administers  in 
connection  with  HUD’s  obligation  or 
use  by  the  recipient  of  these  funds 
(except  for  requirements  related  to  fair 
housing,  nondiscrimination,  labor 
standards,  and  the  environment). 
Waivers  and  alternative  requirements 
are  based  upon  a  determination  by  the 
Secretary  that  good  cause  exists  and  that 
the  waiver  or  alternative  requirement  is 
not  inconsistent  with  the  overall 
purposes  of  title  I  of  the  HCD  Act. 
Regulatory  waiver  authority  is  also 
provided  by  24  CFR  5.110,  91.600,  and 
570.5. 

VI.  Applicable  Rules,  Statutes,  Waivers, 
and  Alternative  Requirements  ■ 

This  section  of  the  Notice  describes 
requirements  imposed  by  the 
Appropriations  Act,  as  well  as 
applicable  waivers  and  alternative 
requirements.  For  each  waiver  and 
alternative  requirement  described  in 
this  Notice,  the  Secretary  has 
determined  that  good  cause  exists  and 
the  action  is  not  inconsistent  With  the 
overall  purpose  of  the  HCD  Act.  The 
following  requirements  apply  only  to 
the  CDBG-DR  funds  appropriated  in  the 
A^ropriations  Act. 

Grantees  may  request  additional 
waivers  and  alternative  requirements  to 
address  specific  needs  related  ^  their 
recovery  activities.  Except  where  noted, 
waivers  and  alternative  requirements 
described  below  apply  to  all  grantees 
under  this  Notice.  Under  the 
requirements  of  the  Appropriations  Act, 
regulatory  waivers  are  effective  five 
days  after  publication  in  the  Federal 
Register. 

1.  Incorporation  of  general 
requirements,  waivers,  alternative 
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requirements,  and  statutory  changes 
previously  described.  Grantees  are 
advised  that  general  requirements, 
waivers  and  alternative  requirements 
provided  for  and  subsequently  clarified 
or  modified  in  the  Prior  Notices,  apply 
to  all  funds  under  this  Notice,  except  as 
modified  herein.  These  waivers  and 
alternative  requirements  provide 
additional  flexibility  in  program  design 
and  implementation  to  support  resilient 
recovery  following  Hurricane  Sandy, 
while  also  ensuring  that  statutory 
requirements  unique  to  the 
Appropriations  Act  are  met.  Waivers  or 
alternative  requirements  previously 
issued  pursuant  to  specific  grantee 
requests  remain  in  effect  under  their 
initial  terms. 

2.  Action  Plan  for  Disaster  Recovery 
waiver  and  alternative  requirement — 
Infrastructure  Programs  and  Projects. 
Grantees  are  advised  that  HUD  will 
assess  the  adequacy  of  a  grantee’s 
response  to  each  of  the  elements 
outlined  in  this  subsection  as  a  basis  for 
the  approval  of  a  substantial  Action 
Plan  Amendment  that  includes 
infrastructure  programs  and  projects. 
However,  grantees  need  not  resubmit 
responses  to  elements  approved  by  HUD 
unless  warranted  by  changing 
conditions  or  if  project-specific  analysis 
is  required. 

Section  VI(A)(1)  of  the  March  5,  2013 
Notice  (“Action  Plan  for  Disaster 
Recovery  waiver  and  alternative 
requirement”),  as  amended  by  the  April 
19,  2013  Notice,  is  modified  to  require; 

a.  Applicability.  The  following 
guidance  and  criteria  are  applicable  to 
all  infi-astructure  programs  and  projects 
in  an  Action  Plan  Amendment 
submitted  to  HUD  after  the  effective 
date  of  this  Notice.  Infrastructure 
programs  and  projects  funded  pursuant 
to  the  Prior  Notices  and  submitted  in  an 
Action  Plan  Amendment  after  the 
effective  date  of  this  Notice  are  also 
subject  to  these  requirements.  The 
following  guidance  and  criteria  are 
based  on  recommendations  of  the 
Rebuilding  Strategy. 

•  b.  Definition  of  an  Infrastructure 
Project  and  Related  Infrastructure . 
Projects. 

(1)  Infrastructure  Project;  For 
purposes  of  this  Notice,  an 
infirastructure  project  is  defined  as  an 
activity,  or  a  group  of  related  activities, 
designed  by  the  grantee  to  accomplish, 
in  whole  or  in  part,  a  specific  objective 
related  to  critical  infi'astructure  sectors 
such  as  energy,  communications,  water 
and  wastewater  systems,  and 
transportation,  as  well  as  other  support 
measures  such  as  flood  control.  This 
definition  is  rooted  in  the  implementing 
regulations  of  the  National 


Environmental  Policy  Act  (NEPA)  at  40 
CFR  part  1508  and  24  CFR  Part  58. 
Further,  consistent  with  HUD’s  NEPA 
implementing  requirements  at  24  CFR 
58.32(a),  in  responding  to  the 
requirements  of  this  Notice,  a  grantee 
must  group  together  and  evaluate  as  a 
single  infrastructure  project  all 
individual  activities  which  are  related 
to  one  another,  either  on  a  geographical 
or  functional  basis,  or  are  logical  parts 
of  a  composite  of  contemplated 
infrastructure-related  actions. 

(2)  Related  Infrastructure  Project; 
Consistent  with  40  CFR  part  1508, 
infrastructure  projects  are  “related”  if 
they  automatically  trigger  other  projects 
or  actions,  cannot  or  will  not  proceed 
unless  other  projects  or  actions  are 
taken  previously  or  simultaneously,  or 
are  interdependent  pa^s  of  a  larger 
action  and  depend  on  the  larger  action 
for  their  justification. 

c.  Impact  and  Unmet  Needs 
Assessment.  The  March  5,  2013  Notice 
required  grantees  to  consult  with 
affected  citizens,  stakeholders,  local 
governments  and  public  housing 
authorities  to  determine  the  impact  of 
Hurricane  Sandy  and  any  unmet 
disaster  recovery  needs.  Grantees  are 
required  to  update  their  impact  and 
unmet  needs  assessments  to  address 
infrastructure  projects,  or  any  other 
projects  or  activities  not  previously 
considered,  but  for  which  an  unmet 
need  has  become  apparent. 

d.  Comprehensive  Risk  Analysis.  Each 
grantee  must  describe  the  science-based 
risk  analysis  it  has  or  will  employ  to 
select,  prioritize,  implement,  and 
maintain  infrastructure  projects  or 
activities.  At  a  minimum,  the  grantee’s 
analysis  must  consider  a  broad  range  of 
information  and  best  available  data, 
including  forward-looking  analyses  of 
risks  to  infrastructure  sectors  from 
climate  change  and  other  hazards,  such 
as  the  Northeast  United  States  Regional 
Climate  Trends  and  Scenarios  from  the 
U.S.  National  Climate  Assessment,  the 
Sea  Level  Rise  Tool  for  Sandy  Recovery, 
or  comparable  peer-reviewed 
information,  as  well  as  the  regional 
analysis  developed  in  Phase  2  of  the 
Rebuild  by  Design  competition.  The 
grantee  should  also  consider  costs  and 
benefits  of  alternative  investment 
strategies,  including  green  infrastructure 
options.  In  addition,  the  grantee  should 
include,  to  the  extent  feasible  and 
appropriate,  public  health  and  safety 
impacts;  direct  and  indirect  economic 
impacts;  social  impacts;  environmental 
impacts;  cascading  impacts  and 
interdependencies  witliin  and  across 
communities  and  infrastructure  sectors; 
changes  to  climate  and  development 
patterns  that  could  affect  the  project  or 


surrounding  communities;  and  impacts 
on  and  from  other  infi'astructure 
systems.  The  analyses  should,  wherever 
possible,  include  both  quantitative  and 
qualitative  measures  and  recognize  the 
inherent  uncertainty  in  predictive 
analysis.  Grantees  should  work  with 
other  grantees  to  undertake  regional  risk 
baseline  analyses,  to  improve 
consistency  and  cost-effectiveness. 

The  description  of  the  comprehensive 
risk  analysis  must  be  sufficient  for  HUD 
to  determine  if  the  analysis  meets  the 
requirements  of  this  Notice. 

e.  Resilience  Performance  Standards. 
Using  the  guidelines  in  the  Rebuilding 
Strategy,  grantees  are  required  to 
identify  and  implement  resilience 
performance  standards  that  can  be 
applied  to  each  infrastructure  project. 

The  grantee  must  describe  its  plans  for 
the  development  and  application  of 
resilience  performance  standards  in  any 
Action  Plan  Amendment  submitted 
pursuant  to  this  Notice. 

f.  Green  Infrastructure  Projects  or 
Activities.  In  any  Action  Plan 
Amendment  submitted,  pursuant  to  this 
Notice,  each  grantee  must  describe  its 
process  for  the  selection  and  design  of 
green  infrastructure  projects  or 
activities,  and/or  how  selected  projects 
or  activities  will  incorporate  green 
infrastructure  components.  For  the 
purposes  of  this  Notice,  green 
infiastructure  is  defined  as  the 
integration  of  natural  systems  and 
processes,  or  engineered  systems  that 
mimic  natural  systems  and  processes, 
into  investments  in  resilient 
infiastructure.  Green  infiastructure 
takes  advantage  of  the  services  and 
natural  defenses  provided  by  land  and 
water  systems  such  as  wetlands,  natural 
areas,  vegetation,  sand  dunes,  and , 
forests,  while  contributing  to  the  health 
and  quality  of  life  of  those  in  recovering 
communities. 

In  addition,  the  HCD  Act  authorizes 
public  facilities  activities  that  may 
include  green  infiastructure  approaches 
that  restore  degraded  or  lost  natural 
systems  (e.g.,  wetlands  and  sand  dunes 
ecosystems)  and  other  shoreline  areas  to 
enhance  storm  protection  and  reap  the 
many  benefits  that  are  provided  by  these 
systems.  Protecting,  retaining,  and 
enhancing  natural  defenses  should  be 
considered  as  part  of  any  coastal 
resilience  strategy. 

g.  Additional  Requirements  for  Major 
Infrastructure  Projects.  Action  Plan 
Amendments  that  propose  a  major 
infiastructure  project  will  not  be 
approved  unless  the  project  meets  the 
criteria  of  this  Notice.  HUD  approval  is 
required  for  each  major  infiastructure 
project  with  such  projects  defined  as 
having  a  total  cost  of  $50  million  or 
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more  (including  at  least  $10  million  of 
CDBG-DR  funds),  or  benefits  multiple 
coimties.  Additionally,  two  or  more 
related  infrastructure  projects  that  have 
a  combined  total  cost  of  $50  million  or 
more  (including  at  least  $10  million  of 
CDBG^R  funds)  must  be  designated  as 
major  infiastructure  projects.  Projects 
encompassed  by  this  paragraph  are 
herein  referred  to  as  “Covered  Projects.” 
Prior  to  funding  a  Covered  Project,  the 
grantee  must  incorporate  each  of  the 
following  elements  into  its  Action  Plan 
(i.e.,  via  a  substantial  Action  Plan 
Amendment): 

(1)  Identification/Description.  A 
description  of  the  Covered  Project, 
including:  Total  project  cost  (illustrating 
both  the  CDBG-DR  award  as  well  as 
other  federal  resources  for  the  project, 
such  as  funding  provided  by  the 
Department  of  Transportation  or 
FEMA),  CDBG  eligibility  (i.e.,  a  citation 
to  the  HCD  Act,  applicable  Federal 
Register  notice,  or  a  CDBG  regulation), 
how  it  will  meet  a  national  objective, 
and  the  project’s  connection  to 
Hurricane  Sandy  or  other  disasters  cited 
in  this  Notice. 

(2)  Use  of  Impact  and  Unmet  Needs 
Assessment,  the  Comprehensive  Risk 
Analysis  and  the  Rebuild  by  Design 
Collaborative  Risk  Analysis.  A 
description  of  how  the  Qjvered  Project 
is  supported  by  the  grantee’s  updated 
impact  and  unmet  needs  assessment,  as 
well  as  the  grantee’s  comprehensive  risk 
analysis. 

The  grantee  must  describe  how 
Covered  Projects  address  the  risks,  gaps, 
and  vulnerabilities  in  the  region  as 
identified  by  the  comprehensive  risk 
analysis.  Grantees  must  also  describe 
how  the  collaborative  risk  analysis 
developed  through  the  Rebuild  by 
Design  initiative  has  been  or  will  be 
used  for  the  evaluation  of  Covered 
Projects. 

(3)  Transparent  and  Inclusive 
Decision  Processes.  A  description  of  the 
transparent  and  inclusive  processes  that 
have  been  or  will  be  used  in  the 
selection  of  a  Covered  Project(s), 
including  accessible  public  hearings 
and  other  processes  to  advance  the 
engagement  of  vulnerable  populations. 
Grantees  should  demonstrate  the 
sharing  of  decision  criteria,  the  method 
of  evaluating  a  project(s),  and  how  all 
project  stakeholders  and  interested 
parties  were  or  are  to  be  included  to 
ensure  transparency  including,  as 
appropriate,  stakeholders  and  parties 
with  an  interest  in  environmental 
justice  or  accessibility. 

(4)  Long-Term  Efficacy  and  Fiscal 
Sustainability.  A  description  of  how  the 
grantee  plans  to  monitor  and  evaluate 
the  efficacy  and  sustainability  of 


Covered  Projects,  including  how  it  will 
reflect  changing  environmental 
conditions  (such  as  sea  level  rise  or 
development  patterns)  with  risk  • 
management  tools,  and/or  alter  funding 
sources  if  necessary.  * 

(5)  Environmentally  Sustainable  and 
Innovative  Investments.  A  description  of 
how  the  Covered  Project(s)  will  align 
with  the  commitment  expressed  in  the 
President’s  Climate  Action  Plan  to 
"identify  and  evaluate  additional 
approaches  to  improve  our  natural 
defenses  against  extreme  weather, 
protect  biodiversity,  and  conserve 
natural  resources  in  the  face  of  a 
changing  climate  .  .  .” 

h.  HUD  Review  of  Covered  Projects. 
HUD  may  disapprove  any  Action  Plan 
Amendment  that  proposes  a  Covered 
Project  that  does  not  meet  the  above 
criteria.  In  the  course  of  reviewing  an 
Action  Plan  Amendment,  HUD  will 
advise  grantees  of  the  deficiency  of  a 
Covered  Project,  and  grantees  must 
revise  their  plans  accordingly  to  secure 
HUD  approval.  In  making  its  decision, 
HUD  will  consider  input  firom  other 
relevant  federal  agencies.  Each  grantee 
is  encouraged  to  consult  with  the 
Regional  Coordination  Working  Group 
prior  to  the  inclusion  of  a  Covered 
Project  in  its  Action  Plan.  HUD  will  also 
submit  any  Covered  Project(s)  identified 
in  an  Action  Plan  to  the  Regional 
Coordination  Working  Group  for 
comment,  and  will  consider  the  group’s 
views  prior  to  approval  or  disapproval 
of  the  project(s).  Consistent  with  the 
Rebuilding  Strategy  Infi'astructure 
Resilience  Guidelines,  the  goal  of  this 
coordination  effort  is  to  promote  a 
regional  and  cross-jmrisdictional 
approach  to  resilience  in  which 
neighboring  communities  and  states 
come  together  to:  identify 
interdependencies  among  and  across 
geography  and  infirastructure  systems; 
compound  individual  investments 
towards  shared  goals;  foster  leadership; 
build  capacity;  and  share  information 
and  best  practices  on  infrastructure 
resilience. 

3.  Action  Plan  for  Disaster  Recovery 
waiver  and  alternative  requirement — 
Housing,  Business  Assistance,  and 
General  Requirements.  The  Prior 
Notices  are  modified  as  follows: 

a.  Public  and  assisted  multifamily 
housing.  In  the  March  5,  2013  Notice, 
paragraph  1(a)(6)  at  78  ITl  14334, 
grantees  were  required  to  describe  how 
funds  would  be  used  to  address  the 
rehabilitation,  mitigation  and  new 
construction  heeds  of  each  impacted 
Public  Housing  Authority  (PHA)  within 
its  jurisdiction.  In  addition  to  this 
continuing  requirement  for  PHAs, 
grantees  under  this  Notice  must  now 


describe  how  they  will  address  the 
rehabilitation,  mitigation  and  new 
construction  needs  of  other  assisted 
multifamily  housing  developments 
impacted  by  the  disaster,  including 
HUD-assisted  multifamily  housing,  low 
income  housing  tax  credit  (LIHTC) 
financed  developments  and  other 
subsidized  and  tax  credit-assisted 
affordable  housing.  For  CDBG  DR 
purposes,  HUD-assisted  multifamily 
housing  continues  to  be  defined  by 
paragraph  VI.A.k.a.  (1)  of  the  March  5, 
2013  Notice  at  78  FR  14332.  Grantees 
should  focus  on  protecting  vulnerable 
residents  and  should  consider  measures 
to  protect  vital  infi’astructure  (e.g., 

HVAC  and  electrical  equipment)  fiom 
flooding.  Grantees  are  strongly 
encouraged  to  provide  assistance  to 
PHAs  and  other  assisted  and  subsidized 
multifamily  housing  to  help  them 
elevate  critical  infiastructure  and 
rebuild  to  model  resilient  building 
standards.  Examples  of  such  standards 
include  the  I-Codes  developed  by  the 
International  Code  Council  (ICC),  the 
Insurance  Institute  for  Business  and 
Home  Safety  (IBHS)  FORTIFIED  home  • 
programs,  cmd  standards  under 
development  by  the  American  National 
Standards  Institute  (ANSI)  and  the 
American  Society  of  Civil  Engineers 
(ASCE). 

b.  Liquid  Fuel  Supply  Chain 
Assistance.  The,  March  5,  2013  Notice, 
paragraph  (d)(3)  at  78  FR  14335,  and 
paragraph  41  at  78  FR  14347,  are 
amended,  as  necessary,  to  require  the 
following:  If  a  grantee  provides  CDBG- 
DR  assistance  to  a  small  business  in  the 
liquid  fuel  supply  chain,  the  award 
agreement  must  require  the  adoption  of 
measures  to  mitigate  impacts  to  the 
liquid  fuel  supply  chain  during  future 
disasters.  Risk  mitigation  measures 
should  include  processes  or  methods  to 
ensure  that  fueling  stations  along 
critical  evacuation  routes  remain 
functional,  or  quickly  restore 
functionality,  during  power  outages. 
This  requirement  applies  to  any  small 
business  in  the  liquid  fuel  supply  chain 
that  applies  for  CDBG-DR  assistance 
after  the  effective  date  of  this  Notice. 
Grantees  are  reminded  that  pursuant  to 
the  March  5,  2013  Notice,  grantees  are 
prohibited  fiom  assisting  businesses, 
including  private  utilities,  that  do  not 
meet  the  definition  of  a  small  business 
as  defined  by  SBA  at  13  CFR  part  121 
and  as  further  modified  by  this  Notice. 
Please  review  the  modified  definition  of 
a  small  business  in  paragraph  10  of  this 
section  of  the  Notice,  particularly  with 
regard  to  businesses  covered  by  this 
section. 

c.  Certification  of  proficient  controls, 
processes  and  procedures.  The 
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Appropriations  Act  requires  the 
Secretary  to  certify,  in  advance  of 
signing  a  grant  agreement,  that  the 
grantee  has  in  place  proficient  hnancial 
controls  and  procurement  processes  and 
has  established  adequate  procedmes  to 
prevent  any  duplication  of  benefits  as 
defined  by  section  312  of  the  Stafford 
Act,  ensure  timely  expenditure  of  funds, 
maintain  comprehensive  Web  sites 
regarding  all  disaster  recovery  activities 
assisted  with  these  funds,  and  detect 
and  prevent  waste,  fraud,  and  abuse  of 
funds.  Grantees  submitted  this 
certification  pursuant  to  paragraph 
VI.E.42(q)  of  the  March  5,  2013  Notice. 

In  any  Action  Plan  Amendment 
submitted  after  the  effective  date  of  this 
Notice,  grantees  are  required  to  identify 
any  material  changes  in  its  processes  or 
procedures  that  could  potentially 
impact  the  Secretary’s  or  the  grantee’s 
prior  certification.  Grantees  are’  advised 
that  HUD  may  revisit  any  prior 
certification  based  on  a  review  of  an 
Action  Plan  Amendment  submitted  for 
this  allocation  of  funds,  as  well  as 
monitoring  reports,  audits  by  HUD’s 
Office  of  the  Inspector  General,  citizen 
complaints  or  other  sources  of 
information.  As  a  result  of  HUD's 
review,  the  grantee  may  be  required  to 
submit  additional  documentation  or 
take  appropriate  actions  to  sustain  the 
certification. 

d.  Certification  of  Resilience 
Standards.  Paragraph  42  at  78  FR  14347 
of  the  March  5,  2013  Notice  is  amended 
to  additionally  require  the  grantee  to 
certify  that  it  will  apply  the  resilience 
standards  required  in  section  VI  (2)(e)  of 
this  Notice. 

e.  Amending  the  Action  Plan. 
Paragraph  l(k)  at  78  FR  14337  of  the 
March  5,  2013  Notice  is  amended,  as 
necessary,  to  require  each  grantee  to 
submit  a  substantial  Action  Plan 
Amendment  to  HUD  within  120  days  of 
the  effective  date  of  this  Notice.  All 
Action  Plan  Amendments  submitted 
after  the  eff^ective  date  of  this  Notice 
must  be  prepared  in  accordance  with 
the  Prior  Notices,  as  modified  by  this 
Notice.  In  addition,  they  must  budget 
all,  or  a  portion,  of  the  funds  allocated 
under  this  Notice.  Grantees  are 
reminded  that  an  Action  Plan  may  be 
amended  one  or  more  times  until  it 
describes  uses  for  100  percent  of  the 
grantee’s  CDBG-DR  award.  The  last  date 
that  grantees  may  submit  an  Action  Plan 
Amendment  is  June  1,  2017  given  that 
HUD  must  obligate  all  CDBG-DR  funds 
not  later  than  September  30,  2017.  The 
requirement  to  expend  funds  within  two 
years  of  the  date  of  obligation  will  be 
enforced  relative  to  the  activities  funded 
under  each  obligation,  as  applicable. 


f.  HUD  Review/ Approval.  Consistent 
with  the  requirements  of  section  105(c) 
of  the  Cranston-Gonzalez  National 
Affordable  Housing  Act,  HUD  will 
review  each  grantee’s  substantial  Action 
Plan  Amendment  within  60  days  from 
the  date  of  receipt.  This  timeframe 
allows  HUD’s  federal  partners  to  view 
the  Amendment  and  provide  feedback. 
The  Secretary  may  disapprove  an 
Amendment  if  it  is  determined  that  it 
does  not  meet  the  requirements  of  the 
Prior  Notices,  as  am^ded  by  this 
Notice.  Once  an  Amendment  is 
approved,  HUD  will  issue  a  revised 
grant  agreement  to  the  grantee. 

g.  Projection  of  expenditures  and 
outcomes.  Paragraph  1(1)  at  78  FR  14337 
of  the  March  5,  2013  Notice  is  amended, 
as  necessary,  to  require  each  grantee  to 
amend  its  Action  Plan  to  update  its 
projection  of  expenditures  and 
outcomes  within  90  days  of  its  Action 
Plan  Amendment  approval.  The  . 
projections  must  be  based  on  each 
quarter’s  expected  performance — 
beginning  the  quarter  funds  are 
available  to  the  grantee  and  continuing 
each  quarter  until  all  funds  are 
expended.  Projections  should  include 
the  entire  amount  allocated  by  this 
Notice.  Amending  the  Action  Plan  to 
accommodate  these  changes  is  not 
considered  a  substantial  amendment. 
Guidance  on  preparing  the  projections 
is  available  on  HUD’s  Web  site  at: 
http://portal.hud.gov/hudportal/ 
HUD?src=/program_offices/comm_ 
planning/ community  development/ 
programs/ drsi/afwa . 

4.  Citizen  participation  waiver  and 
alternative  requirement.  Paragraph  3  at 
78  FR  14338  of  the  March  5,  2013 
Notice  is  modified  to  require  grantees  to 
publish  substantial  Action  Plan 
Amendments  for  comment  for  30  days 
prior  to  submission  to  HUD.  Grantees  ’ 
are  reminded  of  both  the  citizen 
participation  requirements  of  that 
Notice  and  that  HUD  will  monitor 
grantee  compliance  with  those 
requirements  and  the  alternative 
requirements  of  this  Notice.  In  addition, 
.  this  Notice  establishes  the  requirement 
that  at  least  one  public  hearing  must 
held  regarding  any  substantied  Action 
Plan  Amendment  submitted  after  the 
effective  date  of  this  Notice,  including 
any  subsequent  substantial  amendment 
proposing  or  amending  a  Covered 
Project.  Citizens  and  other  stakeholders 
must  have  reasonable  and  timely  access 
to  these  public  hearings.  Grantees  are 
encouraged  to  conduct  outreach  to 
community  groups,  including  those  that 
serve  minority  populations,  persons 
with  limited  English  proficiency,  and 
persons  with  disabilities,  to  encourage 
public  attendance  at  the  hearings  and 


the  submission  of  written  comments 
concerning  the  Action  Plan 
Amendment. 

The  grantee  must  continue  to  make 
the  Action  Plan,  any  amendments,  and 
all  performance  reports  available  to  the 
public  on  its  Web  site  and  on  request 
and  the  grantee  must  make  these 
documents  available  in  a  form 
accessible  to  persons  with  disabilities 
and  persons  of  limited  English 
proficiency,  in  accordance  with  the 
requirements  of  the  March  5,  2013 
Notice.  Grantees  are  also  encouraged  to 
outreach  to  local  nonprofit  and  civic 
organizations  to  disseminate  substantial 
Action  Plan  Amendments  submitted 
after  the  effective  date  of  this  Notice. 
During  the  term  of  the  grant,  the  grantee 
must  provide  citizens,  affected  local 
governments,  and  other  interested 
parties  with  reasonable  and  timely 
access  to  information  and  records 
relating  to  the  Action  Plan  and  to  the 
grantee’s  use  of  grant  funds.  This 
objective  should  be  achieved  through 
effective  use  of  the  grantee’s 
comprehensive  Web  site  mandated  by 
the  Appropriations  Act. 

5.  Reimbursement  of  disaster  recovery 
expenses.  In  addition  to  pre-award 
requirements  described  in  the  March  5, 
2013  Notice,  grantees  are  subject  to 
HUD’s  guidance  issued  July  30,  2013 — 
“Guidance  for  Charging  Pre- Award 
Costs  of  Homeowners,  Businesses,  and* 
Other  Qualifying  Entities  to  CDBG 
Disaster  Recovery  Grants”  (CPD  Notice 
2013-05).  The  CPD  Notice  is  available 
on  the  CPD  Disaster  Recovery  Web  site 
at:  h ttp://portal. bud.gov/hudportal/ 
documents/huddoc?id=cdbg_preaward_ 
notice.pdf. 

6.  Duplication  of  benefits.  In  addition 
to  the  requirements  described  in  the 
March  5,  2013  Notice  and  the  Federal 
Register  Notice  published  November  16, 
2011  (76  FR  71060),  grantees  receiving 
an  allocation  under  this  Notice  are 
subject  to  HUD’s  guidance  issued  July 
25,  2013 — “Guidance  on  Duplication  of 
Benefit  Requirements  and  Provision  of 
CDBG»-DR  Assistance”.  This  guidance  is 
available  on  the  CPD  Disaster  Recovery 
Web  site  at:  http://portal.hud.gov/ 
hudportal/HUD?src=/program  offices/ 
administration/hudclips/notices/cpd 

7.  Eligibility  of  needs  assessment  and 
comprehensive  risk  analysis  costs. 
Grantees  may  use  CDBG-DR  funds  to 
update  their  impact  and  unmet  needs 
assessments  and  to  develop  the 
comprehensive  risk  analysis  for 
infrastructure  projects  required  by  this 
Notice,  consistent  with  the  overall  20 
percent  limitation  on  the  use  of  funds 
for  planning,  management  and 
administrative  costs. 
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8.  Eligibility  of  mold  remediation 
costs.  Mold  remediation  is  an  eligible 
CDBG— DR  rehabilitation  activity  (see 
the  HCD  Act.  e.g.,  42  U.S.C.  5305(a)(4)). 
Like  other  eligible  activities,  however, 
the  activity  encompassing  mold 
remediation  must  address  a  direct  or 
indirect  impact  caused  by  the  disaster. 

9.  Eligibility  of  public  services  and 
assistance  to  impacted  households. 
Grantees  are  reminded  that  households 
impacted  hy  Hurricane  Sandy  and  other 
qualifying  events  in  2011,  2012  and 
2013,  may  be  assisted  as  part  of  an 
eligible  public  service  activity,  subject 
to  applicable  CDBG  regulations.  Public 
service  activities  often  address  needs 
such  as  employment  and  training,  child 
care,  health,  etc.  Income  payments, 
defined  as  a  series  of  suhsistence-type 
grant  payments  are  made  to  an 
individual  or  family  for  items  such  as 
food,  clothing,  housing,  or  utilities,  are 
generally  ineligible  for  CDBG— DR 
assistance.  However,  per  the  CDBG 
regulations,  grantees  may  make 
emergency  grant  payments  for  up  to 
three  consecutive  months,  to  the 
provider  of  such  items  or  services  on 
behalf  of  an  individual  or  family. 

Additionally,  as  provided  by  the  HCD 
Act,  funds  for  public  services  activities 
may  be  used  as  a  matching  requirement, 
share,  or  contribution  for  any  other 
federal  program  when  used  to  carry  out 
au  eligible  CDBG-DR  activity.  However, 
the  activity  must  still  meet  a  national 
objective  and  address  all  applicable 
CDBG  cross-cutting  requirements. 

10.  Small  business  assistance — 
Modification  of  the  alternative 
requirement  to  allow  use  of  the 
Employer  Identification  Number  (EIN). 
In  the  March  5,  2013  Notice,  the 
Department  instituted  an  alternative 
requirement  to  the  provisions  at  42 
U.S.C.  5305(a)  prohibiting  grantees  from 
assisting  businesses,  including  privately 
owned  utilities,  that  do  not  meet  the 
definition  of  a  small  business  as  defined 
by  Small  Business  Administration 
(SBA)  at  13  CFR  part  121  in  order  to 
target  assistance  to  the  businesses  most 
responsible  for  driving  local  and  * 
regional  economies.  To  determine 
whether  an  entity  is  a  small  business 
under  the  SBA  definition,  the  grantee 
must  take  into  account  all  of  its 
affiliations.  Typically,  companies  that 
have  common  ownership  or 
management  are  considered  affiliated. 
Per  the  SBA  regulations,  if  businesses 
are  affiliated,  the  number  of  jobs  and 
revenue  for  those  businesses  must  be 
aggregated.  However,  this  could 
preclude  a  number  of  small  businesses 
from  receiving  assistance — particularly 
in  cases  where  one  or  more  persons 
have  control  (i.e.,  ownership  or 


management)  of  multiple  small 
businesses  that  each  have  separate 
employer  identification  numbers  (EIN), 
file  separate  tax  returns,  or  even  operate 
in  different  industries.  Thus,  HUD  is 
modifying  its  definition  of  a  small 
business:  Businesses  must  continue  to 
meet  the  SBA  requirements  at  13  CFR 
part' 121  to  be  eligible  for  CDBG-DR 
assistance,  except  that  the  size 
standards  will  only  apply  to  each  EIN. 
Businesses  that  share  common 
ownership  or  management  may  be 
eligible  for  CDBG-DR  assistance,  as  long 
as  each  business  with  a  unique  EIN 
meets  the  applicable  SBA  size 
standards. 

11.  Eligibility  of  Local  Disaster 
Recovery  Manager  costs.  Consistent 
with  the  recommendation  of  the 
Rebuilding  Strategy,  grantees  may  use 
CDBG-DR  funds  to  fill  Local  Disaster 
Recovery  Manager  (LDRM)  positions, 
which  are  recommended  by  the 
National  Disaster  Recovery  Framework. 
Additional  information  about  the 
National  Disaster  Recovery  Framework 
can  be  found  at  http://www.fema.gov/ 
long-term-recovery,  A  LDRM  may 
coordinate  and  manage  the  overall  long¬ 
term  recovery  and  redevelopment  of  a 
community,  which  includes  the  local 
administration  and  leveraging  of 
multiple  federally-funded  projects  and 
programs.  A  LDI^  may  also  ensure  that 
federal  funds  are  used  properly,  and  can 
help  local  governments  address  the 
need  for  long-term  recovery 
coordination.  For  additional  guidance, 
grantees  should  consult  the  CPD  Notice 
“Allocating  Staff  Costs  between  Program 
Administration  Costs  vs.  Activity 
Delivery  Costs  in  the  Community 
Development  Block  Grant  (CDBG) 
Program  for  Entitlement  Grantees, 
Insular  Areas,  Non-Entitlement  Counties 
in  Hawaii,  and  Disaster  Recovery 
Grants,”  at:  http://portal.hud.gov/ 
huddoc/1 3-07cpdn.pdf. 

Vn.  Mitigation  and  Resilience  Methods, 
Policies,  and  Procedures 

Executive  Order  13632  established  the 
Hurricane  Sandy  Rebuilding  Task  Force. 
The  Task  Force  was  charged  with 
identifying  and  working  to  remove 
obstacles  to  resilient  rebuilding  while 
taking  into  account  existing  and  future 
risks  and  promoting  the  long-term 
sustainability  of  communities  and 
ecosystems  in  the  Sandy-affected  region. 
The  Task  Force  was  further  tasked  with 
the  development  of  a  rebuilding 
strategy,  which  was  released  on  August 
19,  2013.  The  Executive  Order  directs 
HUD  and  other  federal  agencies,  to  the 
extent  permitted  by  law,  to  align  its 
relevant  programs  and  authorities  with 
the  Rebuilding  Strategy.  The 


requirements  set  forth  elsewhere  in  this 
Notice  related  to  the  selection  of 
infrastructure  projects  and  assistance  to 
public  and  assisted  multifamily  housing 
reflect  recommendations  in  the 
Rebuilding  Strategy.  To  further  address 
these  recommendations,  each  grantee  is 
strongly  encouraged  to  incorporate  the 
following  components  into  its  long  term 
strategy  for  recovery  from  Hurricane 
Sandy,  and  to  reflect  the  incorporation 
of  these  components,  to  the  extent 
appropriate,  in  Action  Plan 
Amendments. 

1.  Regional  environmental  review  and 
permitting;  opportunities  to  expedite 
environmental  review.  To  expedite 
environmental  review  and  permitting 
for  critical  infrastructure  projects  in  the 
Sandy-affected  region,  and  ensure  that 
the  most  complex  projects  are  delivered 
as  efficiently  as  possible,  the  Rebuilding 
Strategy  recommended  and  federal 
agencies  have  created  the  Sandy 
Regional  Infrastructure  Permitting  and 
Review  Team.  This  interagency  body 
will  help  to  ensure  that  projects  or 
activities  funded  by  the  Appropriations 
Act,  including  CDBG-DR  funds,  will 
incorporate  best  practices  and  align 
federal  and  state  processes  where 
appropriate.  It  is  expected  that  this 
coordination  will  lead  to  considerable 
savings  in  time  and  cost.  Where 
appropriate,  grantees  should  identify 
opportunities  to  expedite  and  improve 
other  types  of  review  processes, 
including  historic  review  and  other 
environmental  analyses,  through 
programmatic  agreements  or 
consultation,  and  through  participation 
in  the  Regional  Coordination  Working 
group  referenced  in  Section  VI  (2)  of 
this  Notice.  HUD  will  be  providing 
additional  guidance  on  the  operation  of 
both  the  Permitting  and  Review  Team 
and  the  Regional  Coordination  Working 
Group. 

2.  Small  business  assistance.  To 
support  small  business  recovery, 
grantees  are  encouraged  to  work  with, 
and/or  fund,  small  business  assistance 
organizations  that  provide  direct  and 

'consistent  communicaition  about 
disaster  recovery  resources  to  affected 
businesses.  Selected  organizations 
should  have  close  relationships  with 
local  businesses  and  knowledge  of  their 
communities’  needs  and  assets.  In 
addition,  grantees  may  support  outreach 
efforts  by  a  Community  Development 
Finance  Institution  (CDFI)  to  small 
businesses  in  vulnerable  communities. 

3.  Energy  Infrastructure.  Where 
necessary  for  recovery,  CDBG-DR  funds 
may  be  used  to  support  programs, 
projects  and  activities  to  enhance  the 
resiliency  of  energy  infrastructure. 
Energy  infrastructure  includes 
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electricity  transmission  and  distribution 
systems,  including  customer-owned 
generation  where  a  significant  portion  of 
the  generation  is  provided  to  the  grid; 
and  liquid  and  gaseous  fuel  distribution 
systems,  both  fixed  and  mobile.  CDBC^ 
DR  recipients  may  use  funds  from  this 
allocation  for  recovery  investments  that 
enhance  the  resiliency  of  energy 
infrastructure  so  as  to  limit  potential 
damages  and  future  disturbance  and 
thus  reduce  the  need  for  any  future 
federal  assistance  under  such  an  event. 
CDBG-DR  funds  may  be  used  to  support 
public-private  partnerships  to  enhance 
the  resiliency  of  privately-owned  energy 
infrBstructxire,  if  the  CDBG— DR  assisted 
activities  meet  a  national  objective  and 
can  be  demonstrated  to  relate  to 
recovery  from  the  direct  or  indirect 
effects  of  Hurricane  Sandy  or  other 
eligible  disasters  under  this  Notice. 

Such  projects  may  include  microgrids  or 
energy  banks  that  may  provide  funds  to 
entities  consistent  with  all  applicable 
'  requirements.  Grantees  should  review 
DOE’S  report,  “U.S.  Energy  Sector 
Vulnerabilities  to  Climate  Change  and 
Extreme  Weather,”  available  at:  http:// 
energy. gov/ sites/prod/ files/201 3/07 /f 2/ . 
2013071 6-Energy%20Sector%20 
VuInerabiIities%20Report.pdf.  This 
report  assesses  vulnerabilities  and 
provides  guidance  on  developing  a  new 
approach  for  electric  grid  operations.  In 
developing  this  component  of  its  long 
term  recovery  plan,  grantees  are 
reminded  that  pursuant  to  the  March  5, 
2013  Notice,  grantees  are  prohibited 
from  assisting  businesses  that  do  not 
meet  the  definition  of  a  small  business 
as  defined  by  SB  A  at  13  CFR  part  121 
and  as  further  modified- by  this  Notice. 
The  March  5,  2013  Notice  also  prohibits 
assistance  to  private  utilities. 

4.  Providing  jobs  to  local  workforce.  In 
complying  with  Section  3  of  the 
Housing  and  Urban  Development  Act  of 
1968,  grantees  are  encouraged  to 
continue  efforts,  through  specialized 
skills  training  programs  and  other 
initiatives,'  to:  (a)  Employ  very-low  and 
low-income  individuals;  and  (2)  award 
contracts  to  local  businesses,  for 
Hurricane  Sandy  rebuilding  and 
rebuilding  from  other  eligible  disasters 
under  this  Notice  (e.g.,  mold 
remediation  and  construction  (including 
elevation),  ecosystem  and  habitat 
restoration,  green  infrastructure  and 
coastal  engineering). 

5.  Project  labor  agreements.  Executive 
Order  13502  (Use  of  Project  Labor 
Agreements  for  Federal  Construction 
Projects)  governs  the  use  of  project  labor 
agreements  for  large-scale  construction 
projects  procured  by  the  federal 
government.  Similarly,  grantees  are 
encouraged  to  make  use  of  Project  Labor 


Agreemwits  (PLAs)  on  large-scale 
construction  projects  in  areas 
responding  to  disasters.  Public  housing 
authorities  receiving  CDBG-DR  funds 
eire  governed  by  PLA  requirements 
established  by  the  Department’s  Office 
of  Public  and  Indian  Housing.  Executive 
Order  13502  can  be  found  at:  http:// 
www.whitehouse.gov/the-press-office/ 
executive-order-use-project-labor- 
agreementsfffderal-construction- 
projects. 

6.  Mitigating  future  risk.  Grantees 
should  include  programs  to  implement 
voluntary  buyout  programs  or  elevate  or  • 
otherwise  flood-proof  all  structmes  that 
were  impacted  by  the  disaster  (whether 
they  are  homes,  businesses  or  utilities) 
to  mitigate  flood  or  sea  level  rise  risk  as 
indicated  by  relevant  data  sohrces. 
Reducing  risk  is  essential  to  the 
economic  well-being  of  communities 
and  business  and  is  therefore  an 
essential  part  of  any  disaster  recovery. 
Elevating  at  least  one  foot  higher  than 
the  latest  FEMA-issued  base  flood 
elevation  or  best  available  data  (which 
includes  advisory  base  flood  elevation 
data),  as  required  by  the  April  19,  2013 
Notice  has  the  added  benefit  of  making 
flood  insurance  more  affordable, 
particularly  for  economically 
disadvantaged  home  and  business 
owners.  The  relevant  data  source  and 
best  available  data  under  Executive 
Order  11988  is- the  latest  FEMA  data  or 
guidance,  which  includes  advisory  data 
(such  as  Advisory  Base  Flood 
Elevations)  or  preliminary  and  final 
Flood  Insurance  Rate  Maps.  Thus,  in 
addition  to  the  elevation  requirements 
of  the  April  19,  2013  Notice,  the 
Department  strongly  encourages 
grantees  to  elevate  all  structures 
impacted  by  the  disaster  (including 
housing),  even  those  requiring  repairs  of 
low  or  moderate  damage,  in  addition  to 
those  requiring  substantial 
rehabilitation  in  response  to  Hurricane 
Sandy.  FEMA  maps  are  available  here: 
h  ttps://msc. fema.gov/weba  pp/wcs/ 
stores/ servlet/Fema  Welcome  View? store 
Id= 1 0001  &'catalogId= 1 0001  &‘langld=-l . 
Additional  Hurricane  Sandy-specific 
information  can  be  found  here:  http:// 
www.region2coastal.  com/san  dy/ table. 

In  addition,  all  rehabilitation  projects 
should  apply  appropriate  construction 
stemdards  to  mitigate  risk,  which  may 
include:  (a)  Raising  utilities  or  other 
mechanical  devices  above  expected 
flood  level;  (b)  wet  flood  proofing  in  a 
basement  or  other  areas  below  ABFE/ 
best  available  data  +  1  fopt;  (c)  using 
water  resistant  paints  or  other  materials; 
or  (d)  dry  flood  proofing  non-residential 
structvues  by  strengthening  walls, 
sealing  openings,  or  using  waterproof 


compounds  or  plastic  sheeting  on  walls 
to  keep  water  out. 

Grantees  eue  reminded  of  the 
mandatory  mitigation  requirements 
described  in  the  April  19,  2013  Notice. 
That  is,  reconstruction  and  substantial 
improvemeh!  projects  located  in  a 
floodplain,  according  to  the  best 
available  data  as  defined  above,  must  be 
designed  using  the  base  flood  elevation 
plus  one  foot  as  the  baseline  standard 
for  lowest  floor  elevation.  If  higher 
elevations  are  required  by  locally 
adopted  code  or  standards,  those  higher 
standards  apply. 

hi  addition  to  the  mandatory 
requirements  of  the  April  19,  2013 
Notice,  grantees  may  also  engage  in 
voluntary  risk  mitigation  measures.  For 
example,  instead  of  elevating  non- 
residential  structures  that  are  not 
critical  actions,  as  defined  at  24  CFR 
55.2(b)(2),  grantees  may  design  and 
construct  the  project  such  that  below 
the  flood  level,  the  structure  is  flood 
proofed  to  the  level  of  the  best  available 
base  flood  data  plus  one  foot.  Flood 
proofing  requires  structures  to  be  water 
tight  with  walls  substantially 
impermeable  to  the  passage  of  water  and 
with  structural  components  having  the 
capability  of  resisting  hydrostatic  loads, 
hydrodynamic  loads,  the  effects  of 
buoyancy,  or  higher  standards  required 
by  the  FEMA  National  Flood  Insurance 
Program  as  well  as  state  and  locally 
adopted  codes. 

In  undertaking  mitigation  activities, 
grantees  are  also  encouraged  to  include 
projects  identified  that  are  ultimately 
identified  through  the  Rebuild  by 
Design  initiative  referenced  in  Section  I 
of  this  Notice. 

7.  Leveraging  funds  and  evidence- 
based  strategies.  Grantees  are 
encouraged,  where  appropriate,  to 
leverage  grant  funds  with  public  and 
private  funding  sources — including 
through  infrastructure  banks. 
Community  Development  Finance 
Institutions,  and  other  intermediaries — 
and  to  make  use  of  evidence-based 
strategies,  including  social  impact 
bonds  emd  other  pay-for-success 
strategies. 

Vm.  Catalog  of  Federal  Domestic 
Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  disaster 
recovery  grants  under  this  Notice  is  as 
follows:  14.269. 

Finding  of  No  Significant  Impact 

A  Finding  of  No  Significant  Impact 
(FONSI)  with  respect  to  the 
environment  has  been  made  in 
accordance  with  HUD  regulations  at  24 
CFR  part  50,  which  implement  section 
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102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C. 

4332(2)(C)).  The  FONSI  is  available  for 
public  inspection  between  8  a.m.  and  5 
p.m.  weekdays  in  the  Regulations 
Division,  Office  of  General  (Counsel, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street  SW.,  Room 
10276,  Washington,  DC  20410-0500. 

Due  to  security  measures  at  the  HUD 
Headquarters  building,  an  advance 
appointment  to  review  the  docket  file 
must  be  scheduled  by  calling  the* 
Regulations  Division  at  202-708-3055 
(this  is  not  a  toll-free  number).  Hearing 
or  speech-impaired  individuals  may 
access  this  number  through  TTY  by 
calling  the  toll-free  Federal  Relay 
Service  at  800-877-8339. 

Dated;  November  12,  2013. 

Mark  lohnston. 

Deputy  Assistant  Secretary  for  Special  Needs 
Programs. 

Appendix  A — Allocation  Methodology 

The  first  allocation  of  $5.4  billion  for 
Disaster  Recovery  needs  associated  with 
Sandy  was  based  on  preliminary  data 
associated  with  unmet  housing  and  business 
needs.  The  second  allocation  of  $5.1  billion 
reflects  updated  housing  and  business  unmet 
needs  that  have  more  complete  information 
on  insurance  coverage,  infrastructure  data 
from  FEMA,  the  Department  of 
Transportation,  and  the  Corps  of  Engineers. 

This  allocation  is  calculated  is  based  on 
relative  share  of  needs  HUD  has  estimated 
are  required  to  rebuild  to  a  higher  standard 
consistent  with  CDBG  program  requirements 
and  the  goals  set  forth  in  the  Hurricane 
Sandy  Rebuilding  Strategy. 

HUD  calculates  the  cost  to  rebuild  the  most 
impacted  and  distressed  homes,  businesses, 
and  infiastructure  back  to  pre-disaster 
conditions.  From  this  base  calculation,  HUD 
calculates  both  the  amount  not  covered  by 
insurance  and  other  federal  sources  to 
rebuild  back  to  pre-disaster  conditions  as 
well  as  a  “resiliency”  amount  which  is 
calculated  at  30  percent  of  the  total  basic  cost 
to  rebuild  back  the  most  distressed  homes, 
businesses,  and  infiastructure  to  pre-storm 
conditions.  The  repair  unmet  needs  are 
combined  with  the  resiliency  needs  to 
calculate  the  total  severe  unmet  needs 
estimated  to  achieve  long-term  recovery.  The 
formula  allocation  is  made  proportional  to 
those  calculated  severe  unmet  needs. 

Available  Data 

The  “best  available”  data  HUD  staff  have 
identified  as  being  available  to  calculate 
unmet  needs  at  this  time  for  the  targeted 
disasters  come  from  the  following  data 
sources: 

•  FEMA  Individual  Assistance  program 
data  on  housing  unit  damage; 

•  SBA  for  management  of  its  disaster 
assistance  loan  program  for  housing  repair 
and  replacement; 

•  SBA  for  management  of  its  disaster 
assistance  loan  program  for  business  real 
estate  repair  and  replacement  as  well  as 
content  loss; 


•  FEMA,  Department  of  Transportation, 
and  Corps  of  Engineers  data  on 
infiastructure;  and 

•  Action  Plans  and  supplemental  data 
submitted  by  Sandy  CDBG  Grantees. 

Calculating  Unmet  Housing  Needs 
The  core  data  on  housing  damage  for  both 
the  unmet  housing  needs  calculation  and  the 
concentrated  damage  are  based  on  home 
inspection  data  for  FEMA’s  Individual 
Assistance  program.  For  unmePhousing 
needs,  the  FEMA  data  are  supplemented  by 
Small  Business  Administration  data  from  its 
Disaster  Loan  Program.  HUD  calculates 
“unmet  housing  needs”  as  the  number  of 
housing  units  with  unmet  needs  times  the 
estimated  cost  to  repair  those  units  less 
repair  funds  already  provided  by  FEMA, 
where: 

•  Each  of  the  FEMA  inspected  owner  units 
are  categorized  by  HUD  into  one  of  five 
categories: 

o  Minor-Low:  Less  than  $3,000  of -FEMA 
inspected  real  property  damage. 

o  Minor-High:  $3,000  to  $7,999  of  FEMA 
inspected  real  property  damage. 

o  Major-Low:  $8,000  to  $14,999  of  FEMA 
inspected  real  property  damage  (if  basement 
flooding  only,  damage  categorization  is 
capped  at  major-low).  • 

o  Major-High;  $15,000  to  $28,800  of  FEMA 
inspected  real  property  damage  and/or  4  to 
6  feet  of  flooding  on  the  first  floor. 

o  Severe:  Greater  them  $28,800  of  FEMA 
inspected  real  property  damage  or 
determined  destroyed  and/or  6  or  more  feet 
of  flooding  on  the  first  floor. 

To  meet  the  statutory  requirement  of  “most 
impacted”  in  this  legislative  language,  homes 
are  determined  to  have  a  high  level  of 
damage  if  they  have  damage  of  “major-low” 
or  higher.  That  is,  they  have  a  real  property 
FEMA  inspected  damage  of  $8,000  or 
flooding  over  4  foot.  Furthermore,  a 
homeowner  is  determined  to  have  unmet 
needs  if  they  have  received  a  FEMA  grant  to 
make  home  repairs.  For  homeowners  with  a 
FEMA  grant  and  insurance  for  the  covered 
event,  HUD  assumes  that  the  unmet  need 
“gap”  is  20  percent  of  the  difference  between 
total  damage  and  the  FEMA  grant. 

•  FEMA  does  not  inspect  rental  units  for 
real  property  damage  so  personal  property 
damage  is  used  as  a  proxy  for  unit  damage. 
Each  of  the  FEMA  inspected  renter  units  are 
categorized  by  HUD  into  one  of  five 
categories: 

o  Minor-Low:  Less  than  $1,000  of  FEMA 
inspected  personal  property  damage. 

o  Minor-High:  $1,000  to  $1,999  of  FEMA 
inspected  personal  property  damage. 

o  Major-Low:  $2,000  to  $3,499  of  FEMA 
inspected  personal  property  damage  (if 
basement  flooding  only,  dama^ 
categorization  is  capped  at  major-low). 

o  Major-High:  $3,500  to  $7,499  of  FEMA 
inspected  personal  property  damage  or  4  to 
6  feet  of  flooding  on  the  first  floor. 

o  Severe:  Greater  than  $7,500  of  FEMA 
inspected  personal  property  damage  or 
determined  destroyed  and/or  6  or  more  feet 
of  flooding  on  the  first  floor. 

For  rental  properties,  to  meet  the  statutory 
requirement  of  “most  impacted”  in  this 
legislative  language,  homes  are  determined  to 


have  a  high  level  of  damage  if  they  have 
damage  of  “major-low”  or  higher;  That  is, 
they  have  a  FEMA  personal  property  damage 
assessment  of  $2,000  or  greater  or  flooding 
over  1  foot.  Furthermore,  landlords  are 
presumed  to  have  adequate  insurance 
coverage  unless  the  unit  is  occupied  by  a 
renter  with  income  of  $30,000  or  less.  Units 
are  occupied  by  a  tenant  with  income  less 
than  $30,000  are  used  to  calculate  likely 
unmet  needs  for  affordable  rental  housing. 

For  those  units  occupied  by  tenants  with 
incomes  under  $30,000,  HUD  estimates 
unmet  needs  as  75  percent  of  the  estimated 
repair  cost. 

•  The  median  cost  to  fully  repair  a  home 
for  a  specific  disaster  to  code  within  each  of 
the  damage  categories  noted  above  is 
calculated  using  the  average  real  property 
damage  repair  costs  determined  by  the  Small 
Business  Administration  for  its  disaster  loan 
program  for  the  subset  of  homes  inspected  by 
both  SBA  and  FEMA.  Because  SBA  is 
inspecting  for  full  repair  costs,  it  is  presumed 
to  reflect  the  full  cost  to  repair  the  home, 
which  is  generally  more  than  the  FEMA 
estimates  on  the  cost  to  make  the  home 
habitable.  If  fewer  than  100  SBA  inspections 
are  made  for  homes  within  a  FEMA  damage 
category,  the  estimated  damage  amount  in 
the  category  for  that  disaster  has  a  cap 
applied  at  the  75th  percentile  of  all  damaged 
units  for  that  category  for  all  disasters  and 
has  a  floor  applied  at  the  25th  percentile. 

Calculating  Unmet  Infrastructure  Needs 

•  To  proxy  unmet  infrastructure  needs, 
HUD  uses  data  from  FEMA’s  Public 
Assistance  program  oli  the  state  match ' 
requirement.  This  allocation  uses  only  a 
subset  of  the  Public  Assistance  damage 
estimates  reflecting  the  categories  of 
activities  most  likely  to  require  CDBG 
funding  above  the  Public  Assistance  and 
state  match  requirement.  Those  activities  are 
categories:  C-Roads  and  Bridges;  D- Water 
Control  Facilities;  E-Public  Buildings;  F- 
Public  Utilities;  and  G-Recreational-Other. 
Categories  A  (Debris  Removal)  and  B 
(Protective  Measures)  are  largely  expended 
immediately  after  a  disaster  and  reflect 
interim  recovery  measures  rather  than  the 
long-term  recovery  measures  for  which  CDBG 
funds  are  generally  used.  Because  Public 
Assistance  damage  estimates  are  available 
only  statewide  (and  not  county),  CDBG 
funding  allocated  by  the  estimate  of  unmet 
infrastructure  needs  are  sub-allocated  to  New 
York  City  from  the  New  York  State  total 
based  on  the  distribution  of  initial  project- 
level  estimates  obtained  from  FEMA. 

For  the  second  round  of  CDBG-DR  funding 
for  Sandy  recovery,  HUD  included  three 
additional  sources  of  information: 

1.  US  Army  Corps  of  Engineers  (USACE)  , 
Infrastructure  Resilience  Coordination.  Many 
USACE  Sandy  projects  require  very  high 
local  cost  shares.  However,  Federal 
requirements  only  allow  grantees  to  no  more 
than  $250,000  of  CDBG-DR  funding  towards 
local  match  requirements  for  these  projects. 
As  such,  this  calculation  only  includes 
$250,000  per  USACE  project  where  local 
match  is  higher  than  that  amount. 

2.  DOT,  Federal  Highway  Administration 
(FHWA)  Sandy  Recovery  Grants — ^Emergency 
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Relief  (ER).  We  include  an  estimate  of  the 
local  cost  share  from  this  program.  To 
calculate  this  estimate,  we  only  include  20% 
of  non-quick  release  Sander  ER  project 
estimates  as  of  July  2013.  ' 

3.  DOT,  Federal  Transit  Administration 
(FTA)  Transit  Emergency  Relief  (ER).  We 
include  the  10%  local  cost  share  for  these 
transit  projects.  Note,  since  much  of  the  New 
York  City  transit  damage  is  owned  by  a  state 
organization,  the  Metropolitan 
Transportation  Authority,  New  York  State 
receives  the  vast  majority  of  need  from  this 
grant.  Also  note  that  the  State  of  New  Jersey 
receives  66%  of  the  local  match  requirement 
from  the  Port  Authority’s  match  requirement; 
New  York  State  receives  34%  of  the 
Authority’s  match  requirement. 

Calculating  Economic  Revitalization  Needs 

•  Based  on  SBA  disaster  loans  to 
businesses,  HUD  used  the  sum  of  real 
property  and  real  content  loss  of  small 
businesses  not  receiving  an  SBA  disaster 
loan.  This  is  adjusted  upward  by  the 
proportion  of  applications  that  were  received 
for  a  disaster  that  content  and  real  property 
loss  were  not  calculated  because  the 
applicant  had  inadequate  credit  or  income. 
For  example,  if  a  state  had  160  applications 
for  assistance,  150  had  calculated  needs  and 
10  were  denied  in  the  pre-processing  stage 
for  not  enough  income  or  poor  credit,  the 
estimated  unmet  need  calculation  would  be 
increased  as  (1  +  10/160)  *  calculated  unmet 
real  content  loss. 

•  Because  applications  denied  for  poor 
credit  or  income  are  the  most  likely  measure 
of  needs  requiring  the  type  of  assistance 
available  with  CDBG-DR  funds,  the 
calculated  unmet  business  needs  for  each 
state  are  adjusted  upwards  by  the  proportion 
of  total  applications  that  were  denied  at  the 
pre-process  stage  because  of  poor  credit  or 
inability  to  show  repayment  ability.  Similar 
to  housing,  estimated  damage  is  used  to 
determine  what  unmet  needs  will  be  counted 
as  severe  unmet  needs.  Only  properties  with 
total  real  estate  and  content  loss  in  excess  of 
$30,000  are  considered  severe  damage  for 
purposes  of  identifying  the  most  impacted 
areas. 

o  Category  1;  real  estate  +  content  loss  = 
below  12,000 

o  Category  2:  real  estate  +  content  loss  = 
12,000-30,000 

o  Category  3:  real  estate  +  content  loss  = 
30,000-65,000 

o  Category  4:  real  estate  +  content  loss  = 
65,000-150,000 

o  Category  5:  real  estate  +  content  loss  = 
above  150,000 

•  To  obtain  unmet  business  needs,  the 
amount  for  approved  SBA  loans  is  subtracted 
out  of  the  total  estimated  damage  Resiliency 
Needs. 

CDBG  Disaster  Recovery  Funds  are  often 
used  to  not  only  support  rebuilding  to  pre¬ 
storm  conditions,  but  also  to  build  back 
much  stronger.  For  Sandy,  HUD  has  required 
that  grantees  use  their  funds  in  a  way  that 
results  in  rebuilding  back  stronger  so  that 
future  storms  do  less  damage  and  recovery 
can  happen  faster.  To  calculate  these 
resiliency  costs,  HUD  multiplied  it  estimates 
of  total  repair  costs  for  seriously  damaged 


homes,  small  businesses,  and  infrastructure 
by  30  percent.  Total  repair  costs  are  the 
repair  costs  including  costs  covered  by 
insurance,  SBA,  FEMA,  and  other  federal 
agencies.  The  resiliency  estimate  at  30 
percent  of  damage  is  intended  to  reflect  some 
of  the  immet  needs  associated  with  building 
to  higher  standards  such  as  elevating  homes, 
voluntary  buyouts,  hardening,  and  other 
costs  in  excess  of  normal  repair  costs.  Data 
on  damage  to  public  housing  for  purpose  of 
calculating  resiliency  need  was  based  on 
damage  estimates  from  both  FEMA  and 
HUD’s  Office  of  Public  and  Indian  Housing. 
[FR  Doc.  2013-27506  Filed  11-15-13;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-5738-N-01] 

Statutorily  Mandated  Designation  of 
Difficult  Development  Areas  for  2014 

AGENCY:  Office  of  the  Secretary,  HUD. 
ACTION:  Notice. 

SUMMARY:  This  notice  designates 
“Difficult  Development  Areas’’  (DDAs) 
for  purposes  of  the  Low-Income 
Housing  Tax  Credit  (LIHTC)  under 
Section  42  of  the  Internal  Revenue  Code 
of  1986  (IRC).  The  United  States 
Department  of  Housing  and  Urban 
Development  (HUD)  makes  new  DDA 
designations  annually.  In  addition  to 
announcing  the  2014  DDA  designations, 
this  notice  announces  a  change  in  the 
designation  methodology  for 
metropolitan  DDAs,  beginning  with  the 
2016  designations.  The  revised 
methodology  will  use  Small  Area  Fair 
Market  Rents  (SAFMRs),  rather  than 
metropolitan-area  Fair  Market  Rents 
(FMRs),  for  designating  metropolitan 
DDAs  and  was  originally  described  in  a 
notice  published  in  the  Federal  Register 
on  Thursday,  October  27,  2011. 

The  designations  of  “Qualified 
Census  Tracts”  (QCTs)  under  IRC 
Section  42,  published  on  April  20,  2012, 
remain  in  effect. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

questions  on  how  areas  are  designated 
and  on  geographic  definitions,  contact 
Michael  K.  Hollar,  Senior  Economist, 
Economic  Development  and  Public 
Finance  Division,  Office  of  Policy 
Development  and  Research,  U.S. 
Department  of  Housing  and  Urban 
Development,  at  451  Seventh  Street 
SW.,  Room  8234,  Washington,  DC  , 
20410-6000;  telephone  number  202- 
402-5878  or  email  address 
Michael.K.HolIar@hud.gov.  For  specific 
legal  questions  pertaining  to  Section  42, 
contact  Branch  5,  Office  of  the  Associate 
Chief  Counsel,  Passthroughs  and 
Special  Industries,  Internal  Revenue 
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Service,  1111  Constitution  Avenue  NW., 
Washington,  DC  20224;  telephone 
number  202-622-3040,  fax  munber 
202-622—4753.  For  questions  about  the 
“HUB  Zones”  program,  contact  Mariana 
Pardo,  Assistant  Administrator  for 
Procurement  Policy,  Office  of 
Government  Contracting,  U.S.  Small 
Business  Administration,  at  409  Third 
Street  SW.,  Suite  8800,  Washington,  DC 
20416;  telephone  number  202-205— 
8885,  fax  number  202-205-7167,  or 
send  an  email  to  hubzone@sba.gov.  A 
text  telephone  is  available  for  persons 
with  hearing  or  speech  impairments,  at 
202-708-8339.  (The  previous  are  not 
toll-ft-ee  telephone  numbers.)  Additional 
copies  of  this  notice  are  available 
through  HUD  User  at  800-245-2691 
(this  is  a  toll-free  number)  for  a  small  fee 
to  cover  duplication  and  mailing  costs. 

Copies  Available  Electronically:  This 
notice  and  additional  information  about 
DDAs  and  QCTs  are  available  on  the 
Internet  at;  http://www.huduser.org/ 
datasets/ qct.htmi. 

SUPPLEMENTARY  INFORMATION:  This 
notice  designates  DDAs  for  each  of  the 
50  states,  the  District  of  Columbia, 
Puerto  Rico,  American  Samoa,  Guam, 
the  Northern  Mariana  Islands,  and  the 
U.S.  Virgin  Islands.  The  designations  of 
DDAs  in  this  notice  are  based  on  final 
Fiscal  Year  (FY)  2013  Fair  Market  Rents 
(FMRs),  FY2013  income  limits,  and 
2010  Census  population  counts. 

This  notice  also  announces  the 
adoption  of  a  revised  methodology, 
beginning  with  the  2016  metropolitan 
DDA  designations,  which  will  be  the 
first  to  rely  on  the  use  of  Small  Area 
FMRs,  estimated  at  the  ZIP-code  level 
and  based  on  the  relationship  of  ZIP- 
co’de  rents  to  metropolitan-area  rents,  as 
the  housing  cost  component  of  the  DDA 
formula,  rather  than  metropolitan-area 
FMRs.  This  revised  methodology  was 
first  described  in  a  Federal  Register 
notice  published  on  October  27,‘2011 
(76  FR  66741),  entitled  “Statutorily 
Mandated  Designation  of  Difficult 
Development  Areas  and  Qualified 
Census  Tracts  for  2012.” 

2010  Census,  2000  Census,  and 
Metropolitan  Area  Definitions 

Data  from  the  2010  Census  on  total 
population  of  metropolitan  areas  and 
nonmetropolitan  areas  are  used  in  the 
designation  of  DDAs.  The  Office  of 
Management  and  Budget  (OMB)  first 
published  new  metropolitan  area 
definitions  incorporating  2000  Census 
data  iq  OMB  Bulletin  No.  03-04  on  June 
6,  2003,  and  updated  them  periodically 
tlu-ough  OMB  Bulletin  No.  10-02  on 
December  1,  2009.  FY2013  FMRs  and 
FY2013  income  limits  used  to  designate 
DDAs  are  based  on  these  Metropolitan 
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Statistical  Area  (MSA)  definitions,  with 
modifications  to  account  for  substantial 
differences  in  rental  housing  markets 
(and.  in  some  cases,  median  income 
levels)  within  MSAs. 

Background 

The  U.S.  Department  of  the  Treasury 
(Treasury)  and  its  Internal  Revenue 
Service  (IRS)  are  authorized  to  interpret 
and  enforce  the  provisions  of  the  IRC 
(26  U.S.C.  42),  including  the  LIHTC 
found  at  Section  42.  The  Secretary  of 
HUD  is  required  to  designate  DDAs  and 
QCTs  by  IRC  Section  42(d)(5)(B).  In 
order  to  assist  in  imderstanding  HUD’s 
mandated  designation  of  DDAs  and 
QCTs  for  use  in  administering  IRC 
Section  42,  a  summary  of  the  section  is 
provided.  The  following  summary  does 
not  purport  to  bind  Treasury  or  the  IRS 
in  any  way,  nor  does  it  purport  to  bind 
HUD,  since  HUD  has  authority  to 
interpret  or  administer  the  IRC  only  in 
instances  where  it  receives  explicit 
statutory  delegation. 

Summary  of  the  Low-Income  Housing 
Tax  Credit 

The  LIHTC  is  a  tax  incentive  intended 
to  increase  the  availability  of  low- 
income  housing.  IRC  Section  42 
provides  an  income  tax  credit  to  owners 
of  newly  constructed  or  substantially 
rehabilitated  low-income  rental  housing 
projects.  The  dollar  amount  of  the 
LIHTC  available  for  allocation  by  each 
state  (credit  ceiling)  is  limited  by 
population.  Each  state  is  allowed  a 
credit  ceiling  based  on  a  statutory 
formula  indicated  at  IRC  Section 
42(h)(3).  States  may  carry  forward 
unallocated  credits  derived  from  the 
credit  ceiling  for  one  year;  however,  to  * 
the  extent  such  unallocated  credits  are 
not  used  by  then,  the  credits  go  into  a 
national  pool  to  be  redistributed  to 
states  as  additional  credit.  State  and 
local  housing  agencies  allocate  the 
state’s  credit  ceiling  among  low-income 
housing  buildings  whose  owners  have 
applied  for  the  credit.  Besides  IRC 
Section  42  credits  derived  ft’om  the 
credit  ceiling,  states  may  also  provide 
IRC  Section  42  credits  to  owners  of 
buildings  based  on  the  percentage  of 
certain  building  costs  financed  by  tax- 
exempt  bond  proceeds.  Credits  provided 
under  the  tax-exempt  bond  “volume 
cap”  do  not  reduce  the  credits  available 
from  the  credit  ceiling. 

The  credits  allocate  to  a  building  are 
based  on  the  cost  of  units  placed  in 
service  as  low-income  units  under 
particular  minimum  occupancy  and 
maximum  rent  criteria.  In  general,  a 
building  must  meet  one  of  two 
thresholds  to  be  eligible  for  the  LIHTC: 
(1)  20  percent  of  the  units  must  be  rent- 


restricted  and  occupied  by  tenants  with 
incomes  no  higher  than  50  percent  of 
the  Area  Median  Gross  Income  (AMGI) 
or  (2)  40  percent  of  the  units  must  he 
rent-restricted  and  occupied  by  tenants 
with'incomes  no  higher  than  60  percent 
of  AMGI.  A  unit  is  “rent-re'stricted”  if 
the  gross  rent,  including  an  allowance 
for  tenant-paid  utilities,  does  not  exceed 
30  percent  of  the  imputed  income 
limitation  (i.e.,  50  percent  or  60  percent 
of  AMGI)  applicable  to  that  unit.  The 
rent  and  occupancy  thresholds  remain 
in  effect  for  at  least  15- years,  and 
building  owners  are  required  to  enter 
into^  agreements  to  maintain  the  low- 
income  character  of  the  building  for  at 
least  an  additional  15  years. 

The  LIHTC  reduces  income  tax 
liability  dollar-for-dollar.  It  is  taken 
annually  for  a  term  of  10  years  and  is 
intended  to  yield  a  present  value  of  (1) 

70  percent  of  the  “qualified  basis”  for 
new  construction  or  substantial 
rehabilitation  expenditures  that  are  not 
federally  subsidized  (as  defined  in  IRC 
Section  42(i)(2))  or  (2)  30  percent  of  the 
qualified  basis  for  the  cost  of  acquiring 
certain  existing  buildings  or  projects 
that  are  federally  subsidized.  The  actual 
credit  rates  are  adjusted  monthly  for 
projects  placed  in  service  after  1987 
under  procedmes  specified  in  IRC 
Section  42.  Individuals  can  use  the 
credits  up  to  a  deduction  equivalent  of 
$25,000  (the  actual  maximum  amount  of 
credit  that  an  individual  can  claim 
depends  on  the  individual’s  marginal 
tax  rate).  For  buildings  placed  in  service 
after  December  31,  2007,  individuals 
can  use  the  credits  against  the 
alternative  minimum  tax.  Corporations, 
other  than  S  or  personal  service 
corporations,  can  use  the  credits  against 
ordinary  income  tax  and,  for  buildings 
placed  in  service  after  December  31, 
2007,  against  the  alternative  minimum 
tax.  These  corporations  also  can  deduct 
losses  from  the  project. 

The  qualified  oasis  represents  the 
product  of  the  building’s  “applicable 
fi-action”  and  its  “eligible  basis.”  The 
applicable  fraction  is  based  on  the 
number  of  low-income  units  in  the 
building  as  a  percentage  of  the  total 
number  of  imits,  or  based  on  the  floor 
space  of  low-income  units  as  a 
percentage  of  the  total  floor  space  of 
residential  units  in  the  building.  The 
eligible  basis  is  the  adjusted  basis 
attributable  to  acquisition, 
rehalMlitation,  or  new  construction  costs 
(depehding  on  the  type  of  LIHTC 
involved).  These  costs  include  amounts 
chargeable  to  a  capital  account  that  are 
incurred  prior  to  the  end  of  the  first 
taxable  year  in  which  the  qualified  low- 
income  building  is  placed  in  service  or, 
at  the  election  of  the  taxpayer,  the  end 


of  the  succeeding  taxable  year.  In  the 
case  of  buildiiigs  located  in  designated 
DDAs  or  designated  QCTs,  eligible  basis 
can  be  increased  up  to  130  percent  from 
what  it  would  otherwise  be.  This  means 
that  the  available  credits  also  can  be 
increased  by  up  to  30  percent.  For 
example,  if  a  70  percent  credit  is 
available,  it  effectively  could  be 
increased  to  as  much  as  91  percent. 

IRC  Section  42  defines  a  DDA  as  an 
area  designated  by  the  Secretary  of  HUD 
that  has  high  construction,  land,  and 
utility  costs  relative  to  the  AMGI.  All 
designated  DDAs  in  metropolitan  areas 
(taken  together)  may  not  contain  more 
than  20  percent  of  the  aggregate 
population  of  all  metropolitan  areas, 
and  all  designated  areas  not  in 
metropolitan  areas  may  not  contain 
more  than  20  percent  of  the  aggregate 
population  of  all  nonmetropolitan  areas. 

IRC  Section  42(d)(5)(B)(v)  allows 
states  to  award  an  increase  in  basis  up 
to  30  percent  to  buildings  located 
outside  of  federally  designated  DDAs  . 
and  QCTs  if  the  increase  is  necessary  to 
make  the  building  financially  feasible. 
This  state  discretion  applies  only  to 
buildings  allocated  credits  under  the 
state  housing  credit  ceiling  and  is  not 
permitted  for  buildings  receiving  credits 
in  connection  with  tax-exempt  bonds. 
Rules  for  such  designations  shall  be  set 
forth  in  the  LIHTC-allocating  agencies’ 
qualified  allocation  plans  (QAPs). 

Explanation  of  HUD  Designation 
Methodology  ^ 

A.  2014  Difficult  Development  Areas 

In  developing  the  list  of  DDAs,  HUD 
compared  housing  costs  with  incomes. 
HUD  used  the  2010  Census  population 
for  metropolitan  and  nonmetropolitan 
cU'eas,  and  the  MSA  definitions,  as 
published  in  OMB  Bulletin  No.  10-02 
on  December  1,  2009,  with 
modifications,  as  described  below.  In 
keeping  with  past  practice  of  basing  the 
coming  year’s  DDA  designations  on  data 
from  the  preceding  year,  the  basis  for 
these  comparisons  is  the  FY2013  HUD 
income  limits  for  very  low-income 
households  (very  low-income  limits,  or 
VLILs),  which  are  based  on  50  percent 
of  AMGI,  and  metropolitan  FMRs  based 
on  the  Final  FY2013  FMRs  used  for  the 
Housing  Choice  Voucher  (HCV) 
program. 

In  formulating  the  FY2013  FMRs  and 
VLILs,  HUD  modified  the  current  OMB 
definitions  of  MSAs  to  account  for 
substantial  differences  in  rents  among 
areas  within  each  current  MSA  that 
were  in  different  FMR  areas  under 
definitions  used  in  prior  years.  HUD 
formed  these  “HUD  Metro  FMR  Areas” 
(HMFAs)  in  cases  where  one  or  more  of 
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the  parts  of  newly  defined  MSAs  that 
previously  were  in  separate  FMR  areas 
had  2000  Census  based  40th-percentile 
recent-mover  rents  that  differed,  by  5 
percent  or  more,  from  the  same  statistic 
calculated  at  the  MSA  level.  In  addition, 
a  few  HMFAs  were  formed  on  the  basis 
of  very  large  differences  in  AMGIs 
among  the  MSA  parts.  All  HMFAs  are 
contained  entirely  within  MSAs.  All 
nonmetropolitem  counties  are  outside  of 
MSAs  and  are  not  broken  up  by  HUD  for 
purposes  of  setting  FMRs  and  VLILs. 
(Complete  details  on  HUD’sj)rocess  for 
determining  FY2013  FMR  areas  and 
FMRs  are  available  at  http:// 
www.h  u  d  user,  org/ portal/ datasets/ fmr/ 
fmrs/docsys.html6'data^fmrl3. 

Complete  details  on  HUD’s  process  for 
determining  FY2013  income  limits  are 
available  at  http://www.huduser.org/ 
portaI/datasets/iI/iI13/index.html.] 

HUD’s  unit  of  analysis  for  designating 
metropolitan  DDAs  consists  of:  Entire 
MSAs,  in  cases  where  these  were  not 
broken  up  into  HMFAs  for  purposes  of 
computing  FMRs  and  VLILs;  and 
HMFAs  within  the  MSAs  that  were 
broken  up  for  such  purposes.  Hereafter 
in  this  notice,  the  unit  of  analysis  for 
designating  metropolitan  DD’As  will  be 
called  the  HMFA,  and  the  unit  of 
analysis  for  nonmetropolitan  DDAs  will 
be  the  nonmetropolitan  county  or 
county  equivalent  area;  The  procedure 
used  in  making  the  DDA  calculations 
follows: 

1.  For  each  metropolitan  HMFA  and 
each  nonmetropolitan  county,  HUD 
calculated  a  ratio.  HUD  used  the  final 
FY2013  two-bedroom  FMR  and  the 
FY2013  four-person  VLIL  for  this 
calculation. 

a.  The  numerator  of  the  ratio, 
representing  the  development  cost  of 
housing,  was  the  area’s  final  FY2013 
FMR.  In  general,  the  FMR  is  based  on 
the  40th-percentile  gross  rent  JJhid  by 
recent  movers  to  live  in  a  two-bedroom 
apartment.  In  metropolitan  areas 
granted  an  FMR  based  on  the  50th- 
percentile  rent  for  purposes  of 
improvirig  the  administration  of  HUD’s 
HCV  program  (see  76  FR  52058),  HUD 
used  the  40th-percentile  rent  to  ensure 
nationwide  consistency  of  comparisons. 

b.  The  denominator  of  the  ratio, 
representing  the  maximum  income  of 
eligible  tenants,  was  the  monthly  LIHTC 
income-based  rent  limit,  which  was 
calculated  as  1/12  of  30  percent  of  120 
percent  of  the  area’s  VLIL  (where  the 
VLIL  was  rounded  to  the  nearest  $50 
and  not  allowed  to  exceed  80  percent  of 
the  AMGI  in  areas  where  the  VLIL  is 
adjusted  upward  from  its  50  percent-of- 
AMGI  base). 

2.  The  ratios  of  the  FMR  to  the  LIHTC 
income-based  rent  limit  were  arrayed  in 


descending  order,  separately,  for 
HMFAs  and  for  nonmetropolitan  * 
counties. 

3.  The  DDAs  are  those  with  the 
highest  ratios  cumulative  to  20  percent 
of  the  2010  Census  Bureau  population 
of  all  metropolitan  areas  and  all 
nonmetropolitan  areas. 

B.  Application  of  Population  Caps  to 
DDA  Determinations 

In  identifying  DDAs,  HUD  applied 
caps,  or  limitations,  as  noted  above.  The 
cumulative  population  of  metropolitan 
DDAs  cannot  exceed  20  percent  of  the 
cumulative  population  of  all 
metropolitan  areas.  The  cumulative 
population  of  nonmetropolitan  DDAs 
cannot  exceed  20  percent  of  the 
cumulative  population  of  all 
nonmetropolitan  areas. 

In  applying  these  caps,  HUD 
established  procedures  to  deal  with  how 
to  treat  small  overruns  of  the  caps.  The 
remainder  of  this  section  explains  those 
procedures.  In  general,  HUD  stops 
selecting  areas  when  it  is  impossible  to 
choose  another  area  without  exceeding 
the  applicable  cap.  The  only  exceptions 
to  this  policy  are  when  the  next  eligible 
excluded  area  contains  either  a  large 
absolute  population  or  a  large 
percentage  of  the  total  population,  or 
the  next  excluded  area’s  ranking  ratio, 
as  described  above,  was  identical  (to 
four  decimal  places)  to  the  last  area 
selected,  and  its  inclusion  resulted  in 
^  only  a  minor  overrun  of  the  cap.  Thus, 
for  both  the  designated  metropolitan 
and  nonmetropolitan  DDAs,  there  niay 
be  minimal  overrun^  of  the  cap.  HUD 
believes  the  designation  of  additional 
areas  in  the  above  examples  of  minimal 
overruns  is  Consistent  with  the  intent  of 
the  IRC.  As  long  as  the  apparent  excess 
is  small  due  to  measurement  errors, 
some  latitude  is  justifiable,  because  it  is 
impossible  to  determine  whether  the  20 
percent  cap  has  been  exceeded.  Despite 
the  care  and  effort  involved  in  a 
Decennial  Census,  the  U.S.  Census 
Bureau  and  all  users  of  the  data 
recognize  that  the  population  counts  for 
a  given  area  and  for  the  entire  country 
are  not  precise,  Therefore,  the  extent  of 
the  measurement  error  is  unknown. 
There  can  be  errors  in  both  the 
numerator  and  denominator  of  the  ratio 
of  populations  used  in  applying  a  20 
percent  cap.  In  circumstances  where  a 
strict  application  of  a  20  percent  cap 
results  in  an  anomalous  situation, 
recognition  of  the  unavoidable 
imprecision  in  the  census  data  justifies 
accepting  small  variances  above  the  20 
percent  limit. 


C.  Exceptions  to  OMB  Definitions  of 
MSAs  and  Other  Geographic  Matters 

As  stated  in  OMB  Bulletin  10-02, 
defining  metropolitan  areas: 

“OMB  establishes  and  maintains  the 
definitions  of  Metropolitan  .  .  .  Statistical 
Areas, .  .  .  solely  for  statistical  purposes. 

.  .  .  OMB  does  not  take  into  account  or 
attempt  to  anticipate  any  nonstatistical  uses 
that  niay  be  made  of  the  definitions!.]  In 
cases  where  ...  an  agency  elects  to  use  the 
Metropolitan  .  .  .  Area  definitions  in 
nonstatistical  programs,  it  is  the  sponsoring 
agency’s  responsibility  to  ensure  that  the 
definitions  are  appropriate  for  such  use.  An 
agency  using  the  statistical  definitions  in  a 
nonstatistical  program  may  modify  the 
definitions,  but  only  for  the  purposes  of  that 
program.  In  such  cases,  any  modifications 
should  be  clearly  identified  as  deviations 
from  the  OMB  statistical  area  definitions  in 
order  to  avoid  confusion  with  OMB’s  official 
definitions  of  Metropolitan  .  .  .  Statistical 
Areas.” 

Following  OMB  guidance,  the 
estimation  procedure  for  the  FY2013 
FMRs  and  income  limits  incorporates 
the  current  OMB  definitions  of 
metropolitan  areas  based  on  the  Core- 
Based  Statistical  Area  (CBSA)  standards, 
as  implemented  with  2000  Census  data, 
but  makes  adjustments  to  the  definitions 
in  order  to  separate  subparts  of  these 
areas  in  cases  where  FMRs  (and,  in  a 
few  cases,  VLILs)  would  otherwise 
change  significantly  if  the  new  area 
definitions  were  used  without 
modification.  In  CBSAs  where  subareas 
are  established,  it  is  HUD’s  view  that  the 
geographic  extent  of  the  housing 
markets  are  not  yet  the  same  as  the 
geographic  extent  of  the  CBSAs,  but 
may  approach  becoming  so  as  the  social 
and  economic  integration  of  the  CBSA 
component  areas  increases. 

The  geographic  baseline  for  the  FMR 
and  income  limit  estimation  procedure 
is  the  CBSA  Metropolitan  Areas 
(referred  to  as  Metropolitan  Statistical 
Areas  or  MSAs)  and  CBSA  Non- 
Metropolitan  Counties  (nonmetropolitan 
counties  include  the  county 
components  of  Micropolitan  CBSAs 
where  the  counties  are  generally 
assigned  separate  FMRs).  The  HUD- 
modified  CBSA  definitions  allow  for 
subarea  FMRs  within  MSAs  based  on 
the  boundaries  of  “Old  FMR  Areas” 

(OF As)  within  the  boundaries  of  new 
MSAs.  (OFAs  are  the  FMR  areas  defined 
for  the  FY2005  FMRs.  Collectively,  they 
include  the  June  30, 1999,  OMB 
definitions  of  MSAs  and  Primary  MSAs 
(old  definition  MSAs/PMSAs), 
metropolitan  counties  deleted  fi-om  old 
definition  MSAs/PMSAs  by  HUD  for 
FMR-setting  purposes,  and  counties  and 
county  parts  outside  of  old  definition 
MSAs/PMSAs  referred  to  as 
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nonmetropolitan  counties).  Subareas  of 
MSAs  are  assigned  their  own  FMRs  and 
Income  Limits  when  the  subarea  2000 
Census  Base  FMR  differs  signiffcantly 
hem  the  MSA  2000  Census  base  FMR 
(or,  in  some  cases,  where  the  2000 
Census  base  AMGI  differs  significantly 
hem  the  MSA  2000  Census  base  AMGI). 
MSA  subareas,  and  the  remaining 
portions  of  MSAs  after  subareas  have 
been  determined,  are  referred  to  as 
HMFAs  to  distinguish  such  areas  from 
OMB’s  official  definition  of  MSAs. 

In  the  New  England  states 
(Connecticut.  Maine.  Massachusetts. 

New  Hampshire.  Rhode  Island,  and 
Vermont).  HMFAs  are  defined  according 
to  county  subdivisions  or  minor  civil 
divisions  (MCDs).  rather  than  county 
boundaries.  However,  since  no  part  of 
an  HMFA  is  outside  cm  OMB-defined, 
county-based  MSA,  all  New  England 
nonmetropolitan  counties  are  kept 
intact  for  purposes  of  designating 
nonmetropoUtan  DDAs.. 

For  the  convenience  of  readers  of  this 
notice,  the  geographical  definitions  of 
designated  metropolitan  DDAs  are 
included  in  the  list  of  DDAs. 

Future  Designations 

HUD  will  designate  metropolitan 
DDAs  according  to  current  policy  for 
2015.  Beginning  with  the  2016 
metropolitan  area  designations,  HUD 
will  use  SAFMRs  defined  at  the  ZIP 
Code  level  within  metropolitan  areas  as 
the  measure  of  “construction,  land,  and 
utility  costs  relative  to  area  median 
gross  income”  rather  than  FMRs 
established  for  HMFAs.  In  general,  HUD 
estimates  SAFMRs  by  multiplying  the 
ratio  of  ZIP-code  area  to  metropolitan- 
area  median  gross  rent  by  the 
metropolitan-area  FMRs  (a  complete 
description  of  how  SAFMRs  are 
estimated  is  available  at  http:// 
www.huduser.org/portaI/datasets/fmr/ 
fmr20 1 3f/FY  1 3  SAFMR_Notice.pdf. 

HUD’s  unit  oF  analysis  for  designating 
metropolitan  ZIP  Code  level  small  DDAs 
(SDDAs)  will  consist  of  Census-defined 
5-digit  ZIP  Code  Tabulation  Areas 
(ZCTAs)  that  closely  correspond  to  U.S. 
Postal  Service-established  5-digit  ZIP 
codes.  In  cases  where  ZCTAs  span 
metropolitan  area  boundaries,  the  ZCTA 
will  be  separated  into  two  areas  in  order 
to  calculate  the  SAFMR.  Similarly, 
ZCTAs  located  on  the  boimdary  of  a 
metropolitan  and  nonmetropolitan  area 
will  be  split  since  nonmetropolitan 
DDAs  will  be  designated  separately  at 
the  full  county  level.  As  in  current  DDA 
policy,  nonmetropolitan  coimties  would 
not  be  broken  along  ZCTA  or  any  other 
lines  under  the  SDDA  policy.  ZCTAs 
that  span  more  than  one  metropolitan 
CBSA  would  have  different  FMRs  in 


each  CBSA  as  they  do  under  current 
metropolitan  FMR  policy,  so  that  the 
part  of  a  7JCVK  in  one  metropolitan  area 
may  be  a  DDA  while  the  other  part  of 
a  ZCTA  in  another  metropolitan  area  (or 
nonmetropolitan  coimty)  is  not. 
Nonmetropolitan  DDAs  will  continue  to 
be  designated  by  noipnetropolitan 
county  or  county  equivalent  area. 

HUD  is  provimng,  for  reference 
piirposes  only,  the  list  of  ZIP  codes  that 
would  qualify  as  SDDAs  in  2014  if  this 
methodology  were  in  place.'  The 
hypothetic^  2014  SDDAs  rely  on 
FY2013  SAFMRs  that  are  based  on  the 
FY2013  metropolitan  FMRs  and  2006- 
2010  American  Conunrmity  Survey 
(ACS)  ZIP  code  median  rent  data  to 
estimate  the  intrametropolitan  rent 
relationships  among  ZCTAs.  HUD  will 
update  the  hypothetical  SDDAs  in  2015 
to  account  for  changes  in  metropolitan- 
level  FMRs  and  VULs,  and  will  update 
the  metropolitan  VLILs  and  the 
metropolitan  component  of  the  SAFMRs 
for  purposes  of  designating  SDDAs  for 
2016.  The  2017  SDDAs  will  remain 
unchanged  firom  the  2016  SDDAs.  For 
2018,  SDDAs  will  be  redesignated  using 
updated  rent  relationships  firom  the 
2011-2015  ACS  and  to  incorporate 
updated  metropolitan  area  definitions. 
Thereafter,  HUD  will  redesignate 
SDDAs  every  5  years,  as  established  for 
QCT  designation. 

The  procedure  used  in  making  2014 
hypothetical  SDDA  calculations  follows: 

1.  For  each  metropolitan  ZCTA,  a 
ratio  was  calculated  using  the  final 
FY2013  two-bedroom  SAFMR  and  the 
FY2013  four-person  VUL.^ 

a.  The  numerator  of  the  ratio, 
representing  the  development  cost  of 
housing,  was  the  area’s  final  FY2013 
SAFMR.  In  general,  the  SAFMR  is  based 
on  the  40th-percentile  gross  tent  paid  by 
recent  movers  to  live  in  a  two-beffi'oom 
apartment.  In  metropolitan  areas 
granted  a  FMR  based  on  the  50th- 
percentile  rent  for  purposes  of 
improving  the  administration  of  HUD’s 
HCV  program  (see  76  FR  52058), 
SAFh^Qis  are  calculated  based  on  the 
40th  percentile  rents  because  ZCTAs  are 
too  small  to  meet  the  regulatory 
requirements  for  50th  percentile  FMR 
status. 

b.  The  denominator  of  the  ratio, 
representing  the  maximum  income  of 
eligible  tenants,  was  the  monthly  LIHTC 
income-based  rent  limit,  which  was 
calculated  as  1/12  of  30  percent  of  120 
percent  of  the  area’s  VLIL  (where  the 

'  Hypothetical  2014  SDDAs,  illustrating  the 
methodology,  are  available  at  http:// 
qct.huduser.org/. 

^  Note  that  the  VLIL  is  measured  at  the 
metropolitan  level,  while  the  SAFMR  is  at  the 
ZCTA  level. 


VLIL  was  rounded  to  the  nearest  $50 
and  not  allowed  to  exceed  80  percent  of 
the  AMGI  in  areas  where  the  VLIL  is 
adjusted  upward  from  its  50  perceiit-of- 
AMGI  base). 

2.  The  ratios  of  the  SAFMR  to  the 
LIHTC  income-based  rent  limit  were 
arrayed  in  descending  order. 

3.  The  hypothetical  SDDAs  are  those 
with  the  hipest  ratios  cumulative  to  20 
percent  of  the  2010  population  of  all 
metropolitan  ZCTAs. 

Effective  Date 

The  2014  lists  of  DDAs  are  effective: 

(1)  for  allocations  of  credit  after 
D^ember  31,  2013;  or 

(2)  for  purposes  of  IRC  Section 
42(h)(4),  if  the  bonds  are  issued  and  the 
building  is  placed  in  service  after 
Deceml^r  31,  2013. 

If  an  area  is  not  on  a  subsequent  list 
of  DDAs,  the  2014  lists  are  effective  for 
the  area  if: 

(1)  the  allocation  of  credit  to  an 
applicant  is  made  no  later  than  the  end 
of  the  365-day  period  after  the  applicant 
submits  a  complete  application  to  the 
LIHTC-allocating  agency,  and  the 
submission  is  made  before  the  effective 
date  of  the  subsequent  lists;  or 

(2)  for  purposes  of  IRC  Section 
42(h)(4),  if: 

(a)  the  bonds  are  issued  or  the 
building  is  placed  in  service  no  later 
than  the  end  of  the  365-day  period  after 
the  applicant  submits  a  complete 
application  to  the  hond-issuing  agency, 
and 

(b)  the  submission  is  made  before  the 
effective  date  of  the  subsequent  lists, 
provided  that  both  the  issuance  of  the 
bonds  and  the  placement  in  service  of 
the  building  occiu  after  the  application 
is  submitted. 

An  application  is  deemed  to  be 
submitt^  on  the  date  it  is  filed  if  the 
applicatidh  is  determined  to  be 
complete  by  the  credit-allocating  or 
bond-issuing  agency.  A  “complete 
application”  means  that  no  more  than 
de  minimis  clarification  of  the 
application  is  required  for  the  agency  to 
m^e  a  decision  about  the  allocation  of ' 
tax  credits  or  issuance  of  bonds 
requested  in  the  application. 

In  the  case  of  a  “multiphase  project,” 
the  DDA  or  QCT  status  of  the  site  of  the 
project  that  applies  for  all  phases  of  the 
project  is  that  which  applied  when  the 
project  received  its  first  allocation  of 
LIHTC.  For  piuposes  of  IRC  Section 
42(h)(4),  the  DDA  or  QCT  status  of  thfe 
site  of  the  project  that  applies  for  all 
phases  of  ffie  project  is  that  which 
applied  when  the  first  of  the  following 
occurred:  (a)  the  building(s)  in  the  first 
phase  were  placed  in  service  or  (b)  the 
bonds  were  issued. 
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For  purposes  of  this  notice,  a 
“multiphase  project”  is  defined  as  a  set 
of  buildings  to  be  constructed  or 
rehabilitated  under  the  rules  of  the 
LIHTC  and  meeting  the  following 
criteria: 

(1)  The  multiphase  composition  of  the 
project  (i.e.,  total  number  of  buildings 
and  phases  in  the  project,  with  a 
description  of  how  many  buildings  are 
to  be  built  in  each  phase  and  when  each 
phase  is  to  be  completed,  and  any  other 
information  required  by  the  agency)  is 
made  known  by  the  applicant  in  the 
first  application  of  credit  for  any 
building  in  the  project,  and  that 
applicant  identifies  the  buildings  in  the 
project  for  which  credit  is  (or  will  be) 
sought; 

(2)  The  aggregate  amount  of  LIHTC 
applied  for  on  behalf  of,  or  that  would 
eventually  be  allocated  to*,  the  buildings 
on  the  site  exceeds  the  one-year 
limitation  on  credits  per  applicant,  as 
defined  in  the  QAP  of  the  LIHTC- 
allocating  agency,  or  the  annual  per- 
capita  credit  authority  of  the  LIHTC 
allocating  agency,  and  is  the  reason  the 
applicant  must  request  multiple 
allocations  over  2  or  more  years;  and 

(3)  All  applications  for  LIHTC  for 
buildings  on  the  site  are  made  in 
immediately  consecutive  years. 

Members  of  the  public  are  hereby 
reminded  that  the  Secretary  of  the  U.S. 
Department  of  Housing  and  Urban 
Development,  or  the  Secretary’s 
designee,  has  legal  authority  to 
designate  DDAs  and  QCTs,  by 
publishing  lists  of  geographic  entities  as 
defined  by,  in  the  case  of  DDAs,  the  U.S. 
Census  Bureau,  the  several  states  and 
the  governments  of  the  insular  areas  of 
the  United  States  and,  in  the  case  of 
QCTs,  by  the  U.S.  Census  Bureau;  and 
to  establish  the  effective  dates  of  such 
lists.  The  Secretary  of  the  U.S.  Treasury 
Department,  through  the  IRS  thereof, 
has  sole  legal  authority  to  interpret,  and 
to  determine  and  enforce  compliance 
with  the  IRC  and  associated  regulations, 
including  Federal  Register  notices 
published  by  HUD  for  purposes  of 
designating  DDAs  and  QCTs. 
Representations  made  by  any  other 
entity  as  to  the  content  of  HUD  notices 
designating  DDAs  and  QCTs  that  do  not 
precisely  match  the  language  published 
by  HUD  should  not  be  relied  upon  by 
taxpayers  in  determining  what  actions 
are  necessary  to  comply  with  HUD 
notices. 

The  2013  designations  of  QCTs  imder 
IRC  Section  42  published  April  20,  2012 
(77  FR  23735)  remain  in  effect.  The 
above  language  regarding  2014  and 
subsequent  designations  of  DDAs  also 
•applies  to  the  designations  of  QCTs 


published  April  20,  2012,  and  to 
subsequent  designations  of  QCTs. 

Interpretive  Examples  of  Effective  Date 

For  the  copvenience  of  readers  of  this 
notice,  interpretive  examples  are 
provided  below  to  illustrate  the 
consequences  of  the  effective  date  in 
areas  that  gain  or  lose  DDA  status.  The 
examples  covering  DDAs  are  equally 
applicable  to  QCT  designations. 

(Case  A)  Project  A  is  located  in  a  2014 
DDA  that  is  not  a  designated  DDA  in 
2015.  A  complete  application  for  tax 
credits  for  Project  A  is  filed  with  the 
allocating  agency  on  November  15, 

2014.  Credits  are  allocated  to  Project  A 
on  October  30,  2015.  Project  A  is 
eligible  for  the  increase  in  basis 
accorded  a  project  in  a  2014  DDA 
because  the  application  was  filed  before 
January  1,  2015  (the  assumed  effective 
date  for  the  2015  DDA  lists),  and 
because  tax  credits  were  allocated  no 
later  than  the  end  of  the  365-  day  period 
after  the  filing  of  the  complete 
application  for  an  allocation  of  tax 
credits. 

(Case  B)  Project  B  is  located  in  a  2014 
DDA  that  is  not  a  designated  DDA  in 
2015  or  2016.  A  complete  application 
for  tax  credits  for  Project  B  is  filed  with 
the  allocating  agency  on  December  1, 
2014.  Credits  are  allocated  to  Project  B 
on  March  30,  2016.  Project  B  is  NOT 
eligible  for  the  increase  in  basis 
accorded  a  project  in  a  2014  DDA 
because,  al^ough  the  application  for  an 
allocation  of  tax  credits  was  filed  before 
January  1,  2015  (the  assumed  effective 
date  of  the  2015  DDA  lists),  the  tax 
credits  were  allocated  later  than  the  end 
of  the  365-day  period  after  the  filing  of 
the  complete  application. 

(Case  C)  Project  C  is  located  in  a  2014 
DDA  that  was  not  a  DDA  in  2013. 

Project  C  was  placed  in  service  on 
November  15,  2013.  A  complete 
application  for  tax-exempt  bond 
financing  for  Project  C  is  filed  with  the 
bond-issuing  agency  on  January  15, 

2014.  The  bonds  that  will  support  the 
permanent  financing  of  Project  C  are 
issued  on  September  30,  2014.  Project  C 
is  NOT  eligible  for  the  increase  in  basis 
otherwise  accorded  a  project  in  a  2014 
DDA,  because  the  project  was  placed  in 
service  before  January  1,  2014. 

(Case  D)  Project  D  is  located  in  an  area 
that  is  a  DDA  in  2014,  but  is  not  a  DDA 
in  2015.  A  complete  application  for  tax- 
exempt  bond  financing  for  Project  D  is 
filed  with  the  bond-issuing  agency  on 
October  30,  2014.  Bonds  are  issued  for 
Project  D  on  April  30,  2015,  but  Project 
D  is  not  placed  in  service  until  January 
30,  2016.  Project  D  is  eligible  for  the 
increase  in  basis  available  to  projects 
located  in  2014  DDAs  because:  (1)  One 


of  the  two  events  necessary  for 
triggering  the  effective  date  for  buildings 
described  in  Section  42(h)(4)(B)  of  the 
IRC  (the  two  events  being  bonds  issued 
and  buildings  placed  in  service)  took 
place  on  April  30,  2015,  within  the  365- 
day  period  after  a  complete  application 
for  tax-exempt  bond  financing  was  filed; 
(2)  the  application  was  filed  during  a 
time  when  the  location  of  Project  D  was 
in  a  DDA;  and  (3)  both  the  issuance  of 
the  bonds  and  placement  in  service  of 
Project  D  occurred  after  the  application 
was  submitted. 

(Case  E)  Project  E  is  a  multiphase 
project  located  in  a  2014  DDA  that  is  not 
a  designated  DDA  in  2015.  The  first 
phase  of  Project  E  received  an  allocation 
of  credits  in  2014,  pursuant  to  an 
application  filed  March  15,  2014,  which 
describes  the  multiphase  composition  of 
the  project.  An  application  for  tax 
credits  for  the  second  phase  of  Project 
E  is  filed  with  the  allocating  agency  by 
the  same  entity  on  March  15,  2015.  The 
second  phase  of  Project  E  is  located  on 
a  contiguous  site.  Credits  are  allocated 
to  the  second  phase  of  Project  E  on 
October  30,  2015.  The  aggregate  amount 
of  credits  allocated  to  the  two  phases  of 
Project  E  exceeds  the  amount  of  credits 
that  may  be  allocated  to  an  applicant  in 
one  year  under  the  allocating  agency’s 
QAP  and  is  the  reason  that  applications 
were  made  in  multiple  phases.  The 
second  phase  of  Project  E  is,  therefore, 
eligible  for  the  increase  in  basis 
accorded  a  project  in  a  2014  DDA, 
because  it  meets  all  of  the  conditions  to 
be  a  part  of  a  multiphase  project. 

(Case  F)  Project  F  is  a  multiphase 
project  located  in  a  2014  DDA  that  is  not 
a  designated  DDA  in  2015.  The  first 
phase  of  Project  F  received  an  allocation 
of  credits  in  2014,  pursuant  to  an 
application  filed  March  15,  2014,  which 
does  not  describe  the  multiphase 
composition  of  the  project.  An 
application  for  tax  credits  for  the  second 
phase  of  Project  F  is  filed  with  the 
allocating  agency  by  the  same  entity  on 
March  15,  2016.  Credits  are  allocated  to 
the  second  phase  of  Project  F  on 
October  30,  2016.  The  aggregate  amount 
of  credits  allocated  to  the  two  phases  of 
Project  F  exceeds  the  amount  of  credits 
that  may  be  allocated  to  an  applicant  in 
one  yecir  under  the  allocating  agency’s 
QAP.  The  second  phase  of  Project  F  is, 
therefore,  not  eligible  for  the  increase  in 
basis  accorded  a  project  in  a  2014  DDA, 
since  it  does  not  meet  all  of  the 
conditions  for  a  multiphase  project,  as 
defined  in  this  notice.  The  original 
application  for  credits  for  the  first  phase 
did  not  describe  the  multiphase 
composition  of  the  project.  Also,  the 
application  for  credits  for  the  second 
phase  of  Project  F  was  not  made  in  the 
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year  immediately  following  the  first 
phase  application  year. 

Findings  and  Certifications 
Environmental  Impact 

This  notice  involves  the 
establishment  of  fiscal  requirements  or 
procedures  that  are  related  to  rate  and 
cost  determinations  and  do  not 
constitute  a  development  decision 
afiecting  the  physical  condition  of 
specific  project  areas  or  building  sites. 
Accordingly,  under  40  CFR  1508.4  of 
the  regulations  of  the  Council  on 
Environmental  Quality  and  24  CFR 
50.19(c)(6)  of  HUD’s  regulations,  this 
notice  is  categorically  excluded  from 
environmental  review  under  the' 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321). 

Federalism  Impact 

Executive  Order  13132  (entitled 
“Federalism”)  prohibits  an  agency  from 
publishing  any  policy  document  that 
has  federalism  implications  if  the 
document  either  imposes  substantial 
direct  compliance  costs  on  state  and 
local  governments  and  is  not  required 
by  statute,  or  the  document  preempts 
state  law,  unless  the  agency  meets  the 
consultation  and  funding  requirements 
of  Section  6  of  the  executive  order.  This 
notice  merely  designates  DDAs  as 
required  under  Section  42  of  the  IRC,  as 
amended,  for  use  by  political 
subdivisions  of  the  states  in  allocating 
the  LIHTC.  This  notice  also  details  the 
technical  methodology  used  in  making 
such  designations.  As  a  result,  this 
notice  is  not  subject  to  review  under  the 
order. 

Dated:  November  11,  2013. 

Shaun  Donovan, 

Secretary. 

IFR  Doc.  2013-27505  Filed  11-15-13;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Safety  and  Environmental 
Enforcement 

[Docket  ID  BSEE-2013-0012;  OMB  Control 
Number  1014-0022;  134E1700D2 
EEEE500000  ETISFOOOO.DAQOOO] 

Information  Collection  Activities: 
General;  Proposed  Collection; 
Comment  Request 

action:  60-day  Notice. 

SUMMARY:  To  comply  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA),  Bureau  of  Safety  and 
Environmental  Enforcement  (BSEE)  is 
inviting  comments  on  a  collection  of 


information  that  we  will  resubmit  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval.  The 
resubmission  of  this  information 
collection  request  (ICR)  is  necessary  to 
include  a  form  that  we  developed  to 
clarify  and  facilitate  submission  of 
certain  voluntary  paperwork 
requirements  in  the  regulations  under 
Subpart  A,  General.  The  new  form  is 
BSEE-0011  and  entails  no  additional 
information  collection  burden  to  that 
already  approved  by  OMB  for  the 
Subpart  A  regulations. 

DATES:  You  must  submit  comments  by 
January  17,  2014. 

ADDRESSES:  You  may  submit  comments 
by  either  of  the  following  methods  listed 
below. 

•  Electronically:  go  to  http:// 
www.reguIations.gov.  In  the  Search  box, 
enter  BSEE-2013-0012  then  click 
search.  Follow  the  instructions  to 
submit  public  comments  and  view  all 
related  materials.  We  will  post  all 
Comments. 

•  Email  cheryl.bIundon@bsee.gov. 

Mail  or  hand-carry  comments  to  the 
Department  of  the  Interior;  BSEE; 
Regulations  and  Standards  Branch; 
Attention:  Cheryl.  Blundon;  381  Elden 
Street  HE3313;  Herndon,  Virginia 
20170—4817.  Please  reference  ICR  1014- 
0022  in  your  comment  and  include  your 
name  and  return  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chdryl  Blundon,  Regulations  and 
Standards  Branch  at  (703)  787-1607  to 
request  additional  information  about 
this  ICR. 

SUPPLEMENTARY  INFORMATION: 

Title:  30  CFR  250,  Subpart  A,  General. 

OMB  Control  Number:  1014-0022. 

Form(s):  BSEE-0011. 

Abstract:  The  Outer  Continental  Shelf 
(OCS)  Lands  Act,  as  amended  (43  U.S.C. 
1331  et  seq.  and  43  U.S.C.  1801  et  seq.), 
authorizes  the  Secretary  of  the  Interior 
to  prescribe  rules  and  regulations 
necessary  for  the  administration  of  the 
leasing  provisions  of  the  Act  related  to 
mineral  resources  on  the  OCS.  Such 
rules  and  regulations  will  apply  to  all 
operations  conducted  under  a  lease, 
right-of-way,  or  a  right-of-use  and 
easement.  Operations  on  the  OCS  must 
preserve,  protect,  and  develop  oil  and 
natural  gas  resources  in  a  manner  that 
is  consistent  with  the  need  to  make  such 
resources  available  to  meet  the  Nation’s 
energy  needs  as  rapidly  as  possible;  to 
balance  orderly  energy  resource 
development  with  protection  of  human, 
marine,  and  coastal  environments;  to 
ensure  the  public  a  fair  and  equitable 
return  on  the  resources  of  the  OCS;  and 
to  preserve  and  maintain  free  enterprise 
competition.  Section  1332(6)  states  that 


“operations  in  the  [Ojtiter  Continental 
Shelf  should  be  conducted  in  a  safe 
manner  by  well  trained  personnel  using 
technology,  precautions,  and  other 
techniques  sufficient  to  prevent  or 
minimize  the  likelihood  of  blowouts, 
loss  of  well  control,  fires,  spillages, 
physical  obstructions  to  other  users  of 
the  waters  or  subsoil  and  seabed,  or 
other  occurrences  which  may  cause 
damage  to  the  environment  or  to 
property  or  endanger  life  or  health.” 

In  addition  to  the  general  rulemaking 
authority  of  the  OCSLA  at  43  U.S.C. 

1334,  section  301(a)  of  the  Federal  Oil 
and  Gas  Royalty  Management  Act 
(FOGRMA),  30  U.S.C.  1751(a),  grants 
authority  to  the  Secretary  to  prescribe 
such  rules  and  regulations  as  are 
reasonably  necessary  to  carry  out 
FOGRMA’s  provisions.  While  the 
majority  of  FOGRMA  is  directed  to 
royalty  collection  and  enforcement, 
some  provisions  apply  to  offshore 
operations.  For  example,  section  108  of 
FOGRMA,  30  U.S.C.  1718,  grants  the 
Secretary  broad  authority  to  inspect 
lease  sites  for  the  purpose  of 
determining  whether  there  is 
compliance  with  the  mineral  leasing 
laws.  Section  109(c)(2)  and  (d)(1),  30 
U.S.C.  1719(c)(2)  and  (d)(1),  impose 
substantial  civil  penalties  tor  failure  to 
permit  lawful  inspections  and  for 
knowing  or  willful  preparation  Or 
submission  of  false,  inaccurate,  or 
misleading  reports,  records,  or  other 
information.  Because  the  Secretary  has 
delegated  some  of  the  authority  under 
FOGRMA  to  BSEE,  30  U.S.C.  1751  is 
included  as  additional  authority  for 
these  requirements. 

These  authorities  and  responsibilities 
are  among  those  delegated  to  the  Bureau 
of  Safety  and  Environmental 
Enforcement  (BSEE).  The  regulations  at 
30  CFR  250,  Subpart  A,  concern  the 
general  regulatory  requirements  of  the 
oil,  gas,  and  sulphur  operations  on  the 
OCS.  This  specific  collection  pertains  to 
a  new  form,  BSEE-0011,  iSEE,  Internet- 
Based  Safety  and  Environmental 
Enforcement  Reporting  System,  that  was 
created  to  clarify  what  information  is 
needed  when  someone  reports  an 
apparent  violation.  Regulations 
governing  reports  and  investigations  of 
possible  violations  are  covered  under 
§  250.193  and  are  for  the  most  part, 

(a)  Any  person  may  report  to  BSEE 
any  hazardous  or  unsafe  working 
condition  on  any  facility  engaged  in 
OCS  activities,  and  any  possible 
violation  or  failure  to  comply  with: 

(1)  Any  provision  of  the  Act, 

(2)  any  provision  of  a  lease,  approved 
plan,  or  permit  issued  under  the  Act, 

(3)  any  provision  of  any  regulation  or 
order  issued  under  the  Act,  or 
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(4)  any  other  Federal  law  relating  to 
safety  of  offshore  oil  and  gas  operations. 

(b)  To  make  a  report  under  this 
section,  a  person  is  not  required  to 
know  whether  any  legal  requirement 
listed  in  (a)  has  been  violated. 

(c)  When  BSEE  receives  a  report  of  a 
possible  violation,  or  when  a  BSEE 
employee  detects  a  possible  violation, 
BSEE  will  investigate  according  to  BSEE 
procedures. 

Regulations  at  30  CFR  250,  Subpart  A, 
implement  these  statutory  requirements. 
We  use  the  information  to  investigate 
potential  violations  related  to  OCS 
activities. 

BSEE  developed  a  new  form  that 
respondents  must  use  to  submit  certain 
information  collection  requirements 
under  §  250.193.  This  form  entails  no 
additional  burden  as  it  only  clarifies 
and  facilitates  the  submission  of  the 
currently  approved  information 
collection  requirements  to  which  the 
form  pertains.  This  resubmitted  ICR  is 
revised  to  only  include  the  new  Form 
BSEE-0011,  iSEE,  Internet-Based  Safety 
and  Environmental  Enforcement 
Reporting  System.  No  burden  hours 
have  been  changed  from  the  currently 
OMB  approved  collection.  The 


Citation 
30  CFR  250 
Subpart  A 


information  on  BSEE-0011  is  as  follows: 
The  first  4  parts  of  the  form  are  for  the 
purposes  of  asking  follow-up  questions 
if  necessary — First  and  Last  Name, 

Email  Address,  Phone  number. 

— The  Category  of  Information  section  is 
used  to  specify  what  type  of  potential 
violation  is  being  reported  so  that  it 
can  be  routed  internally  to  the 
appropriate  BSEE  personnel. 

— Tne  Region  drop  down  menu  is  used 
to  specify  which  region  the  potential 
violation  occurred  in  so  that  it  can  be 
routed  internally  to  the  appropriate 
BSEE  personnel. 

— The  Location  Information  provides 
BSEE  with  the  ability  to  locate  (using 
various  data  options  as  entered  by  the 
reporting  party)  where  the  potential 
violation  took  place.  We  request, 
Compcmy  Ncune,  Area  Block,  Lease 
Number,  Production  Facility  Name, 
Drilling  Rig  Name,  GPS  Coordinate 
Latitude  and  Longitude,  Other,  if  this 
information  is  known. 

— Date  of  Offense — ^self-explanatory. 

— Detailed  Description  of  ftoblem  or 
Event — self-explanatory. 

We  will  protect  personally 
identifiable  information  about 
individuals  according  to  the  Privacy  Act 


(5  U.S.C.  552a)  and  DOI’s  implementing 
regulations  (43  CFR  2).  We  will  also 
protect  proprietary  information  under 
the  Freedom  of  Information  Act 
(5  U.S.C.  552),  DOTs  implementing 
regulations  (43  CFR  2);  as  well  as  30 
CFR  250.197,  Data  and  information  to 
be  made  available  to  the  public  or  for 
limited  inspection,  and  30  CFR  252, 

OCS  Oil  and  Gas  Information  Program. 

Frequency:  On  occasion. 

Description  of  Respondents:  Potential 
respondents  comprise  Federal  oil,  gas, 
or  sulphur  lessees,  operators  and/or  the 
general  public. 

Estimated  Reporting  and 
Recordkeeping  Hour  Burden:  The 
currently  approved  annual  reporting 
burden  for  this  one  requirement  is  9 
hours  and  continues  to  remain  the  same 
in  this  request.  The  following  chart 
details  the  individual  components  and 
respective  hour  burden  estimates  of  this 
ICR.  In  calculating  the  burdens,  we 
assumed  that  respondents  perform 
certain  requirements  in  the  normal 
course  of  their  activities.  We  consider 
these  to  be  usual  and  customary  and 
took  that  into  account  in  estimating  the 
burden. 


Reporting  or  recordkeeping 
requirement 


Hour  burden 


193;  Form  BSEE-0011  .  Report  apparent  violations  or  non-compliance 


Estimated  Reporting  and 
Recordkeeping  Non-Hour  Cost  Burden: 
We  have  identified  no  non-hour  cost 
burdens  for  this  collection. 

Public  Disclosure  Statement:  The  PRA 
(44  U.S.C.  3501,  et  seq.)  provides  that  an 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
nvunber.  Until  OMB  approves  a 
collection  of  information,  you  are  not 
obligated  to  respond. 

Comments:  Before  submitting  an  ICR 
to  OMB,  PRA  section  3506(c)(2)(A) 
requires  each  agency  “.  .  .to  provide 
notice  .  .  .  and  otherwise  consult  with 
members  of  the  public  and  affected 
agencies  concerning  each  proposed 


collection  of  information  .  . 

Agencies  must  specifically  solicit 
comments  to:  (ai  Evaluate  whether  the 
collection  is  necessary  or  useful;  (b) 
evaluate  the  accuracy  of  the  burden  of  ‘ 
the  proposed  collection  of  information; 
(c)  enhance  the  quality,  usefulness,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  minimize  the  burden 
oh  the  respondents,  including  the  use  of 
technology. 

Agencies  must  also  estimate  the  non- 
hoiur  paperwork  cost  burdens  to 
respondents  or  recordkeepers  resulting 
from  the  collection  of  information. 
Therefore,  if  you  have  other  than  hovu 
burden  costs  to  generate,  maintain,  and 
disclose  this  information,  you  should 


comment  and  provide  your  total  capital 
and  startup  cost  components  or  annual 
operation,  maintenance,  and  purchase 
of  service  components.  For  further 
information  on  this  burden,  refer  to  5 
CFR  1320.3(b)(1)  and  (2),  or  contact  the 
Bureau  representative  listed  previously 
in  this  notice. 

We  will  summarize  written  responses 
to  this  notice  and  address  them  in  our 
submission  for  OMB  approval.  As  a 
result  of  your  comments,  we  will  make 
any  necessary  adjustments  to  the  burden 
in  our  submission  to  OMB. 

The  form  BSEE-0011  is  as  follows: 

BILUNG  CODE  4310-22-P 
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U.S.  DEPARTMENT  OF  THE  INTERIOR  0MB  Control  No.  1014-xxxx 

Bureau  of  Safety  and  Environmental  Enforcement  OMB  Expiration  Date:  xx/xx/xxxx 

iSEE 

Internet-Based  Safety  and  Environmental  Enforcement  Reporting  System 

Please  provide  as  much  information  as  you  can  about  the  suspected  violation  or  noncompliance 
as  well  as  the  location.  The  iSEE  does  not  require  you  to  provide  personal  information.  You 
can  remain  anonymous.  Howevei;,  if  you  provide  contact  information  we  can  contact  you  back 
to  ensure  there  is  enough  detail  in  your  report  to  enable  BSEE  to  take  appropriate  action. 

Last  Name:  _  First  Name: 

Email  Address:  _  Phone  Number:  _ _ 

Category  of  Information  being  reported: 

□  Safety_of  Personnei/Property  Q  Environmental  Q  Marine  Trash  and 
Debris  •  O  Injured  or  Dead  Protected  Species  Q  Discovery  of  Shipwreck  Q 

Other  _ _ 


Region:  Q  Gulf  of  Mexico  □  Pacific  □  Alaska/Artic 
Location  Information  if  Known:  Company  Name: 


Area  Block:  _ Lease  Number:  _ Production  Facility  Name:  _ 

Drilling  Rig  Name:  _ 

GPS  Coordination  Latitude  and  Longitude:  _ 

Date  of  Offense:  _ ^ _ Other:  ' _  . 

REPORT:  Violations  of  Lease  Stipulations;  Noncompliance  with  environmental  mitigation 
measures;  Noncompliance  with  conditions  of  approval  on  a  permit;  Noncompliance  with 
NPDES  permits.  Examples:  Bypassing  oil  spill  prevention  equipment;  Disabling  required 
safety  equipment;  etc. 

Please  describe  in  detail  the  problem  or  event: _ 


DO  NOT  REPORT: 
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Emergencies  and  other  sudden  threats  to  public  health,  such,  as:  Accident/Injuries/Deaths; 

Oil/chemical  spills 

Report  an  incident  using  BSEE  Incident  Reporting  http;/'/bsee.eov/Tnspection-and- 
Entorcemcnf/Accidents-and-Incidents/Reporting.aspx 

Report  an  oil  spill  or  chemical  discharge  online  to  the  National  Response  Center 
http;//www.nrc.uscg.mil/  or  call 
1-800-424-8802. 

PRIVACY  ACT  STATEMENT:  The  iSEE  Reporting  System  website  is  a  free  service  that  provides  the 
ability  for  the  electronic  reporting  of  suspected  VIOLATIONS  of,  or  NONCOMPLIANCE  with,  any  and  all 
safety  or  environmentally-related  laws  or  regulations,  as  well  as  any  VIOLATIONS  of  or 
NONCOMPLIANCE  with  any  associated  lease,  plan,  or  permit  requirements  that  occur  offshore.  All 
*'  requested  personal  information  on  the  violation  form  is  voluntary;  however,  some  personal  information  may 
be  necessary  in  order  to  contact  you  if  an  investigation  takes  place.  Any  information  provided  on  the 
violation  form  will  be  used  to  aid  in  the  investigation  of  suspected  VIOLATIONS  of,  or  NONCOMPLIANCE 
with,  any  and  all  safety  or  environmentally-related  laws  or  regulations,  as  well  as  any  VIOLATIONS  of  or 
NONCOMPLIANCE  with  any  associated  lease,  plan,  or  permit  requirements  that  occur  offshore.  The  BSEE 
will  not  share  personal  information  provided  with  third  parties  for  any  reason.  Please  review  the  BSEE 
Privacy  Policy  for  how  information  is  handled:  http://www.bsee.gov/Privacy-BSEE/. 

Paperwork  Reduction  Act  of  1995  (PRA)  Statement:  The  PRA  (44  U.S.C.  3501  et  seq.)  requires  us  to  inform  you  that  BSEE 
collects  this  information  to  ensure  that  facility  management  is  knowledgeable  of  the  incident  of  noncompliance  issued;  corrective 
action  is  taken  in  a  reasonable  period  of  time;  and  for  component  or  facility  shut-in  enforcement  actions,  (hat  the  identified  component 
or  facility  is  not  returned  to  operation  without  the  prior  notice  to  the  appropriate  BSEE  office.  Responses  are  mandatory  (43  U.S.C. 
1331  et  seq.).  No  proprietary  information  is  collected.  An  agency  may  not  conduct  or  sponsor,  and  you  are  not  required  to  respond  to, 
a  collection  of  information  unless  it  displays  a  currently  valid  OMB  Control  Number.  Public  reporting  burden  for  this  form  is 
estimated  to  average  1.5  hours  per  response,  including  the  time  for  reviewing  instructions,  gathering  and  maintaining  data,  and 
completing  and  reviewing  the  form.  You  may  difect  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  form  to  the 
Information  Collection  Clearance  Officer,  Bureau  of  Safety  and  Environmental  Enforcement  381  Elden  Street  Herndon,  VA  20170. 


Public  Comment  Procedures:  Before 
including  your  address,  phone  number, 
email  address,  or  other  personal 
identifying  information  in  your 
comment,  you  should  be  aware  that 
your  entire  comment — including  your 
personal  identifying  information — may 
be  made  publicly  available  at  any  time. 
While  you  can  ask  us  in  your  comment 
to  withhold  your  personal  identifying 
information  from  public  review,  we 
cannot  guarantee  that  we  will  be  able  to 
do  so. 

Dated:  November  7,  2013. 

Robert  W.  Middleton, 

Deputy  Chief,  Office  of  Offshore  Regulatory 
Programs. 

[FR  Doc.  2013-27531  Filed  11-15-13;  8:45  am) 

BILUNG  CODE  4310-VH-C 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Safety  and  Environmental 
Enforcement 

[Docket  ID  BSEE-201^-0010;  OMB  Control 
Number  1014-0012;  134E1700D2 
EEEE500000  ET1  SFOOOO.DAQOOO] 

Information  Collection  Activities:  Open 
and  Nondiscriminatory  Access  to  Oil 
and  Gas  Pipelines  Under  the  OCS 
Lands  Act;  Proposed  Coilection; 
Comment  Request 

ACTION:  60-day  Notice.  v 

SUMMARY:  To  comply  with  the 
Paperwork  Reduction  Act  of  1995 


(PRA),  Bureau  of  Safety  and 
Environmental  Enforcement  (BSEE)  is 
inviting  comments  on  a  collection  of 
information  that  we  will  submit  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval.  The 
information  collection  request  (ICR) 
concerns  a  renewal  to  the  paperwork 
requirements  in  the  regulations  under 
30  Part' 291,  Open  and 
Nondiscriminatory  Access  to  Oil  and 
Gas  Pipelines  Under  the  OCS  Lands  Act. 
DATES:  You  must  submit  comments  by 
January  17,  2014. 

ADDRESSES:  You  may  submit  comments 
by  either  of  the  following  methods  listed 
below. 

•  Electronically:  go  to  http:// 
www.regulations.gov.  In  the  Search  box, 
enter  BSEE-2013-0010  then  click 
search.  Follow  the  instructions  to 
submit  public  comments  and  view  all 
related  materials.  We  will  post  all 
comments. 

•  Email  nicole.mason@bsee.gov.  Mail 
or  hand-carry  comments  to  the 
Department  of  the  Interior;  BSEE; 
Regulations  and  Standards  Branch; 
Attention:  Nicole  Mason;  381  Elden 

‘Street,  HE3313:  Herndon,  Virginia 
20170-4817.  Please  reference  ICR  1014- 
0012  in  your  comment  and  include  your 
name  and  return  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nicole  Mason,  Regulations  and 
Standards  Branch  at  (703)  787-1605  to 
request  additional  information  about 
this  ICR. 


SUPPLEMENTARY  INFORMATION: 

Tif/e:  30  CFR  Part  291,  Open  and 
Nondiscriminatory  Access  to  Oil  and 
Gas  Pipelines  Under  the  OCS  Lands  Act. 

OMB  Control  Number:  1014-0012. 

Abstract:  The  Outer  Continental  Shelf 
(OCS)  Lands  Act,  as  amended  (43  U.S.C. 
1331  et  seq.  and  43  U.S.C.  1801  et  seq.], 
authorizes  the  Secretary  of  the  Interior 
to  prescribe  rules  and  regulations 
necessary  for  the  administration  of  the 
leasing  provisions  of  that  Act  related  to 
mineral  resources  on  the  OCS.  Such 
rules  and  regulations  will  apply  to  all 
operations  conducted  under  a  lease, 
right-of-way,  or  a  right-of-use  and 
easement.  Operations  on  the  OCS  must 
preserve,  protect,  and  develop  oil  and 
natural  gas  resources  in  a  manner  that 
is  consistent  with  the  need  to  make  such 
resources  available  to  meet  the  Nation’s 
energy  needs  as  rapidly  as  possible:  to 
balance  orderly  energy  resource 
development  with  protection  of  human, 
marine,  and  coastal  environments:  to 
ensure  the  public  a  fair  and  equitable 
return  on  the  resources  of  the  DCS;  and 
to  preserve  and  maintain  free  enterprise 
competition. 

Section  1334(f)(1)  states  “Except  as 
provided  in  paragraph  (2),  every  permit, 
license,  easement,  right-of-way,  or  other 
grant  of  authority  for  the  transportation 
by  pipeline  on  or  across  the  Outer 
Continental  Shelf  of  oil  or  gas  shall 
require  that  the  pipeline  be  operated  in 
accordance  with  the  following 
competitive  principles:  (A)  The  pipeline 
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must  provide  open  and 
nondiscriminatory  access  to  both  owner 
and  non-owner  shippers.” 

The  Independent  Offices 
Appropriations  Act  (31  U.S.C.  9701),  the 
Omnibus  Appropriations  Bill  (Pub.  L. 
104-133, 110  Stat.  1321,  April  26, 

1996),  and  OMB  Circular  A-25, 
authorize  Federal  agencies  to  recover 
the  full  cost  of  services  that  confer 
special  benefits.  Regulations  at 
§§  291.106(b)  and  108  require  a 
nonrefundable  processing  fee  of  $7,500 
that  a  shipper  must  pay  when  filing  a 
complaint  to  BSEE.  Federal  policy  and 
statute  require  us  to  recover  the  cost  of 
services  that  confer  special  benefits  to 
identifiable  non-Federal  recipients. 

These  authorities  and  responsibilities 
are  among  those  delegated  to  BSEE;  and 
30  CFR  Part  291  implements  these 
statutory  requirements.  These 
regulations  concern  open  and 
nondiscriminatory  access  to  pipelines, 
and  are  the  subject  of  this  collection. 


The  BSEE  will  use  the  submitted 
information  to  initiate  a  more  detailed 
investigation  into  the  specific 
circumstances  associated  with  a 
complainant’s  allegation  of  denial  of 
access  or  discriminatory  access  to 
pipelines  on  the  OCS.  The  complaint 
information  will  be  provided  to  the 
alleged  offending  party.  Informal 
resolution  of  the  complaint  is  an  option 
via  a  hotline  or  alternative  dispute 
resolution.  The  BSEE  may  request 
additional  information  upon  completion 
of  the  initial  investigation. 

Commercial  or  financial  information 
submitted  to  the  Department  of  the 
Interior  relative  to  minerals  removed 
finm  the  Federal  OCS  may  be 
proprietary.  The  BSEE  will  protect 
information  considered  proprietary  and 
will  not  disclose  documents  exempt 
firom  disclosure  under  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and  its 
implementing  regulations  (43  CFR  part 
2).  The  BSEE  will  protect  personally 
identifiable  information  about 


individuals  according  to  the  Privacy  Act 
(5  U.S.C.  552a)  and  DOFs  implementing 
regulations  (43  CFR  part  2).  No  items  of 
a  sensitive  nature  are  collected. 
Responses  to  this  ICR  are  required  to 
obtEun  and  retain  a  benefit,  or  are 
voluntary. 

Frequency:  On  occasion. 

Description  of  Respondents:  Shippers 
who  do  business  on  the  OCS  and 
companies  that  pay  royalties  on  the 
OCS. 

Estimated  Reporting  and 
Recordkeeping  Hour  Burden:  The 
currently  approved  annual  reporting 
burden  for  this  collection  is  51  hours. 
The  following  chart  details  the 
individual  components  and  respective 
hour  burden  estimates  of  this  ICR.  In 
calculating  the  burdens,  we  assumed 
that  respondents  perform  certain 
requirements  in  the  normal  course  of 
their  activities.  We  consider  these  to  be 
usual  and  customary  and  took  that  into 
account  in  estimating  the  burden. 


Burden  Breakdown  . 


Citation  30  CFR  291 

Reporting  &  recordkeeping  requirement 

1 - ^  - - 

Hour  burden 

Non-hour  cost  burden 

105,  106,  108,  109,  111  . 

Submit  complaint  (with  fee)  to  BSEE  and  affected  parties.  Request 
confidential  treatment  and  respond  to  BSEE  decision. 

50 

$7,500  processing  fee 

106(b),  109 . 

Request  waiver  or  reduction  of  fee  . 

1 

104(b),  107,  111  . ' 

Submit  response  to  a  complaint.  Request  confidential  treatment  and 

Information  that  is  required  after 

respond  to  BSEE  decision. 

an  investigation  is  opened 
against  a  specific  entity  is  ex¬ 
empt  under  the  PRA  (5  CFR 
1320.4). 

110  . 

Submit  required  information  for  BSEE  to  make  a  decision. 

114, 115(a) . 

Submit  appeal  on  BSEE  final  decision. 

Estimated  Reporting  and 
Recordkeeping  Non-Hour  Cost  Burden: 
The  currently  OMB  approved  non-hour 
cost  burdens  total  $7,500.  We  have 
identified  one  non-hour  cost  burden  for 
this  collection.  The  BSEE  requires  that 
shippers  pay  a  nonrefundable  fee  of 
$7,500  for  a  complaint  submitted  to 
BSEE.  We  have  not  identified  any  other 
non-hour  cost  brndens. 

Public  Disclosure  Statement:  The  PRA 
(44'U.S.C.  3501,  et  seq.)  provides  that  an 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  Until  OMB  approves  a 
collection  of  information,  you  are  not 
obligated  to  respond. 

Comments:  Before  submitting  an  ICR 
to  OMB,  PRA  section  3506(c)(2)(A) 
requires  each  agency  “.  .  .to  provide 


notice  .  .  .  and  otherwise  consult  with 
members  of  the  public  and  affected 
agencies  concerning  each  proposed 
collection  of  information  .  .  .”. 

Agencies  must  specifically  solicit 
comments  to:  (a)  Evaluate  whether  the 
collection  is  necessary  or  useful;  (b) 
evaluate  the  accuracy  of  the  burden  of 
the  proposed  collection  of  information; 
(c)  enhance  the  quality,  usefulness,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  minimize  the  burden 
on  the  respondents,  including  the  use  of 
technology. 

Agencies  must  also  estimate  the  non¬ 
hour  paperwork  cost  burdens  to 
respondents  or  recordkeepers  resulting 
from  the  collection  of  information. 
Therefore,  if  you  have  other  than  hour 
burden  costs  to  generate,  maintain,  and 
disclose  this  information,  you  should 


comment  and  provide  your  total  capital 
and  startup  cost  components  or  annual 
operation,  maintenance,  and  purchase 
of  service  components.  For  further 
information  on  this  burden,  refer  to  5 
CFR  1320.3(b)(1)  and  (2),  or  contact  the 
Bureau  representative  listed  previously 
in  this  notice. 

We  will  summarize  written  responses 
to  this  notice  and  address  them  in  our 
submission  for  OMB  approval.  As  a 
result  of  your  comments,  we  will  make 
any  necessary  adjustments  to  the  burden 
in  our  submission  to  OMB. 

Public  Comment  Procedures:  Before 
including  your  address,  phone  number, 
email  address,  or  other  personal 
identifying  information  in  your 
comment,  you^ should  be  aware  that 
yom  entire  comment-including  your 
personal  identifying  information — may 
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be  made  publicly  available  at  any  time. 

I  While  you  can  ask  us  in  your  comment 
I  to  withhold  your  personal  identifying 
information  from  public  review,  we 
cannot  guarantee  that  we  will  be  able  to 
do  so. 

BSEE  Information  Collection 
Clearance  Officer:  Cheryl  Blundon  (703) 
787-1607. 

Dated:  November  7,  2013. 

Robert  W.  Middleton, 

Deputy  Chief,  Office  of  Offshore  Regulatory 
Programs. 

[FR  Doc.  2013-27532  Filed  11-15-13;  8:45  am] 

BILUNG  CODE  4310-VH-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

[FWS-tR3-R-201  2-N270; 
FXRS85550300000-XXX-FF03R04000] 

Draft  Long  Range  Transportation  Plan 
for  U.S.  Fish  and  Wildlife  Service 
Lands  in  the  Midwest  Region 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  availability;  request 
for  comments. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  announce  the 
availability  of  a  draft  long  range 
transportation  plan  for  public  review 
and  comment.  The  Draft  Long  Range 
Transportation  Plan  outlines  a  strategy 
for  improving  and  maintaining 
transportation  assets  that  provide  access 
to  Service-managed  lands  in  the 
Midwest  Region  (Illinois,  Indiana,  Iowa, 
Michigan,  Minnesota,  Missouri,  Ohio, 
and  Wisconsin)  over  the  next  20  years. 
DATES:  We  must  receive  written 
comments  on  or  before  December  18, 
2013. 

ADDRESSES:  Document  Review:  If  you 
wish  to  review  the  draft  plan,  you  may 
obtain  a  copy  by  visiting  our  Web  site 
at  http://www.fws.gov/midwest/ 
planning/ currentplans.html. 

Alternatively,  you  may  contact 
Brandon  Jutz,  Regional  Transportation 
Coordinator,  Midwest  Region,  U.S.  Fish 
and  Wildlife  Service,  5600  American  . 
Bouleveurd  West,  Suite  990, 

Bloomington,  MN  (612-713-5407). 

Submitting  Comments:  If  you  wish  to 
comment  on  the  plan,  you  may  submit 
your  comments  in  writing  by  any  one  of 
the  following  methods: 

•  U.S.  mail:  Regional  Transportation 
Coordinator,  at  the  above  address. 

•  Jiand-delivery:  Regional 
Transportation  Coordinator,  at  the  above 
address. 

•  Fax:612-713-5288. 


•  Email:  Brandon _Jutz@fws.gov. 

For  additional  information  about 

submitting  comments,  see  the  “Public 
Availability  of  Comments”  section 
below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brandon  Jutz,  at  the  above  address, 
phone  number,  or  email. 

SUPPLEMENTARY  INFORMATION: 

Introduction  '' 

With  this  notice,  we  make  the  Draft 
LRTP  for  the  Midwest  Region  of  the  U.S. 
Fish  and  Wildlife  Service  available  for 
public  review  and  comment.  When 
hnalized,  the  LRTP  will  apply  to 
Service-managed  lands  in  Illinois, 
Indiana,  Iowa,  Michigan,  Minnesota, 
Missouri,  Ohio,  and  Wisconsin. 

Background 

The  Moving  Ahead  for  Progress  iit  the 
21st  Century  Act  (Map-21)  requires  all 
Federal  land  management  agencies  to 
conduct  long-range  transportation 
planning  in  a  manner  that  is  consistent 
with  metropolitan  planning 
organization  and  State  departments  of 
transportation  planning.  This  LRTP  was 
initiated  within  the  Service  to  achieve 
the  following: 

•  Establish  a  defensible  structure  for 
sound  transportation  planning  and 
decision-making. 

•  Establish  a  vision,  mission,  goals, 
and  objectives'  for  transportation 
planning  in  the  Service’s  Midwest 
Region. 

•  Implement  coordinated  and 
cooperative  transportation  partnerships 
in  an  effort  to  improve  the  Service’s 
transportation  infrastructure. 

•  Bring  the  Service  into  compliance 
with  the  Moving  Ahead  for  Progress  in 
the  21st  Century  Act  (MAP-21),  which 
requires  all  Federal  land  management 
agencies  (FLMA)  to  conduct  long-range 
transportation  planning  in  a  manner 
that  is  consistent  with  metropolitan 
planning  organization  (MPO)  and  State 
department  of  transportation  (DOT) 
planning. 

•  Integrate  transportation  planning 
and  funding  for  wildlife  refuges  and  fish 
hatcheries  into  existing  and  future 
Service-  management  plans  and 
strategies-r— e.g.,  comprehensive 
conservation  plans  (CCPs)  and 
comprehensive  hatchery  management 
plans  (CHMPs). 

•  Increase  awareness  of  Alternative 
Transportation  Systems  (ATS)  and 
associated  benefits. 

•  Develop  best  management  practices 
(BMP)  for  transportation  improvements 
on  Service  lands. 

•  Serve  as  a  pilot  project  for  the 
implementation  of  a  region-level 


transportation  planning  process  within 
the  Service. 

LRTP  Mission,  Goals,  and  Objectives 

Through  a  collaborative  effort,  the 
Refuge  and  Fisheries  Programs,  in 
cooperation  with  the  planning  and 
visitor  services  programs  within  the 
Service’s  Midwest  Region,  have 
contributed  to  defining  the  mission, 
goals,  and  objectives  presented  in  this 
document.  The  resulting  mission,  goals, 
and  objectives  are  intended  to  provide 
a  systematic  approach  to  guide  the 
process  for  evaluating  and  selecting 
transportation  improvement  for  the 
Service.lands  in  the  Midwest  Region. 
These  guiding  principles  have  shaped  - 
the  development,  conclusions,  and 
recommendations  of  this  LRTP. 

Mission 

To  support  the  Service’s  mission  by 
connecting  people  to  fish,  wildlife,  and 
their  habitats  through  strategic 
implementation  of  transportation 
programs. 

Goals  and  Objectives 

This  long-range  transportation  plan 
has  six  categories  of  goals:  Resource 
protection,  safety  and  condition, 
welcome  and  orientation,  planning, 
partnerships,  and  sustainability.  Under 
each  goal,  we  present  distinct  objectives 
that  move  us  to  the  goal. 

•  Natural  Resoutce  Protection:  Ensure 
that  the  transportation  program  helps  to 
conserve  and  enhance  fish,  wildlife,  and 
plant  resources  and  their  habitats. 

Objective  1:  Identify,  research,  and  - 
adopt  BMPs  for  planning,  design, 
construction,  and  maintenance  that 
mitigate  impacts  of  transportation. 

Objective  2:  Reduce  transportation- 
related  conflicts  with  fish  and  wildlife 
corridors  on  or  adjacent  to  Service 
lands. 

•  Safety  and  Conditions:  Provide  a 
safe  and  reliable  transportation  network 
to  and  within  Service  lands. 

Objective  1 :  Identify  and  reduce  safety 
problems  and  modal  conflicts  to  and 
within  Service  lands. 

Objective  2:  Ensure  that  mission- 
critical  transportation  assets  are 
maintained  in  “good”  condition. 

•  Welcome  and  Orientation:  Develop 
and  maintain  a  transportation  network 
that  enhances  the  welcoming  and 
orienting  experience  of  visitors. 

Objective  1:  Provide  public 
inforihation  to  enable  visitors  to  easily 
get  to  refuges  and  hatcheries  and  to  use 
their  sites. 

Objective  2:  Engage  the  visitors  with 
compelling  information  so  he/she  has  a 
better  understanding  of  the  purpose  of 
wildlife  conservation  and  enjoyment  of 
natural  resources. 
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Objective  3:  Create  a  consistent  and 
recognizable  identity  throughout  all 
Service  units  by  using  standard 
materials  for  readily  observed  physical 
elements  associated  with  the 
transportation  system. 

•  Planning:  Integrate  appropriate 
transportation  planning  into  Service 
plans  and  processes. 

Objective  l:Ensrire  consistency  and 
coordination  between  the  project,  imit, 
regional,  and  national  levels  of 
plaiming. 

Objective  2:  Define  need  for 
infrakructure  improvements,  and 
prioritize  projects  using  a  scientific  and 
objective  process. 

•  Partnerships:  Develop  partnerships 
to  leverage  resources  and  develop 
integrated  transportation  solutions. 

Objective  1:  M^imize  leveraging 
opportunities  for  both  funding  and 
resources. 

Objective  2:  Work  with  partners  to 
address  shared  transportation  issues 
that  impact  Service  goals. 

•  Sustainability:  Adopt  and  promote 
sustainable  transportation  practices. 

Objective  1:  Address  climate  change 
and  other  environmental  factors  at  all 
levels  of  transportation  planning, 
design,  project  delivery,  and 
maintenance. 

Objective  2:  Improve  access  to  and 
within  Service  lands  by  transit  or  non- 
motorized  transportation  and 
information  systems. 

Objective  3:  Reduce  fossil  fuel  energy 
consumption. 

Next  Steps 

After  this  comment  period  ends,  we 
will  analyze  the  comments  and  address 
them  in  the  form  of  a  final  LRTP. 

Public  Availability  of  Comments 

Before  including  your  address,  phone 
number,  email  address,  or  other 
personal  identifying  information  in  your 
comment,  you  should  be  aware  that 


your  entire  comment — including  your 
personal  identifying  information — may 
be  made  publicly  available  at  any  time. 
While  you  can  ask  us  in  your  comment 
to  withhold  your  personal  identifying 
information  from  public  review,  we 
carmot  guarantee  that  we  will  be  able  to 
do  so. 

Charles  M.  Wooiey, 

Acting  Regional  Director,  Midwest  Region, 
U.S.  Fish  and  Wildlife  Service. 

[FR  Doc.  2013-27433  Filed  11-1^13;  8:45  am] 
BH.UNO  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

[FWS-R8^HC-201 3-N251 ; 
FXFR1334088TWG0W4-123-FF08EACT00] 

Trinity  Adaptive  Management  Working 
Group;  Pubiic  Meeting  and 
Teleconference 

agency:  Fish  and  Wildlife  Service, 
Interior, 

ACTION:  Notice. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service,  announce  a  public 
meeting  and  teleconference  meeting  of 
the  Trinity  Adaptive  Management 
Working  Group  (TAMWG). 

DATES:  Public  meeting  and 
Teleconference:  TAMWG  Will  meet 
from  10  a.m.  to  4:15  p.m.  Pacific  Time 
on  Monday,  December  9,  2013,  and  from 
10  a.m.  to  3:30  p.m.  Pacific  Time  on 
Tuesday,  December  10,  2013.  Deadlines: 
For  deadlines  and  directions  on 
registering  to  listen  to  the  meeting  by 
phone,  and  submitting  written  material, 
please  see  “Public  Input”  under 
SUPPLEMENTARY  INFORMATION. 

ADDRESSES:  The  in-person  meeting  will 
be  held  at  the  Indian  Creek  Lodge, 

59741  California  299,  Douglas  City,  CA 
96024.  You  may  participate  in  person  or 
from  your  home  phone. 


FOR  FURTHER  INFORMATION  CONTACT: 

Elizabeth  W.  Hadley,  Redding  Electric 
Utility,  777  Cypress  Avenue,  Redding, 
CA  96001;  telephone:  530-339-7327; 
email:  ehadIey@reupower.com. 
Individuals  with  a  disability  may 
request  an  accommodation  by  sending 
an  email  to  the  point  of  contact  and 
those  accommodations  will  be  provided. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  requirements  of  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.,  we  announce  that  the 
Trinity  Adaptive  Management  Working 
Group  (TAMWG)  will  hold  a  meeting." 

Background 

The  TAMWG  affords  stakeholders  the 
opportunity  to  give  policy,  management, 
and  technical  input  concerning  Trinity 
River  (California)  restoration  efforts  to 
the  Trinity  Management  Council  (TMC). 
The  TMC  interprets  and  recommends 
policy,  coordinates  and  reviews 
management  actions,  and  provides 
organizational  budget  oversight. 

Meeting  Agenda 

•  Designated  Federal  Officer  (DFO) 
updates, 

•  TMC  Chair  report, 

•  Executive  Director’s  report, 

•  TRRP  Contracting, 

•  BLM  Land  Acquisitions, 

•  Hatchery  update  and  fish 
projections, 

•  TRRCD  weed  management, 

•  Design  update, 

•  2014  Gravel  Recommendation, 

•  Bylaw  discussioh, 

•  2014  Flow  Alternatives, 

•  Status  of  Klamath  fall  flow  release, 

•  Mining  issues, 

•  TRRP  workgroup  update,  and 

•  Public  Comment. 

The  final  agenda  will  be  posted  on  the 
Internet  at  http://www.fws.gov/arcata. 

Public  Input 


... 

If  you  wish  to 

You  must  contact 
Elizabeth  Hadley  (FOR 
FURTHER 
INFORMATION 
CONTACT) 
no  later  than 

Listen  to  the  teleconference  via  telephone  . . . 

Submit  written  information  or  questi^s  for  the  TAMWG  to  consider  during  the  teleconference  . 

December  2,  2013. 
December  2,  2013. 

Submitting  Written  Information  or  • 
Questions 

Interested  members  of  the  public  may 
submit  relevant  information  or 
questions  for  the  TAMWG  to  consider 
during  the  meeting.  Written  statements 
must  be  received  by  the  date  listed  in 


“Public  Input,”  so  that  the  information 
may  be  available  to  the  TAMWG  for 
their  consideration  prior  to  this 
teleconference.  Written  statements  must 
be  supplied  to  Elizabeth  Hadley  in  one 
of  the  following  formats:  One  hard  copy 
with  original  signature,  one  electronic 


copy  with  original  signature,  and  one 
electronic  copy  via  email  (acceptable 
file  formats  are  Adobe  Acrobat  PDF,  MS 
Word,  PowerPoint,  or  rich  text  file). 

Registered  speakers  who  wish  to 
expand  on  their  oral  statements,  or 
those  who  wished  to  speak  but  could 
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not  be  accommodated  on  the  agenda, 
may  submit  written  statements  to 
Elizabeth  Hadley  up  to  7  days  after  the 
meeting. 

Meeting  Minutes 

Summary  minutes  of  the  meeting  will 
be  maintained  by  Elizabeth  Hadley  (see 
FOR  FURTHER  INFORMATION  CONTACT).  The 
minutes  will  be  available  for  public 
inspection  within  90  days  after  the 
meeting,  and  will  be  posted  on  the 
TAMWG  Web  site  at  http:// 
www.fws.gov/arcata. 

Dated:  November  12,  2013. 

Joseph  C.  Polos, 

Supervisory  Fish  Biologist,  Areata  Fish  and 
Wildlife  Office,  Areata,  California. 

[FR  Doc.  2013-27499  Filed  11-15-13;  8:45  am] 
BILUNG  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[LLNM006200.L991 1 0OOO.EKOOOO] 

Renewal  of  Approved  Information 
Collection 

AGENCY:  Bureau  of  Land  Management, 
Interior, 

ACTION:  60-Day  notice  and  request  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act,  the  Bureau  of 
Land  Management  (BLM)  invites  public 
comments  on,  and  plans  to  request 
approval  to  continue,  the  collection  of 
information  on  the  purchases  of  crude 
helium  by  Federal  helium  suppliers 
from  the  BLM  and  the  amount  of  refined 
helium  supplied  by  them  to  Federal 
agencies  and  their  contractors.  The 
Office  of  Management  and  Budget 
(OMB)  has  assigned  control  number 
1004-0179  to  this  information 
collection. 


OATES:  Please  submit  comments  on  the 
proposed  information  collection  by 
January  17,  2014. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  fax,  or  electronic 
mail. 

Mail:  U.S.  Department  of  the  Interior, 
Bureau  of  Land  Management,  1849  C 
Street  NW.,  Room  2134LM,  Attention: 
jeem  Sonneman,  Washington,  DC  20240. 

Fax:  to  Jean  Sonneman  at  202-245- 
0050. 

Electronic  mail:  fean_Sonneman@ 
blm.gov. 

Please  indicate  “Attn:  1004-0179” 
regardless  of  the  form  of  your 
comments. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Jolley  at  806-356-1002.  Persons 
who  use  a  telecommunication  device  for 
the  deaf  may  call  the  Federal 
Information  Relay  Service  at  1-800- 
877—8339,  to  leave  a  message  for  Mr. 
Jolley. 

SUPPLEMENTARY  INFORMATION:  OMB 

regulations  at  5  CFR  part  1320,  which 
implement  provisions  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501-3521, 
require  that  interested  members  of  the 
public  and  affected  agencies  be  given  an 
opportunity  to  comment  on  information 
collection  and  recordkeeping  activities 
(see  5  CFR  1320.8(d)  and  1320.12(a)). 
This  notice  identifies  an  information 
collection  that  the  BLM  plans  to  submit 
to  OMB  for  approval.  The  Paperwork 
Reduction  Act  provides  that  an  agency 
may  not  conduct  or  sponsor  a  collection 
of  information  unless  it  displays  a 
currently  valid  OMB  control  number. 
Until  OMB  approves  a  collection  of 
information,  you  are  not  obligated  to 
respond. 

The  BLM  will  request  a  3-year  term  of 
approval  for  this  information  collection 
activity.  Comments  are  invited  on:  (1) 
The  need  for  the  collection  of 
information  for  the  performemce  of  the 


functions  of  the  agency;  (2)  the  acciuacy 
of  the  agency’s  biurden  estimates;  (3) 
ways  to  enhance  the  quality,  utility  gmd 
clarity  of  the  information  collection;  and 
(4)  ways  to  minimize  the  information 
collection  burden  on  respondents,  such 
as  use  of  automated  means  of  collection 
of  the  information.  A  summary  of  the 
public  comments  will  accompany  our 
submission  of  the  information  collection 
requests  to  OMB. 

Before  including  your  address,  phone 
number,  email  address,  or  other 
personal  identifying  information  in  your 
comment,  you  should  be  awar^  that 
your  entire  comment — including  your 
personal  identifying  information — may 
be  made  publicly  available  at  any  time. 
While  you  can  ask  us  in  your  comment 
to  withhold  your  personal  identifying 
information  fi'om  public  review,  we 
cannot  guarantee  that  we  will  be  able  to 
do  so. 

The  following  information  is  provided 
for  the  information  collection: 

Title:  Heliunr Contracts  (43  CFR  Part 
3195). 

OMB  Control  Number:  1004-0179. 

Summary:  This  collection  of 
information  enables  the  BLM  to  operate 
the  Federal  Helium  Reserve  and  provide 
enriched  crude  helium  to  private 
refiners,  in  accordance  with  the  Helium 
Amendments  Act  of  1960  (50  U.S.C.  167 
to  167n),  the  Helium  Privatization  Act 
of  1996  (Pub.  L.  104-273,  74  Stat..918), 
and  43  CFR  part  3195. 

Frequency  of  Collection:  Quarterly. 

Forms:  None. 

Description  of  Respondents:  Suppliers 
and  purchasers  of  Federal  helium. 

Estimated  Annual  Responses:  32. 

Estimated  Annual  Burden  Hours:  104 
hpurs. 

Estimated  Annual  Non-Hour  Costs: 
None. 

The  itemized  burdens  of  this 
collection  are  shown  below: 


Type  of  response 

Number  of 
responses 

Hours  per 
response 

Total  hours 
(Column  B  x 
Column  C) 

A. 

B. 

C. 

D. 

Sales  reports . 

32 

3.25 

104 

Jean  Sonneman, 

Information  Collection  Clearance  Officer, 
Bureau  of  Land  Management. 

(FR  Doc.  2013-27579  Filed  11-15-13;  8:45  am] 
BILUNG  CODE  4310-64-^ 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[LLAK930000.L1 31 00000.FF0000.241 A] 

Renewal  of  Approved  Information 
Collection 

agency:  Bureau  of  Land  Management, 
Interior. 


ACTION:  60-Day  notice  and  request  for 
comments. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act,  the  Bureau  of 
Land  Management  (BLM)  invites  public 
comments  on,  emd  plans  to  request 
approval  to  continue,  the  collection  of 
information  from  participants  in  the  oil 
and  gas  leasing  program  within  the 
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National  Petroleum  Reserve — Alaska 
(NPRA).  The  Office  of  Management  and 
Budget  (OMB)  has  assigned  control 
number  i 004-01 96  to  this  information 
collection. 

DATES:  Please  submit  comments  on  the 
proposed  information  collection  by 
January  17,  2014. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  fax,  or  electronic 
mail.  ^ 

Mail:  U.S.  Department  of  the  Interior, 
Bureau  of  Land  Management,  1849  C 
Street  NW.,  Room  2134LM,  Attention: 
Jean  Soniieman,  Washington,  DC  20240. 

Fax:  to  Jean  Sonneman  at  202-245— 
0050. 

Electronic  mail:  Jean_Sonneman@ 
blm.gov. 

Please  indicate  “Attn:  1004-0196” 
regardless  of  the  form  of  your 
comments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Svejnoha  at  907-271-4407. 
Persons  who  use  a  telecommunication  . 
device  for  the  deaf  may  call  the  Federal 
Information  Relay  .Service  at  1-800- 
877-8339  to  leave  a  message  for  Mr. 
Svejnoha. 

SUPPLEMENTARY  INFORMATION:  OMB 
regulations  at  5  CFR  part  1320,  which 
implement  provisions  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501-3521, 
require  that  interested  members  of  the 
public  and  affected  agencies  be  given  an 
opportunity  to  comment  on  information 
collection  and  recordkeeping  activities 
(see  5  CFR  1320.8(d)  and  1320.12(a)). 


This  notice  identifies  an  infbnnation 
collection  that  the  BLM  plans  to- submit 
to  OMB  for  approval.  The  Paperwork 
Reduction  Act  provides  that  an  agency 
may  not  conduct  or  sponsor  a  collection 
of  information  unless  it  displays  a 
currently  valid  OMB  control  nmnber. 
Until  OMB  approves  a  collection  of 
information,  you  are  not  obligated  to 
respond. 

The  BLM  will  request  a  3-year  term  of 
approval  for  this  information  collection 
activity.  Comments  are  invited  on:  (1) 
The  need  for  the  collection  of 
information  for  the  performance  of  the 
functions  of  the  agency;  (2)  the  accuracy 
of  the  agency’s  burden  estimates:  (3) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  collection:  and 
(4)  ways  to  minimize  the  information 
collection  burden  on  respondents,  such 
as  use  of  automated  means  of  collection 
of  the  information.  A  summary  of  the 
public  comments  will  accompany  our 
submission  of  the  information  collection 
requests  to  OMB. 

Before  including  your  address,  phone 
number,  email  address,  or  other 
personal  identifying  information  in  your 
comment,  you  should  be  aware  that 
your  entire  comment — including  your 
personal  identifying  information — may 
be  made  publicly  available  at  any  time. 
While  you  can  ask  us  in  your  comment 
to  withhold  your  personal  identifying 
information  from  public  review,  we 
cannot  guarantee  that  we  will  be  able  to 
do  so. 


The  following  information  is  provided 
for  the  information  collection: 

Title:  Oil  and  Gas  Leasing:  National 
Petroleum  Reserve — Alaska. 

OMB  Control  Number:  1004-0196. 

Summary:  This  control  number 
applies  to  the  National  Petroleum 
Reserve — Alaska  (NPRA).  In  accordance 
with  the  Naval  Petroleum  Reserve 
Production  Act  (42  U.S.C.  6501-6508) 
and  regulations  at  43  CFR  part  3130,  the 
BLM  may  authorize  participation  in  an  - 
NPRA  unit  agreement.  Participants  in 
such  an  agreement  are  required  to 
comply  with  routine  data  submissions 
that  cure  used  to  document  drilling  and 
production  and  ensure  compliance  with 
the  unit  agreement,  lease  terms, 
regulations.  Onshore  Oil  and  Gas 
Orders,  Notices  to  Lessees,  lease 
stipulations,  or  conditions  of  approval. 

In  addition,  participants  in  such  an 
agreement  may  apply  for  reduction  of 
royalty,  suspension  of  operations  or 
production,  or  a  subsurface  storage 
agreement. 

Frequency  of  Collection:  On  occasion. 

Forms:  None. 

Description  of  Respondents: 
Participants  in  the  oil  and  gas  leasing 
program  within  the  NPRA. 

Estimated  Annual  Responses:  21. 

Estimated  Annual  Burden  Hours: 
217.75  hours. 

Estimated  Annual  Non-Hour  Costs: 
None. 

The  estimated  burdens  are  itemized  in 
the  following  table: 


Type  of  response 
A. 


Royalty  reduction  (43  CFR  3133.4)  . T. . 

Suspension  of  operations  (43  CFR  3135.3)  . 

Notification  of  operations  (43  CFR  3135.6)  . 

Unit  designation  (43  CFR  3137.21  and  3137.23) . 

Notification  of  unit  approval  (43  CFR  3137.25)  . 

Certification  for  modification  (43  CFR  3137.52)  . 

Acceptable  borxling  (43  CFR  3137.60)  . . . 

Charige  of  unit  operator  (43  CFR  3137.61) . 

Certification  of  urrit  obligation  (43  CFR  3137.70)  . :..... 

Certification  of  continuing  devetopment  (43  CFR  3137.71)  . 

Productivity  for  a  participating  area  (43  CFR  3137.84) . 

Unleased  tracts  (43  CFR  3137.87) . . 

Notification  of- productivity  (43  CFR  3137.88) . 

Notification  of  productivity  for  rxxi-unit  well  (43  CFR  3137.91) 

Production  information  (43  CFR  3137.92) . 

Lease  extension  (43  CFR  3137.111) . 

Inability  to  cor^luct  operations  activities  (43  CFR  3137.1 1^  .. 

Unit  tennination  (43  CFR  3137.130) . .7..... 

Impact  mitigation  (43  CFR  3137.135) . . . 

Storage  agreement  (43  CFR  3138.11)  . . 

Totals  . 


Number  of 
responses 

1 

Time  per 
response 

1 

C. 

Total  time 
(Column  B  x 
Column  C) 

D. 

1 

16  hours . 

16  hours. 

1 

4  hours . 

4  hours. 

2 

15  minutes  . 

30  minutes. 

1 

80  hours . 

80  hours. 

1 

1  hour  . 

1  hour. 

1 

4  hours . 

4  hours. 

1 

30  minutes  . 

30  minutes. 

1 

45  minutes  . 

45  minutes. 

1 

2  hours . 

2  hours. 

1 

2  hours . 

2  hours. 

1 

12  hours . 

12  hours. 

1 

3  hours . 

3  hours. 

1 

30  minutes  . 

30  minutes. 

1 

30  minutes  . 

30  minutes. 

] 

1  hour  . 

1  hour. 

1 

3  hours . 

3  hours. 

1 

2  hours . 

2  hours. 

1 

1  hour  . 

1  hour. 

1 

4  hours . ,... 

4  hours. 

1 

80  hours . 

80  hours. 

21 

217.75  hours. 
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Jean  Sonneman, 

Information  Collection  Clearance  Officer, 
Bureau  of  Land  Management. 

[FR  Doc.  2013-27581  Filed  11-15-13;  8:45  am] 

BILUNG  CODE  4310-84-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[LLCOFOOOOO  L16520000.XX0000] 

Notice  of  Meeting,  Rio  Grande  Naturai 
Area  Commission 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  public  nieeting. 

SUMMARY:  In  accordance  with  the 
Federal  liand  Policy  and  Management 
Act  of  1976  and  the  Federal  Advisory 
Committee  Act  of  1972,  the  U.S. 
Department  of  the  Interior,  Bureau  of 
Land  Management  (BLM)  Rio  Grande 
Natural  Area  Commission  will  meet  as 
indicated  below. 

DATES:  The  meeting  will  be  held  from  10 
a.m.  to  3:30  p.m.  on  December  17,  2013. 
ADDRESSES:  Rio  Grande  Water 
Conservation  District,  10900  East  U.S. 
Highway  160,  Alamosa,  CO  81101. 

FOR  FURTHER  INFORMATION  CONTACT:  Kyle 
Sullivan,  Public  Affairs  Specialist,  BLM 
Front  Range  District  Office,  3028  Main 
Street,  Canon  City,  CO  81212.  Phone: 
(303)  239-3861.  Email:  ksullivan® 
blm.gov.  Persons  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
to  contact  the  above  individual  during 
normal  business  hours.  The  FIRS  is 
available  24  hours  a  day,  seven  days  a 
week,  to  leave  a  message  or  question 
with  the  above  individual.  You  will 
receive  a  reply  during  normal  business 
hours. 

SUPPLEMENTARY  INFORMATION:  The  Rio 

Grande  Natural  Area  Commission  was 
established  in  the  Rio  Grande  Natural 
Area  Act  (16  U.S.C.  460rrr-2).  The  nine- 
member  commission  advises  the 
Secretary  of  the  Interior,  through  the 
BLM,  concerning  the  preparation  and 
implementation  of  a  management  plan 
for  non-Federal  land  in  the  Rio  Grande 
Natural  Area,  as  directed  by  law. 
Planned  agenda  topics  for  ^is  meeting 
include  finalizing  recommendations  for 
the  draft  management  plan  and  an 
update  on  the  livestock  trespass  hearing. 
The  public  may  offer  oral  comments  at 
10:15  a.m.  or  written  statements,  which 
may  be  submitted  for  the  commission’s 
consideration.  Please  send  written 
comments  to  Kyle  Sullivan  at  the 
address  above  by  December  3,  2013. 


Depending  on  the  number  of  persons 
wishing  to  comment  and  time  available, 
the  time  for  individual  oral  comments 
may  be  limited.  Summary  minutes  for 
the  commission  meeting  will  be 
maintained  in  the  San  Luis  Valley  Field 
Office  and  will  be  available  for  public 
inspection  and  reproduction  during 
regular  business  hours  within  30  days 
following  the  meeting.  Meeting  minutes 
and  agenda  are  also  available  at: 

WWW.  him  .gov/co/st/en/fo/slvfo.h  tml. 

John  Mehlhoff,'. 

.  BLM  Colorado  Acting  State  Director. 

[FR  Doc.  2013-27500  Filed  11-15-13;  8:45  am] 

BILUNG  CODE  4310-OB-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

[NPS-SER-BISC-1 3990] 
[PX.P0108773E.00.il 

Supplementai  Draft  Environmentai 
impact  Statement/Generai 
Management  Plan,  Biscayne  National 
Park,  Florida 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice  of  Availability  of  a 
Supplemental  Draft  Environmental 
Impact  Statement  for  the  General 
Management  Plan,  Biscayne  National 
Park. 


SUMMARY:  Pursuant  to  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969,  42  U.S.C.  4332(2)(C),  the 
National  Park  Service  (NPS)  announces 
the  availability  of  a  Supplemental  Draft 
Environmental  Impact  Statement/ 
General  Management  Plan 
(Supplemental  Draft  EIS)  for  Biscayne 
National  Park  (Park),  Florida.  The 
Supplemerital  Draft  EIS  describes  and 
analyzes  two  new  alternatives  that  have 
been  developed  since  the  2011  release 
of  the  Draft  Environmental  Impact 
Statement/General  Management  Plan 
(Draft  EIS),  A  new  NPS  preferred 
alternative  has  been  proposed  that 
incorporates  various  management 
prescriptions  to  ensure  protection  and 
enjoyment  of  the  Park’s  resources,  while 
providing  access  for  visitors. 

DATES:  The  NPS  will  accept  comments 
for  a  period  of  90  days  following 
publication  of  the  Environmental 
Protection  Agency’s  Notice  of 
Availability  in  the  Federal  Register.  We 
will  announce  the  dates,  times,  and 
locations  of  public  meetings  on  the 
Supplemental  Draft  EIS  through  the 
NPS  Planning,  Environment,  and  Public 
Comment  (PEPC)  Web  site:  http:// 
parkplanning.nps.gov/BISC  and  media 
outlets. 


I 


ADDRESSES:  Electronic  copies  of  the 
Supplemental  Draft  EIS  will  be  available 
online  at  http://parkplanning.nps.gov/ 
BISC.  A  limited  number  of  compact 
disks  and  printed  copies  will  be  also 
available  at  the  Park  headquarters, 
Biscayne  National  Park,  9700  SW  328 
Street,  Homestead,  FL  33033-5634. 

FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent  Brian  Carlstrom, 

Biscayne  National  Park,  9700  SW  328 
Street,  Homestead,  FL  33033-5634  or  by 
telephone  at  (305)  230-1144. 
SUPPLEMENTARY  INFORMATION:  The  NPS 
released  the  Draft  EIS  to  the  public  in 
August  2011.  Electronic  copies  of  the 
Draft  EIS  can  also  be  found  online  at 
h  Up:// parkplanning.n  ps.gov/BISC. 

During  the  public  comment  period,  over 
18,000  pieces  of  correspondence  were 
received,  which  contained  over  20,000 
comments.  A  key  component  of  the 
agency-preferred  alternative  in  the  Draft 
GMP/EIS  was  inclusion  of  a  marine 
reserve  zone.  The  marine  reserve  zone 
was  proposed  as  an  area  in  the  park 
where  fishing  of  any  kind  would  be 
prohibited  in  order  to  allow  a  portion  of 
the  Park’s  coral  reef  ecosystem  to 
recover  and  to  offer  visitors  a  high- 
quality  visitor  experience  associated 
with  a  healthy,  intact  coral  reef 
ecosystem.  During  the  August  2011 
public  comment  period,  a  number  of 
substantive  comments  were  received 
that  identified  both  positive  and 
negative  impacts  related  to  the 
establishment  of  the  marine  reserve 
zone.  In  particular,  the  Florida  Fish  and 
Wildlife  Conservation  Commission 
(FWC),  with  whom  the  National  Park 
Service  consults  regarding  fishing 
management  actions  in  the  Park,  raised 
a  number  of  significant  issues  about  the 
NPS  preferred  alternative,  including  the 
marine  reserve  zoiie.  The  position  of  the 
State  of  Florida  weis  that  any 
consideration  of  a  marine  reserve  zone 
could  only  occvu  after  measurable 
management  objectives  have  been 
clearly  defined  and  less  restrictive 
management  measures  have  been 
appropriately  implemented  and 
evaluated  in  close  coordination  with 
agencies  and  stakeholders. 

Based  on  the  comments  received,  the 
NPS  undertook  an  evaluative  process  to 
consider  a  nmnber  of  management 
actions  that  could  be  deployed  to 
achieve  the  goal  of  providing  a 
diversified  visitor  use  experience,  while 
protecting  the  Park’s  natural  and 
•  cultural  resources.  Two  new  alternatives 
(alternatives  6  and  7)  were  developed  in 
consultation  with  the  FWC  and  the 
National  Oceanic  and  Atmospheric 
Administration.  These  alternatives 
contain  mahy  of  the  same  elements  as 
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the  original  agency  preferred  alternative, 
such  as  continued  pursuit  of  a  visitor 
center  partnership  in  the  Miami  area, 
except  that  instead  of  including  a 
marine  reserve  zone,  the  alternatives 
include  a  new  concept  referred  to  as  a 
special  recreation  zone.  In  developing 
the  two  new  alternatives,  the  NFS  and 
partner  agencies  are  pursuing  a  new  and 
novel  approach  to  managing  special 
marine  ecosystems  in  a  way  that  seeks 
to  accomplish  the  same  goals  as  a 
marine  reserve  while  accommodating 
recreational  fishing  and  providing  a 
more  enjoyable  and  diverse  visitor 
experience.  The  two  alternatives  are 
described  in  detail  in  chapter  2  of  the 
Supplemental  Draft  EIS.  Chapter  4 
describes  the  key  impacts  of 
implementing  each  of  the  two 
alternatives. 

In  alternative  6  (the  new  agency 
preferred  alternative),  the  special 
recreation  zone  would  include  the 
following  activities  and  limitations: 
Fishing  would  be  allowed  year-round, 
with  a  special  permit  required  for  access 
to  fish  recreationally.  There  would  be 
some  zone-specific  fishing  restrictions 
(e.g.,  no  grouper  or  lobster  take,  no 
siiearfishing),  but  in  general  all  other 
state  fishing  regulations  would  apply. 
There  would  be  no  commercial  fishing 
allowed  in  the  special  recreation  zone, 
with  exception  of  the  existing  ballyhoo 
lampara  net  fishery.  Anchoring  within 
the  zone  would  be  prohibited;  however 
additional  mooring  buoys  would  be 
added  over  time  as  needed  to  disperse 
visitor  use  and  improve  the  safety  of 
diving  operations.  Snorkeling  and 
diving  would  be  encouraged,  and 
marine  debris  would  be  removed 
throughout  the  zone  to  improve  the 
overall  visitor  experience  for  these 
activities.  Alternative  7  is  similar  to 
alternative  6  in  that  it  includes  a  special 
recreation  zone  with  many  of  the  same 
zone-specific  fishing  limitations. 
Differing  from  alternative  6,  alternative 
7  would  not  require  an  access  permit  to 
fish  in  the  zone,  but  the  area  would  be 
closed  to  recreational  fishing  during  the 
summer  months  (June  to  September). 
This  period  is  when  the  coral  reef 
ecosystem  is  most  stressed  by  warm 
water  conditions  and  would  benefit 
greatest  fi'om  a  respite  in  fishing 
pressure. 

Adaptive  management  would  be  used 
in  both  new  alternatives  to  guide  long¬ 
term  decision-making.  Both  alternatives 
would  employ  a  collaborative  research 
and  monitoring  program  (10-year 
Science  Plan)  to  inform  adaptive 
management  decisions.  Under 
alternative  6  only,  in  years  three,  five, 
and  eight,  the  NPS  would  evaluate  effort 
and  take  to  determine  if  the  original 


assumptions  are  being  met.  Effort  and 
take,  in  this  instance,  refer  to  fishing 
intensity  and  total  harvest  of  fish  in  the 
zone  by  permitted  fishermen.  If  the 
assumptions  of  effort  and  take  are  being 
exceeded,  a  multi-agency  team  would 
evaluate  whether  to  reduce  the  number 
of  permits  to  be  issued  for  following 
years.  For  both  Alternatives  6  and  7,  a 
multi-agency  team  would  evaluate  the 
need  for  other  management  actions  that 
may  be  warranted  to  reduce  recreation^ 
impacts,  through  the  adaptive 
management  process.  Depending  on 
site-specific  observations  and  concerns, 
such  actions  might  include  adjustments 
to  the  number  and  location  of  mooring 
buoys,  changes  to  public  messaging  and 
law  enforcement  effort,  and  increased 
effort  to  remove  marine  debris.  For  both 
alternatives,  a  panel  of  experts  would  be 
convened  at  years  five  and  ten  to 
provide  recommendations  on  the 
Science  Plan,  the  monitoring  results, 
and  long-term  management.  After  ten 
years  the  NPS  would  consider 
monitoring  trends  and  panel 
recommendations,  and  would  consult 
with  state  and  federal  agencies  before 
deciding  whether  to  continue  adaptively 
managing  visitor  use  in  the  special 
recreation  zone  or  implement  a  marine 
reserve  zone. 

If  you  wish  to  comment  on  the 
Supplemental  Draft  EIS,  you  may 
submit  your  comments  by  any  one  of 
several  methods.  We  encourage  you  to 
comment  via  the  internet  on  the  PEPC 
Web  site  at  http:// 
parkpIanning.nps.gov/BISC.  An 
electronic  public  comment  form  is 
provided  on  this  Web  site.  You  may  also 
comment  via  mail  to:  Biscayne  National 
Park  GMP,  National  Park  Service,  M. 
Elmer  (DSC-P),  P.O.  Box  25287,  Denver, 
CO  80225-0287;  or  by  hand  delivery  to 
Park  headqucirters,  located  at  the 
address  listed  above. 

Before  including  your  address,  phone 
number,  email  address,  or  other 
personal  identifying  information  in  your 
comment,  please  be  aware  your  entire 
comment — including  your  personal 
identifying  information — may  be  made 
publicly  available  at  any  time.  While 
you  can  ask  us  in  your  comment  to 
withhold  your  personal  identifying 
information  from  public  review,  we 
cannot  guarantee  that  we  will  be  able  to 
do  so. 

The  responsible  official  for  this 
Supplemental  Draft  EIS  is  the  Regional 
Director,  NPS  Southeast  Region,  100 
Alabama  Street  SW.,  1924  Building, 
Atlanta,  Georgia  30303. 


Dated:  November  8.  2013. 

Sherri  Fields, 

Deputy  Regional  Director,  Southeast  Region. 
(FR  Doc.  2013-27578  Filed  11-15-13;  8:45  am]' 
BILUNG  CODE  4310-JD-P 

-  ■  -  -  - 

INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  332-543] 

Trade,  Investment,  and  Industrial 
Policies  in  india:  Effects  on  the  U.S. 
Economy;  Proposed  information 
Coilection;  Comment  Request;  Trade, 
investment,  and  Industrial  Policies  in 
india  Questionnaire 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  In  accordance  with  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  Chapter  :35),  the 
U.S.  International  Trade  Commission 
(Commission)  hereby  giv^  notice  that  it 
plans  to  submit  a  request  for  approval 
of  a  questionnaire  to  the  Office  of 
Management  and  Budget  for  review  and 
requests  public  comment  on  its  draft 
collection. 


OATES:  To  ensure  consideration,  written 
comments  must  be  submitted  on  or 
before  January' 14,  2014. 

ADDRESSES:  Direct  all  written  comments 
to  William  Powers,  Project  Leader,  U.S. 
International  Trade  Commission,  500  E 
Street  SW.,  Washington,  DC  20436  (or 
via  email  at  wiIIiam.powets@usitc.gov). 

Additional  Information:  Copies  of  the 
questionnaire  and  supporting 
investigation  documents  may  be 
obtained  fi'om  project  leader  William 
Powers  [wiIIiam.powers@usitc.gov  or 
202-708-5405)  or  deputy  project  leader 
Renee  Berry  [renee.berry^usitc.gov  or 
202-205-3498).  Supporting  documents 
may  also  be  downloaded  fiom  the 
Commission  Web  site  at  http:// 
www.usitc.gov/research_and_analysis/ 
What_We_Are_Working_On.htm. 
.Hearing-impaired  individuals  may 
obtain  information  on  this  matter  by 
contacting  the  Commission’s  TDD 
terminal  at  202-205-1810.  General 
information  concerning  the  Commission 
may  also  be  obtained  by  accessing  its 
Web  site  [http://www.usitc.gov).  Persons 
with  mobility  impairments  who  will 
need  special  assistance  in  gaining  access 
to  the  Commission  should  contact  the 
Office  of  the  Secretary  at  202-205-2000. 

Purpose  of  Information  Collection: 
The  information  requested  by  the 
questionnaire  is  for  use  by  the 
Commission  in  connection  with 
Investigation  No.  332-543,  Trade, 
'Investment,  and  Industrial  Policies  in 
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India:  Effects  on  the  U.S.  Economy, 
instituted  under  the  authority  of  section 
332(g)  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1332(g)).  This  investigation  was 
requested  by  both  the  House  Committee 
on  Ways  and  Means  and  the  Senate 
Committee  on  Finance  (the 
Committees).  The  Committees  requested 
that  this  investigation  include  a  survey 
of  U.S.  firms  in  selected  industries 
affected  by  Indian  trade,  investment,  or 
industrial  policies.  The  Commission 
expects  to  deliver  the  results  of  its 
investigation  to  the  Committees  by 
December  15,  2014. 

Summary  of  Proposal 

(1)  Number  of  forms  submitted:  1. 

(2)  Title  of  form:  Trade,  Investment, 
and  Industrial  Policies  in  India 
Questionnaire. 

(3)  Type  of  request:  New. 

(4)  Frequency  of  use:  Industry 
questionnaire,  single  data  gathering, 
scheduled  for  2014. 

(5)  Description  of  respondents: 
Companies  in  industries  particularly 
affected  by  Indian  trade,  investment,  or 
industrial  policies. 

(6)  Estimated  number  of  respondents: 
up  to  15,000. 

(7)  Estimated  total  number  of  hours  to 
complete  the  questionnaire  per 
respondent:  12  hours.- 

(8)  Information  obtained  from  the 
questionnaire  that  qualifies  as 
confidential  business  information  will 
be  so  treated  by  the  Commission  and  not 
disclosed  in  a  manner  that  would  reveal 
the  individual  operations  of  a  firm. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  House  Committee  on  Ways  and 
Means  and  the  Senate  Committee  on 
Finance  (the  Committees)  have  directed 
the  Commission  to  produce  a  report  that 
examines  Indian  policies  that 
discriminate  against  U.S.  trade  and 
investment  aq,d  estimates  the  effects 
these  barriers  have  on  the  U.S.  economy 
’  and  U.S.  jobs.  The  Committees  have 
requested  that  the  report  should  (1) 
Provide  an  overview  of  trends  and 
policies  in  India  afi^ecting  trade  and 
foreign  direct  investment:  (2)  describe 
the  significant  policies  currently 
maintained  by  India,  the  U.S.  sectors 
most  affected  by  these  policies,  and 
Indian  competitiveness  in  the  affected 
sectors;  (3)  present  case  studies  of  the 
effects  of  particular  measures;  (4) 
quantify  the  economic  effects  of 
identified  Indian  measures  on  the  U.S. 
economy;  and  (5)  survey  U.S.  firms  in 
selected  sectors  on  their  perceptions  of 
recent  changes  in  Indian  policies  and 
the  effect  these  changes' have  on  U.S. 
firms’  strategies  towards  India.  The 


Commission  will  base  its  report  on  a 
review  of  available  data  and  other 
information,  including  the  collection  of 
primary  data  through  a  survey  of  U.S. 
firms  in  industries  particularly  affected 
by  Indian  policies. 

n.  Method  of  Collection 

Respondents  will  be  mailed  a  letter 
directing  them  to  download  and  fill  out 
a  form-fillable  PDF  questionnaire.  Once 
complete,  respondents  may  submit  it  by 
uploading  it  to  a  secure  Webserver, 
emailing  it  to  the  study  team,  faxing  it, 
or  mailing  a  hard  copy  to  the 
Commission. 

III.  Request  for  Comments 

Comments  are  invited  on  (1)  Whether 
the  proposed  collection  of  information 
is  necessary;  (2)  the  accuracy  of  the 
agency’s  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

The  draft  questionnaire  and  other 
supplementary  documents  may  be 
downloaded  from  the  USITC  Web  site  at 
http://pubapps2.usitc.gov/ 
comments_332  543/ . 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  will  also  become  a  matter  of  public 
record. 

By  order  of  the  Commission. 

Issued:  November  12,  2013. 

Lisa  R.  Barton, 

Acting  Secretary  to  the  Commission. 

(FR  Doc.  2013-27468  Filed  11-15-13;  8:45  am] 

BILUt4G  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

[OMB  Number  1103-0098] 

Agency  Information  Collection 
Activities;  Revision  of  a  Previously 
Approved  Collection,  With  Change; 
Comments  Requested:  COPS 
Application  Package 

ACTION:  60-Day  notice. 

The  Department  of  Justice  (DOJ) 

Office  of  Community  Oriented  Policing 
Services  (COPS)  will  be  submitting  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 


accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  revision  of 
a  previously  approved  information 
collection  is  published  to  obtain 
comments  from  the  pu’olic  and  affected 
agencies. 

The  purpose  of  this  notice  is  to  allow 
for  60  days  for  public  comment  until 
January  17,  2014.  This  process  is 
conducted  in  accordance  with  5  CFR 
1320.10. 

If  you  have  comnlents,  especially  on 
the  estimated  public  burden  or 
associated  response  time,  suggestions, 
or  need  a  copy  of  the  proposed 
information  collection  instrument  with 
instructions  or  additional  information, 
please  contact  Danielle  Ouellette, 
Department  of  Justice  Office  of 
Community  Oriented  Policing  Services, 
145  N  Street  NE.,  Washington,  DC 
20530. 

Written  comments  emd  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

— Evaluate  whether  the  proposed 

collection  of  information  is  necesscuy 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

— Evaluate  the  accuracy  of  the  agency’s 
estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

— Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

— Minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms 
of  information  technology,  e.g., 
permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
Revision  of  a  previously  approved 
collection,  with  change;  comments 
requested. 

(2)  Title  of  the  Form/ Collection:  COPS 
Application  Package. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  sponsoring  the  collection: 
None.  U.S.  Department  of  Justice  Office 
of  Community  Oriented  Policing 
Services. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Law  enforcement  agencies  and 
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other  public  and  private  entities  that 
apply  for  COPS  Office  grants  or 
cooperative  agreements  will  be  asked 
complete  the  COPS  Application 
Pacl^e.  The  COPS  Application  Package 
includes  all  of  the  necessary  forms  and 
instructions  that  an  applicant  needs  to 
review  and  complete  to  apply  for  COPS 
grant  funding.  The  package  is  used  as  a 
standard  template  for  all  COPS 
programs. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  It  is  estimated  that  5000 
respondents  annually  will  complete  the 
form  within  11  hours. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  There  are  an  estimated 
55,000  total  annual  burden  hours 
associated  with  this  collection. 

If  additional  information  is  required 
contact:  Jerri  Murray,  Department 
Clearance  Officer,  United  States 
Department  of  Justice,  Justice 
Management  Division,  Policy  and 
Planning  Staff,  Two  Constitution 
Square,  145  N  Street  NE.,  Washington 
DC  20530. 

Dated:  November  12,  2013. 

Jerri  Murray, 

Department  Clearance  Officer  for  PRA,  U.S. 
Department  of  Justice. 

(FR  Doc.  2013-27467  Filed  11-15-13;  8:45  am) 
BMJJNG  CODE  4410-AT-P 

DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

importer  of  Controlled  Substances; 
Notice  of  Appiication:  Johnson 
Matthey,  inc. 

Pursuant  to  Title  21  Code  of  Federal 
Regulations  1301.34(a),  this  is  notice 
that  on  September  5,  2013,  Johnson 
Matthey,  Inc.,  Pharmaceutical  Materials, 
2003  Nolte  Drive,  West  Deptford,  New 
Jersey  08066-1742,  made  application  by 
renewal  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
an  importer  of  the  following  basic 
classes  of  controlled  substances: 


Drug 

Schedule 

Coca  Leaves  (9040) . 

II 

Thebaine  (93^) . 

II 

Opium,  raw  (9600)  . 

II 

Noroxymorphone  (9668)  . 

II 

Poppy  Straw  Corx^ntrate  (9670) 

II 

The  company  plans  to  import  the 
listed  controlled  substances  as  raw 
materials,  to  be  used  in  the  manufacture 
of  bulk  controlled. substances,  for 
distribution  to  its  customers. 


Comments  and  requests  for  hearings 
on  applications  to  import  narcotic  raw 
material  are  not  appropriate.  72  FR  3417 
(2007). 

In  reference  to  the  non-narcotic  raw 
material,  the  company  plans  to  import 
gram  amounts  to  be  used  as  reference 
standards  for  sale  to  its  customers.  Any 
bulk  manufacturer  who  is  presently,  or 
is  applying  to  be,  registered  with  DEA 
to  manufactme  such  basic  classes  of 
controlled  substances  listed  in 
schedules  I  or  II,  which  fall  under  the 
authority  of  section  1002(a)(2)(B)  of  the 
Act  (21  U.S.C.  952(a)(2)(B))  may,  in  the 
circumstances  set  forth  in  21  U.S.C. 
958(i),  file  comments  or  objections  to 
the  issuance  of  the  proposed  registration 
and  may,  at  the  same  time,  file  a  written 
request  for  a  hearing  on  such 
application  pursuant  to  21  CFR  1301.43 
and  in  such  form  as  prescribed  by  21 
CFR  1316.47. 

Any  such  written  comments  or 
objections  should  be  addressed,  in 
quintuplicate,  to  the  Drug  Pnforcement 
Administration,  Office  of  Diversion 
Control,  Federal  Register  Representative 
(ODW),  8701  Morrissette  Drive, 
Springfield,  Virginia  22152;  and  must  be 
filed  no  later  than  December  18,  2013.- 

This  procedure  is  to  be  conducted 
simultaneously  with,  and  independent 
of,  the  procedures  described  in  21  CFR 
1301.34(b),  (c),  (d),  (e),  and  (f).  As  noted 
in  a  previous  notice  published  in  the 
Federal  Register  on  September  23, 1975, 
40  FR  43745,  all  applicants  for 
registration  to  import  a  basic  class  of 
any  controlled  substance  in  schedules  I 
or  II  are,  and  will  continue  to  be, 
required  to  demonstrate  to  the  Deputy 
Assistemt  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration,  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  958(a):  21  U.S.C.  §  823(a):  and  21 
CFR  1301.34(b),  (c),  (d),  (e),  and  (f)  are 
satisfied. 

Dated:  November  4,  2013. 

Joseph  T.  Rannazzisi, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

(FR  Doc.  2013-27448  Filed  11-15-13;  8:45  am] 

BILUNG  CODE  4410-0»-P 

DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importer  of  Controlled  Substances; 
Notice  of  Application;  Ceriliiant 
Corporation 

Pursuant  to  Title  21  Code  of  Federal 
Regulations  1301.34(a),  this  is  notice 
that  on  July  16,  2013,  Ceriliiant 


Corporation,  811  Paloma  Drive,  Suite  A, 
Round  Rock,  Teifas  78665-2402,  made 
application  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
an  importer  of  the  following  basic 
classes  of  controlled  substances: 

Drug  Schedule 

Methaqualone  (2565)  . I 

JWH-250  (6250)  .  I 

SR-18  also  known  as  RCS-8  I 
(7008). 

XLR11  (7011)  . . ; . . .  I 

JWH-019  (7019)  .  I 

AKB48  (7048) .  I 

JWH-081  (7081)  .  I 

■SR-19  also  known  as  RCS-4  I 

(7104). 

JWH-122  (7122)  .  I 

UR-144  (7144)  .  I 

AM-2201  (7201) .  I 

JWH-203  (7203)  .  I 

Parahexyl  (7374)  .  I 

2C-T-2  (7385)  .  I 

JWH-398  (7398)  .  I 

5-Methoxy-3,4-methylenedioxy-  I 

amphetamine  (7401 ). 
N-Hydroxy-3,4-methylenedioxy-  I 

amphetamine  (7402). 

Bufotenine  (7433) .  I 

N-Ethyl-1-phenylcyclohexylamine  I 

(7455). 

1-(1-Phenylcyclohexyl)pyrrolidine  I 

(7458). 

1  -(1  -PhenylcyclohexyOpyrrolidine  I 

(7470). 

2C-D  (7508) .  I 

2C-E  (7509)  .  I 

2C-H  (7517) .  I 

2C-I  (7518)  .  I 

2C-C  (7519)  .  r  • 

2C-N  (7521.)  .  I 

2C-P  (7524)  .  I 

2C-T-^  (7532)  .  I 

AM-694  (7694) . .  I 

Codeine  methylbromide  (9070)  ....  I 

Acetylmethadol  (9601)  .  I 

AHylprodine  (9602)  .  I 

Alphacetylmethadol  except  levo-  I 

alphacetylmethadol  (9603). 

Alphameprodine  (9604) .  I 

Alphamethadol  (9605)  .  I 

Benzethidine  (9606)  .  I 

Betacetylmethadol  (9607)  . .^....  I 

Betameprodine  (9608) .  I 

Betamethadol  (9609) .  I 

Betaprodine  (9611) .  I 

Hydroxypethidine  (9627)  .  I 

Noracymethadol  (9633) .  I 

Norlevorphanol  (9634)  . .  I 

Normethadone  (9635)  .  I 

Para-Fluorofentanyl  (9812)  .  I 

3-Methylfentanyl  (9813) .  I 

Alpha-methylfentanyl  (9814)  .  I 

Acetyl-alpha-methylfentanyl  I 

(9815). 

Beta-hydroxyfentanyl  (9830)  .  I 

Beta-hydroxy-3-methylfentanyl  I 

(9831). 

Alpha-methylthiofentanyl  (9832) ...  I 

3-Methylthiofentanyl  (9833) .  I 

Thiofentanyl  (9835)  .  I 

Lisdexamfetamine  (1205) .  II 

Glutethimide  (2550> . . .  II 

Nabilone  (7379) .  II 
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Dnjg 

Schedule 

1-Phenylcyclohexylamine  (7460) 

II 

1  -Piperidinocyclohexane 

II 

carbonitrile  (8603); 

Alphaprodine  (9010) . 

Hydrocodone  (9193) . 

II 

Levomethorphan  (9210)  . 

II 

Levorphanoi  (9220) . 

II 

Noroxymorphone  (9668)  . 

II 

Racemethorphan  (9732)  . 

II 

Remifentanil  (9739)  . 

II 

Carfentanil  (9743) . 

II 

Tapentadol  (9780)  . 

II 

The  company  plans  to  import  the 
listed  controlled  substances  for 
manufacture  and  distribution  to  their 
research  and  forensic  customers 
conducting  drug  testing  and  analysis. 

Any  bulk  manufacturer  who  is 
presently,  or  is  applying  to  be, 
registered  with  DBA  to  manufacture 
such  basic  classes  of  controlled 
substance  listed  in  schedules  I  and  II, 
which  fall  under  the  authority  of  section 
100'2(a)(2)(B)  of  the  Act  (21  U.S.C. 
952(a)(2)(B))  may,  in  the  circumstances 
set  forth  in  21  U.S.C.  958(i),  file 
comments  or  objections  to  the  issuance 
of  the  proposed  registration  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  pursuant 
to  21  CFR  1301.43  and  in  such  form  as 
prescribed  by  21  CFR  1316.47. 

Any  such  written  comments  or 
objections  should  be  addressed,  in 

Iquintuplicate,  to  the  Drug  Enforcement 
Administration,  Office  of  Diversion 
Control,  Federal  Register  Representative 
(ODW),  8701  Morrissette  Drive, 
Springfield,  Virginia  22152;  and  must  be 
filed  no  later  than  December  18,  2013. 

This  procedure  is  to  be  conducted 
simultaneously  with,  and  independent 
of,  the  procedures  described  in  21  CFR 
1301.34(h),  (c),  (d),  (e),  and  (f).  As  noted 
in  a  previous  notice  published  in  the 
Federal  Register  on  September  23,  1975, 
40  FR  43745-46,  all  applicants  for 
registration  to  import  a  basic  classes  of 
aniy  controlled  substances  in  schedules 
I  or  II  are,  and  will  continue  to  be, 
required  to  demonstrate  to  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration,  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  958(a);  21  U.S.C.  823(a);  and  21 
CFR  1301.34(b),  (c),  (d),  (e),  and  (f)  are 
satisfied. 

Dated:  November's,  2013. 

Joseph  T.  Rannazzisi, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  2013-27454  Filed  11-15-13;  8:45  am) 

BILLING  CODE  4410-0»-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

importer  of  Controiied  Substances, 
Notice  of  Registration,  Chattem  ' 
Chemicals,  inc. 

By  Notice  dated  August  15,  2013,  and 
published  in  the  Federal  Register  on 
August  26,  2013,  78  FR  52801,  Chattem 
Chemicals,  Inc.,  3801  St.  Elmo  Avenue, 
Chattanooga,  Tennessee  37409,  made 
application  by  renewal  to  the  Drug 
Enforcement  Administration  (DEA)  to 
be  registered  as  an  importer  of  the 
following  basic  classes  of  controlled 
substances: 


Drug 

Schedule 

Methamphetamine  (1105)  . 

II 

4-Anilino-N-phenethyl-4-piperidine 

II 

(8333). 

Phenylacetone  (8501)  . 

II 

Opium,  raw  (9600)  . 

II 

Poppy  Straw  Concentrate  (9670) 

II 

Tapentadol  (9780)  . 

II 

The  company  plans  to  import  the 
listed  controlled  substances  to 
manufacture  bulk  controlled  substances 
for  sale  to  its  customers.  The  company 
plans  to  import  an  intermediate  form  of 
Tapentadol  (9780);  and  then  to  bulk 
manufactmre  Tapentadol  for  distribution 
to  its  customers.  - 

Comments  and  requests  for  hearings 
on  applications  to  import  narcotic  raw 
material  are  not  appropriate.  72  FR  3417 
(2007). 

DEA  has  considered  the  factors  in  21 
U.S.C.  823(a)  and  952(a)  and  determined 
that  the  registration  of  Chattem 
Chemicals,  Inc.,  to  import  the  basic 
classes  of  controlled  substances  is 
consistent  with  the  public  interest  and 
with  United  States  obligations  under 
international  treaties,  conventions,  or 
protocols  in  effect  on  May  1, 1971.  DEA 
has  investigated  Chattem  Chemicals,  . 
Inc.,  to  ensure  that  the  company’s 
registration  is  consistent  with  the  public 
interest.*  The  investigation  has  included 
inspection  and  testing  of  the  company’s 
physical  security  systems,  verification 
of  the  company’s  compliance  with  state 
and  local  laws,  and  a  review  of  the 
company’s  background  and  history. 
Therefore,  pursuant  to  21  U.S.C.  952(a) 
and  958(a),  and  in  accordance  with  21 
CFR  1301.34,  the  above  named  company 
is  granted  registration  as  an  fhiporter  of 
the  basic  classes  of  controlled 
substances  listed. 


Dated:  November  5,  2013. 

Joseph  T.  Rannazzisi, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  2013-27481  Filed  11-15-13;  8:45  am] 
BILLING  CODE  4410-09-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importer  of  Controlled  Substances; 
Notice  of  Registration;  Catalent  CTS, 
LLC 

By  Notice  dated  August  15,  2013,  and 
published  in  the  Federal  Register  on 
August  26,  2013,  78  FR  53800,  Catalent 
CTS,  LLC.,  10245  Hickman  Mills  Drive, 
Kansas  City,  Missouri  64137,  made 
application  to  the  Drug  Enforcement 
Administration  (DEA)  to  be  registered  as 
an  importer  of  the  following  classes  of 


controlled  substances: 

Dmg 

Schedule 

Marihuana  (7360)  . 

Poppy  Straw  Concentrate  (9670) 

1 

II 

The  company  plans  to  import  a 
finished  pharmaceutical  product 
containing  cannabis  extracts  in  dosage 
form  for  a  clinical  trial  study.  In 
addition,  the  company  plans  to  import 
an  ointment  for  the  treatment  of  wounds 
which  contains  trace  amounts  of  the 
controlled  substances  normally  foimd  in 
poppy  straw  concentrate  for  packaging 
and  labeling  to  be  used  in  clinical  trials. 

Comments  and  requests  for  any 
hearings  on  applications  to  import 
narcotic  raw  material  are  not 
appropriate.  72  FR  3417  (2007). 

DEA  has  considered  the  factors  in  21 
U.S.C.  823(a)  and  952(a)  and  determined 
that  the  registration  of  Catalent  CTS, 
LLC.,  to  import  the  basic  classes  of 
controlled  substances  is  consistent  with 
the  public  interest  and  with  United 
States  obligations  under  international 
treaties,  conventions,  or  protocols  in 
effect  on  May  1, 1971.  DEA  has 
investigated  Catalent  CTS,  LLC.,  that  the 
company’s  registration  is  consistent 
with  the  public  interest.  The 
investigation  has  included  inspection 
and  testing  of  the  company’s  physical 
security  systems,  verification  of  the 
company’s  compliance  with  state  and 
local  laws,  and  a  review  of  the 
company’s  background  and  history. 
Therefore,  pursuant  to  21  U.S.C.  952(a) 
and  958(a),  and  in  accordance  with  21 
CFR  1301.34,  the  above  named  company 
is  granted  registration  as  an  importer  of 
the  basic  classes  of  controlled 
substances  listed. 
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Dated:  November  5,  2013. 

Joseph  T.  Rannazzisi, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

(FR  Doc.  2013-27482  Filed  11-15-13;  8:45  am] 

BILLING  CODE  4410-0»-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importer  of  Controlled  Substances; 
Notice  of  Registration;  Noramco,  inc. 

By  Notice  dated  August  14,  2013,  and 
published  in  the  Federal  Register  on 
August  21,  2013,  78  FR  51747, 
Noramco,  Inc.,  1440  Olympic  Drive, 
Athens,  Georgia  30601,  made 
application  by  renewal  to  the  Drug 
Enforcement  Administration  (DEA)  to 
be  registered  as  an  importer  of  the 
following  basic  classes  of  controlled 
substances: 


Drug 

Schedule 

Phenylacetone  (8501)  . 

II 

Thebaine  (9333) . 

II 

Poppy  Straw  Concentrate  (9670) 

II 

Tapentadol  (9780) . 

II 

The  company  plans  to  import 
Thebaine  (9333)  analytical  standards  for 
distribution  to  its  customers.  The 
company  plans  to  import  an 
intermediate  form  of  Tapentadol  (9780) 
to  bulk  manufacture  Tapentadol  for 
distribution  to  its  customers.  The 
company  plans  to  import  the 
Phenylacetone  (8501)  in  bulk  for  the 
manufacture  of  a  controlled  substance. 

Comments  and  requests  for  hearings 
on  applications  to  import  narcotic  raw 
material  are  not  appropriate.  72  FR 
3417(2007). 

In  reference  to  the  non-narcotic  raw 
material,  any  bulk  manufacturer  who  is 
presently,  or  is  applying  to  be, 
registered  with  DEA  to  manufacture 
such  basic  classes  of  controlled 
substances  listed  in  schedules  I  or  II, 
which  fall  under  the  authority  of  section 
1002(a)(2)(B)  of  the  Act  (21  U.S.C. 
952(a)(2)(B))  may,  in  the  circumstances 
set  forth  in  21  U.S.C.  958(i),  file 
comments  or  objections  to  the  issuance 
of  the  proposed  registration  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  pursuant 
to  21  CFR  1301.43,  and  in  such  form  as 
prescribed  by  21  CFR  1316.47. 

DEA  has  considered  the  factors  in  21 
U.S.C.  823(a)  and  952(a)  and  determined 
that  the  registration  of  Noramco,  Inc.,  to 
import  the  basic  classes  of  controlled 
substances  is  consistent  with  the  public 
interest  and  with  United  States 


obligations  imder  international  treaties, 
conventions,  or  protocols  in  effect  on 
May  1, 1971.  DE^  has  investigated 
Noramco,  Inc.,  to  ensure  that  the 
company’s  i%gistration  is  consistent 
with  the  public  interest.  The 
investigation  has  included  inspection 
and  testing  of  the  company’s  physical 
security  systems,  verification  of  the 
company’s  compliance  with  state  and 
local  laws,  and  a  review  of  the 
company’s  backgroimd  and  history. 
Therefore,  pursuant  to  21  U.S.C.  952(a) 
and  958(a),  and  in  accordance  with  21 
CFR  1301.34,  the  above  named  company 
is  granted  registration  as  an  importer  of 
the  basic  classes  of  controlled 
substances  listed. 

Dated:  November  5,  2013. 

Joseph  T.  Rannazzisi, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administra  tion . 

IFR  Doc.  2013-27457  Filed  11-15-13;  8:45  am] 

BALING  CODE  441(M)»-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances,  Notice  of  Appiication, 
Nationai  Center  for  Natural  Products 
Research  (NIDA  MProject) 

Pursuant  to  §  1301.33(a),  Title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  September  6,  2013, 
National  Center  for  Natural  Products 
Research — ^NIDA  MProject,  University  of 
Mississippi,  135  Coy  Waller  Complex, 
University,  Mississippi  38677,  made 
application  by  renewal  to  the  Drug 
Enforcement  Administration  (DEA)  to 
be  registered  as  a  bulk  manufacturer  of 
the  following  basic  classes  of  controlled 
substances: 


Drug 

Schedule 

Marihuana  (7360)  . 

Tetrahydrocannabinols  (7370)  . 

I 

I 

The  company  plans  to  cultivate 
marihuana  in  support  of  the  National 
Institute  on  Drug  Abuse  for  research 
approved  by  the  Department  of  Health 
and  Human  Services. 

Any  other  such  applicant,  and  any 
person  who  is  presently  registered  with 
DEA  to  manufactiu-e  such  substances, 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration 
pursuant  to  21  CFR  1301.33(a). 

Any  such  written  comments  or 
objections  should  be  addressed,  in 
quintuplicate,  to  the  Drug  Enforcement 
Administration,  Office  of  Diversion 
Control,  Federal  Register  Representative 


(ODW),  8701  Morrjssette  Drive, 
Springfield,  Virginia  22152;  and  must  be 
filed  no  later  than  January  17,  2014. 

Dated:  November  5,  2013. 

Joseph  T.  Rannazzisi, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  2013-27491  Filed  11-15-13;  8:45  am] 
BILUNG  CODE  4410-0»-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application; 
Johnson  Matthey,  Inc. 

Pursuant  to  §  1301.33(a),  Title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  September  5,  2013, 
Johnson  Matthey  Inc.,  Custom 
Pharmaceuticals  Department,  2003 
Nolte  Drive,  West  Deptford,  New  Jersey 
08066-1742,  made  application  by 
renewal  to  the  Drug  Enforcement 
Administration  (DEA)  to  be  registered  as 
a  bulk  manufacturer  of  the  following 
basic  classes  of  controlled  substances: 


Doig 

Schedule 

Gamma  Hydroxybutyric  Acid 

1 

(2010). 

Tetrahydrocannabinols  (7370)  . 

1 

Dihydromorphine  (9145) . 

1 

Difenoxin  (9168)  . 

1 

Propiram  (9649)  . 

1 

Amphetamine  (1100) . 

II 

Methamphetamine  (1105)  . 

II 

Lisdexamfetamine  (1205) . 

II  - 

Methylphenidate  (1724) . 

II 

Nabilone  (7379) . . 

II 

Cocaine  (9041) . 

II 

Codeine  (9050) . 

II 

Dihydrocodeine  (9120)  . 

II 

Oxycodone  (9143) . 

II 

Hydromorphone  (91 50)  . 

II 

Diphenox^ate  (9170)  . 

II 

Ecgonine  (9180)  . 

II 

Hydrocodone  (9193) . . 

II 

Meperidine  (9230)  . 

II 

Methadone  (9250)  . 

II 

Methadone  intermediate  (9254)  ... 

II 

Morphine  (9300)  . 

II 

Thebaine  (9333)  . 

II 

Oxymorphone  (9652)  . 

II 

Noroxymorphone  (9668)  . 

II 

Alfentanil  (9737)  . 

II 

Remifentanil  (9739) . 

II 

Sufentanil  (9740)  .  . 

II 

Tapentadol  (9780)  . 

II 

Fentanyl  (9801)  . 

II 

The  company  plans  to  manufacture 
the  listed  controlled  substances  in  bulk 
for  sale  to  its  customers. 

Any  other  such  applicant,  cind  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances, 
may  file  comments  or  objections  to  the 
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issuance  of  the  proposed  registration 
pursuant  to  21  CFR  1301.33(a). 

Any  such  written  comments  or 
objections  should  be  addressed,  in 
quintuplicate,  to  the  Drug  Enforcement 
Administration,  Office  of  Diversion 
Control,  Federal  Register  Representative 
(ODW),  8701  Morrissette  Drive, 
Springfield,  Virginia  22152;  and  must  be 
filed  no  later  than  January  17,  2014. 

Dated:  November  5,  2013. 

Joseph  T.  Rannazzisi, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  2013-27488  Filed  11-15-13;  8:45  am] 
BilXING  CODE  4410-09-f> 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration  * 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application; 
Morton  Grove  Pharmaceuticais 

Pursuant  to  §  1301.33(a),  Title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  October  7,  2013, 
Morton  Grove  Pharmaceuticals,  6451 
Main  Street,  Morton  Grove,  Illinois 
60053-2633,  made  application  by 
renewal  to  the  Drug  Enforcement 
Administration  (DEA)  to  be  registered  as 
a  bulk  manufacturer  of  Gamma 
Hydroxybutyric  Acid  (2010),  a  basic 
class  of  controlled  substance  listed  in 
schedule  I. 

The  company  plans  to  manufacture  a 
controlled  substance  for  product 
development. 

Any  other  such  applicant,  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substance, 
may  filejcomments  or  objections  to  the 
issuance  of  the  proposed  registration 
pursuant  to  21  CFR  1301.33(a). 

Any  such  written  comments  or 
objections  should  be  addressed,  in 
quintuplicate,  to  the  Drug  Enforcement 
Administration,  Office  of  Diversion 
Control,  Federal  Register  Representative 
(ODW),  8701  Morrissette  Drive, 
Springfield,  Virginia  22152;  and  must  be 
filed  no  later  than  January  17,  2014. 

Dated:  November  5,  2013. 

Joseph  T.  Rannazzisi,  ‘ 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

(FR  Doc.  2013-27490  Filed  11-15-13;  8:45  am) 
BILUNG  CODE  4410-09-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application; 
Johnson  Matthey,  Inc. 

Pursuant  to  §  1301.33(a),  Title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  September  5,  2013, 
Johnson  Matthey,  Inc.,  Pharmaceuticals 
Materials,  900  River  Road, 
Conshohocken,  Pennsylvania  19428, 
made  application  by  renewal  to  the 
Drug  Enforcement  Administration 
(DEA)  to  be  registered  as  a  bulk 
manufacturer  of  the  following  basic 
classes  of  controlled  substances: 


Drug 

Schedule 

Gamma  Hydroxybutyric  Acid 
(2010). 

1 

Amphetamine  (1100) . 

Methylphenidate  (1724) . 

II 

Codeine  (9050) . 

II 

Oxycodone  (9143) . 

II 

Diphenoxylate  (9170)  . 

II 

Hydrocodone  (9193) . 

II 

Meperidine  (9230)  . . 

Methadone  (9250)  . . 

II 

Methadone  intermediate  (9254)  ... 

II 

Morphine  (9300)  . 

II 

Thebaine  (9333)  . 

II 

The  company  plans  to  manufacture 
the  listed  controlled  substances  in  bulk 
for  distribution  and  sale  to  its 
customers. 

The  Thebaine  (9333)  will  be  used  to 
manufacture  other  controlled  substances 
for  sale  in  bulk  to  its  customers. 

Any  other  such  applicant,  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances, 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration 
pmrsuant  to  21  CFR  1301.33(a). 

Any  such  written  comments  or 
objections  should  be  addressed,  in 
quintuplicate,  to  the  Drug  Enforcement 
Administration,  Office  of  Diversion 
Control,  Federal  Register  Representative 
(ODW),  8701  Morrissette  Drive, 
Springfield,  Virginia  22152;  and  must  be 
filed  no  later  than  January  17,  2014. 

Dated:  November  5,  2013. 

Joseph  T.  Rannazzisi, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration . 

[FR  Doc.  2013-27483  Filed  11-15-13;  8:45  am] 

BILLING  CODE  4410-09-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration; 
Lin  Zhi  International,  Inc. 

By  Notice  dated  May  14,  2013,  end 
published  in  the  Federal  Register  on 
May  22,  2013,  78  FR  30332,  Lin  Zhi 
International,  Inc.,  670  Almanor 
Aveque,  Sunnyvale,  California  94085, 
made  application  by  renewal  to  the 
Drug  Enforcement  Administration 
(DEA)  to  be  registered  as  a  bulk 
manufacturer  of  the  following  basic 
classes  of  controlled  substances; 


Drug 

Schedule 

Tetrahydrocannabinols  (7370)  . 

1 

3,4-Methylenedioxymethamphet- 

1 

amine  (MDMA)  (7405). 

Cocaine  (9041) . 

II 

Oxycodone  (9143) . 

II 

Hydrocodone  (9193) . 

II 

Methadone  (9250)  . . . 

II 

Dextropropoxyphene,  bulk  (non- 

II 

dosage  forms)  (9273). 

Morphine  (9300)  . 

II 

The  company  plans  to  manufacture 
the  listed  controlled  substances  as  bulk 
reagents  for  use  in  drug  abuse  testing. 

In  reference  to  drug  code  7370  the 
company  plans  to  bulk  manufacture  a 
synthetic  Tetrahydrocannabirfol.  No 
other  activity  for  this  drug  code  is 
authorized  for  this  registration. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  21  U.S.C.  823(a)  and 
determined  that  the  registration  of  Lin 
Zhi  International,  Inc.,  to  manufacture 
the  listed  baSic  classes  of  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  DEA  has 
investigated  Lin  Zhi  International,  Inc., 
to  ensure  that  the  company’s 
registration  is  consistent  with  the  public 
interest.  The  investigation  has  included 
inspection  and  testing  of  the  company’s 
physical  security  systems,  verification 
of  the  company’s  compliance  with  state 
and  local  laws,  and  a  review  of  the 
company’s  background  and  history. 

Therefore,  pursuant  to  21  U.S.C.  823, 
and  in  accordance  with  21  CFR  1301.33, 
the  above  named  company  is  granted 
registration  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed. 

Dated:  November  4,  2013. 

Joseph  T.  Rannazzisi, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
A  dministration . 

[FR  Doc.  2013-27486  Filed  11-15-13;  8:45  am) 
BILUNG  CODE  4410-09-P 


69134 


Federal  Register / Vol.  78,  No.  222 /Monday,  November  18,  2013 /Notices 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration: 
AMPAC  Fine  Chemicals, -LLC. 

By  Notice  dated  July  23,  2013,  and 
published  in  the  Federal  Register  on 
July  31,  2013,  78  FR  46372,  AMPAC 
Fine  Chemicals,  1XC.,  Highway  50  and 
Hazel  Avenue,  Building  05001,  Rancho 
Cordova,  California  95670,  made 
application  hy  renewal  to  die  Drug 
Enforcement  Administration  (DEA)  as  a 
bulk  manufacturer  of  the  following  basic 
classes  of  controlled  substances: 


.  Dnig 

Schedule 

Methylphenidate  (1724) . 

II 

Thebaine  (9333) . 

II 

Poppy  Straw  Concentrate  (9670) 

II 

Tapentadol  (9780) . 

II 

The  company  is  a  contract 
manufacturer.  In  reference  to  Poppy 
Straw  Concentrate  the  company  will 
manufacture  Thebaine  intermediates  to 
sell  to  its  customers  for  further 
manufacture.  No  other  activity  for  this 
drug  code  is  authorized  for  registration. 

No  comments  or  objections  have  been 
received.  Comments  and  requests  for 
hearings  on  applications  to  import 
narcotic  raw  material  are  not 
appropriate.  72  FR  3417  (2007). 

DEA  has  considered  the  factors  in  21 
U.S.C.  823(a)  and  determined  that  the 
registration  of  AMPAC  Fine  Chemicals, 
LLC.,  to  manufacture  the  listed  basic 
classes  of  controlled  substances  is 
consistent  with  the  public  interest  at 
this  time. 

DEA  has  investigated  AMPAC  Fine 
Chemicals,  LLC.,  to  ensure  that  the 
company’s  registration  is  consistent 
with  the  public  interest.  The 
investigation  has  included  inspection 
and  testing  of  the  company’s  physical 
security  systems,  verification  of  the 
company’s  compliance  with  state  and 
local  laws,  and  a  review  of  the 
company’s  background  and  history. 

Therefore,  pinsuant  to  21  U.S.C. 
823(a),  and  in  accordance  with  21  CFR 
1301.33,  the  above  named  company  is 
granted  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed. 

Dated:  November  4,  2013. 

Joseph  T.  Rannazzisi, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration. 

(FR  Doc.  2013-27484  Filed  11-15-13;  8:45  am] 
BSJJNQ  CODE  4410-0»-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration; 
Apertus  Pharmaceuticals 

By  Notice  dated  July  23,  2013,  and 
published  in  the  Federal  Register  on 
July  31,  2013,  78  FR  46372,  Apertus 
Pharmaceuticals,  331  Consort  Drive,  St 
Louis,  Missouri  63011,  made 
application  by  renewal  to  the  Drug 
Enforcement  Administration  (DEA)  to  ' 
be  registered  as  a  bulk  manufacturer  of 
the  following  basic  classes  of  controlled 
substances: 


Drug 

Schedule 

Alfentanil  (9737)  . . 

II 

Rerhifentanil  (9739)  . 

II 

Sufentanil  (9740)  . 

II 

Fentanyl  (9801)  . 

II 

The  company  plans  to  manufacture 
small  quantities  of  the  listed  controlled 
substances  to  make  reference  standards 
for  distribution  to  their  customers. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  21  U.S.C.  823(a),  and 
determined  that  the  registration  of 
Apertus  Pharmaceuticals  to 
manufacture  the  listed  basic  classes  of 
controlled  substances  is  consistent  with 
the  public  interest  at  this  time. 

DEA  has  investigated  Apertus 
Pharmaceuticals  to  ensure  that  the 
company’s  registration  is  consistent 
with  the  public  interest.  The 
investigation  has  included  inspection 
and  testing  of  the  company’s  physical 
security  systems,  verification  of  the 
compemy’s  compliance  with  state  and 
local  laws,  and  a  review  of  the 
compemy’s  background  and  history. 

Therefore,  pursuant  to  21  U.S.C.  823, 
and  in  accordance  with  21  CFR  1301.33, 
the  above  named  company  is  granted 
registration  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed. 

Dated;  November  5,  2013.  ' 

Joseph  T.  Rannazzisi, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration . 

(FR  Doc.  2013-27487  Filed  11-15-13;  8:45  am] 

BILLING  CODE  4410-09-P 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Information  Collection 
Activities;  Submission  for  0MB 
Review;  Comment  Request;  Current 
Population  Survey — Displaced  Worker, 
Job  Tenure,  and  Occupational  Mobility 
Supplement 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor 
(DOL)  is  submitting  the  Bureau  of  Labor 
Statistics  (BLS)  sponsored  information 
collection  request  (ICR)  titled,  “Current 
Population  Survey — Displaced  Worker, 
Job  Tenure,  and  Occupational  Mobility 
Supplement,’’  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  for  reinstatement, 
without  change,  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA),  44  U.S.C.  3501  et  seq. 

DATES:  Submit  comments  on  or  before 
December  18,  2013. 

ADDRESSES:  A  copy  of  this  ICR  with 
applicable  supporting  documentation; 
including  a  description  of  the  likely 
respondents,  proposed  fi'equency  of 
response,  and  estimated  total  burden 
may  be  obtained  free  of  charge  from  the 
RegInfo.gov  Web  site  at  http:// 
www.reginfo.gov/public/do/ 
PRAViewICRTref  nbr=201308-1220-001 
(this  link  will  only  become  active  on  the 
day  following  publication  of  this  notice) 
or  by  contacting  Michel  Smyth  by 
telephone  at  202-693—4129  (this  is  not 
a  toll-free  number)  or  sending  an  email 
to  DOL_PRA_PUBUC@dol.gov. 

Submit  comments  about  this  request 
by  mail  or  courier  to  the  Office  of 
Information  and  Regulatory  Affairs, 

Attn:  OMB  Desk  Officer  for  DOL-BLS, 
Office  of  Management  and  Budget, 

Room  10235,  725  17th  Street  NW., 
Washington,  DC  20503;  by  Fax:  202- 
395-6881  (this  is  not  a  toll-free 
number);  or  by  email;  OIRA_ 
submission@omb.eop.gov.  Commenters 
are  encouraged,  but  not  required,  to 
send  a  courtesy  copy  of  any  comments 
by  mail  or  courier  to  the  U.S. 

Department  of  Labor-OASAM,  Office  of 
the  Chief  Information  Officer,  Attn: 
Information  Policy  and  Assessment 
Program,  Room  N1301,  200  Constitution 
Avenue  NW.,  Washington,  DC  20210;  or 
by  email:  DOL_PRA_PUBUC@dol.gov. 
FOR  FURTHER  INFORMATION:  Contact 
Michel  Smyth  by  telephone  at  202-693- 
4129  (this  is  not  a  toll-free  number)  or 
by  email  at  DOL_PRA_PUBUC@dol.gov. 

Authority:  44  U.S.C.  3507(a)(1)(D), 
SUPPLEMENTARY  INFORMATION:  This  ICR 
seeks  to  reinstate  a  previously  approved 
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information  collection.  The  BLS 
conducts  the  Current  Population  Survey 
Displaced  Worker,  Job  Tenure,  and 
Occupational  Mobility  supplement 
biennially,  and  the  supplement  was  last 
collected  in  January  2012.  This 
supplement  gathers  information  on 
workers  who  have  lost  or  left  their  jobs 
because  their  plant  or  company  closed 
or  moved,  Aere  was  insufficient  work 
for  the  wor*rs  to  perform,  or  their 
position  or  shift  was  abolished.  The  BLS 
.  will  collect  data  on  the  extent  to  which 
displaced  workers  received  advance 
notice  of  job  cutbacks  or  the  closing  of 
their  plant  or  business.  The  supplement 
also  gathers  data  on  the  types  of  jobs 
reemployed  workers  have  found  and 
will  compare  current  earnings  with 
those  from  the  lost  job.  In  addition,  the 
supplement  will  query  for  the  incidence 
and  nature  of  occupational  changes  in 
the  preceding  year. 

The  survey  also  probes  for  the  length 
of  time  workers,  including  those  who 
have  not  been  displaced,  have  been  with 
their  current  employer.  The  BLS  will 
collect  additional  data  on  the  receipt  of 
unemployment  compensation,  the  loss 
of  health  insurance  coverage,  and  the 
length  of  time  spent  without  a  job. 

Information  collected  by  this  survey 
will  be  used  to  estimate. the  size  and 
nature  of  the  population  affected  by  job 
displacements  and  to  determine  the 
needs  and  scope  of  programs  serving 
adult  displaced  workers.  The 
information  will  also  will  be  used  to 
assess  employment  stability  by 
determining  the  length  of  time  workers 
have  been  with  their  current  employer 
and  to  estimate  the  incidence  of 
occupational  change  over  the  course  of 
a  year.  Combining  the  questions  on 
displacement,  job  tenure,  and 
occupational  mobility  will  enable 
analysts  to  obtain  a  more  complete 
picture  employment  stability. 

This  information  collection  is  subject 
to  the  PRA.  A  Federal  agency  generally 
cannot  conduct  or  sponsor  a  collection 
of  information,  and  the  public  is 
generally  not  required  to  respond  to  an 
information  collection,  unless  it  is 
approved  by  the  OMB  under  the  PRA 
and  displays  a  currently  valid  OMB 
Control  Number.  In  addition, 
notwithstanding  any  other  provisions  of 
law,  no  person  shall  generally  be  subject 
to  penalty  for  failing  to  comply  with  a 
collection  of  information  that  does  not 
display  a  valid  Control  Number.  See  5 
CFR  1320.5(a)  and  1320.6.  For 
additional  information,  see  the  related 
notice  published  in  the  Federal  Register 
on  July  29,  2013  (78  FR  50450). 

Interested  parties  are  encouraged  to 
send  comments  to  the  OMB,  Office  of 
Information  and  Regulatory  Affairs  at 


the  address  shown  in  the  ADDRESSES 
section  within  30  days  of  publication  of 
this  notice  in  the  Federal  Register.  In 
order  to  help  ensure  appropriate 
consideration,  comments  should 
mention  OMB  Control  Number  1220- 
0104.  The  OMB  is  particularly 
interested  in  comments  that: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accmacy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  DOL-BLS. 

Title  of  Collection:  Current  Population 
Survey — ^Displaced  Worker,  Job  Tenure, 
and  Occupational  Mobility  Supplement. 

OMB  Control  Number:  1220-0104. 

Affected  Public:  Individuals  or 
households. 

Total  Estimated  Number  of 
Respondents:  55,000. 

Total  Estimated  Number  of 
Responses:  55,000. 

Total  Estimated  Annual  Burden 
Hours:  7,333. 

Total  Estimated  Annual  Other  Costs 
Burden:  $0. 

Dated:  November  12,  2013. 

Michel  Smyth, 

Departmental  Clearance  Officer. 

[FR  Doc.  2013-27424  Filed  11-15-13;  8:45  am] 

BILLING  CODE  4510-24-P 

DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Petitions  for  Modification  of 
Application  of  Existing  Mandatory 
Safety  Standards 

AGENCY:  Mine  Safety  and  Health 
Administration,  Labor. 
action:  Notice. 

SUMMARY:  Section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977  and 
30  CFR  part  44  govern  the  application, 
processing,  and  disposition  of  petitions 


for  modification.  This  notice  is  a 
summary  of  petitions  for  modification 
submitted  to  the  Mine  Safety  and  Health 
Administration  (MSHA)  by  the  parties 
listed  below  to  modify  the  application 
of  existing  mandatory  safety  standards 
codified  in  Title  30  of  the  Code  of 
Federal  Regulations. 

DATES:  All  comments  on  the  petitions 
must  be  received  by  the  Office  of 
Standards,  Regulations  and  Variances 
on  or  before  December  18,  2013. 
ADDRESSES:  You  may  submit  your 
comments,  identified  by  “docket 
number”  on  the  subject  line,  by  any  of 
the  following  methods: 

1.  Electronic  Mail:- zzMSHA- 
comments@dol.gov.  Include  the  docket 
number  of  the  petition  in  the  subject 
line  of  the  message. 

2.  Facsimile:  202-693-9441. 

3.  Regular  Mail  or  Hand  Delivery: 
MSHA,  Office  of  Standards,  Regulations 
and  Variances,  1100  Wilson  Boulevard, 
Room  2350,  Arlington,  Virginia  22209- 
3939,  Attention:  George  F.  Triebsch, 
Director,  Office  of  Standards, 

Regulations  and  Variances.  Persons 
delivering  documents  are  required  to 
check  in  at  the  receptionist’s  desk  on 
the  21st  floor.  Individuals  may  inspect 
copies  of  the  petitions  and  comments 
during  normal  business  hours  at  the  ’ 
address  listed  above. 

MSHA  will  consider  only  comments 
postmarked  by  the  U.S.  Postal  Service  or 
proof  of  delivery  from  another  delivery 
service  such  as  UPS  or  Federal  Express 
on  or  before  the  deadline  for  comments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbcua  Barron,  Office  of  Standards, 
Regulations  and  Variances  at  202-693- 
9447  (Voice),  barron.barbara@dol.gov 
(Email),  or  202-693-9441  (Facsimile). 
[These  are  not  toll-free  numbers.] 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977  (Mine 
Act)  allows  the  mine  operator  or 
representative  of  miners  to  file  a 
petition  to  modify  the  application  of  any 
mandatory  safety  standard  to  a  coal  or 
other  mine  if  the  Secretary  of  Labor 
determines  that: 

1.  An  alternative  method  of  achieving 
the  result  of  such  standard  exists  which 
will  at  all  times  guarantee  no  less  than 
the  same  measure  of  protection  afforded 
the  miners  of  such  mine  by  such 
standard;  or 

2.  That  the  application  of  such 
standard  to  such  mine  will  result  in  a 
diminution  of  safety  to  the  miners  in 
such  mine. 

In  addition,  the  regulations  at -30  CFR 
44.10  and  44.11  establish  the 
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requirements  and  procedures  for  filing 
petitions  for  modifiration. 

n.  Petitions  for  Modification 

Docket  Number:  M-2013-047-C. 
Petitioner:  Carter  Roag  Coal  Company,  * 
LLC,  1023  Lanham  Cemetery  Road, 
Tallmansville,  West  Virginia  26237. 

Mine:  Pleasant  Hill  Mine,  MSHA  I.D. 
No.46-08194,  located  in  Randolph 
County,  West  Virginia. 

Regulation  Affected:  30  CFR  75.1101- 
1(b)  (Deluge-type  water  spray  systems). 

Modification  Request:  The  petitioner 
requests  a  modification  of  the  existing 
standard  to  eliminate  the  use  of  blow- 
off  dust  covers  for  the  spray  nozzles  of 
a  deluge-type  water  spray  system.  In 
support  of  the  alternative  method,  the 
petitioner  proposes  to  continue 
performing  the  weekly  examinations 
and  functional  testing  of  the  deluge  fire 
suppression  systems  installed  at 
conveyor  belt  drives.  The  petitioner 
states  that; 

(1)  A  person  trained  in  the  testing 
procedures  specific  to  the  water  deluge- 
type  fire  suppression  systems  utilized  at 
each  belt  drive  of  the  mine*  affected  by 
this  petition  will  conduct  an 
examination,  functional  test,  and 
residual  pressure  measurements 
consisting  of  the  following: 

(a)  A  visual  exeunination  of  each  of 
the  water  deluge-type  fire  suppression 
systems  in  the  affected  mine. 

(b)  A  functional  test  of  the  water 
deluge-type  fire  suppression  systems  by 
actuating  the  system  and  observing  its 
performance. 

(c)  Taking  residual  pressure 
measurements  at  the  most  hydraulically 
demanding  nozzle  to  determine  whether 
the  system  meets  the  manufacturer’s 
specifications. 

.  (d)  Keeping  a  record  of  the  results  of 

the  examinations,  function  tests,  and 
residual  pressure  measurements  in  a 
book  maintained  on  the  surface  for  that 
pwpose.  Such  record  book  will  be  made 
available  to  the  authorized 
representative  of  the  Secretary  and 
retained  at  the  mine  for  one  year  after 
the  last  recorded  examination. 

(2)  Any  malfunctioning  or  clogged 
nozzle(s)  detected  as  a  result  of  the 
weekly  examination  or  functional  test 
will  be  corrected  immediately. 

(3)  The  procedure  used  to  perform  the 
functional  test  will  be  posted  at  or  near 
each  belt  drive  that  utilizes  a  deluge- 
type  water  spray  fire  suppression 
system. 

The  petitioner  will  submit  to  the 
District  Manager  proposed  provisions 
for  each  applicable  30  CFR  part  48 
training  plan  specifying  the  procedures 
to  be  used  to  conduct  the  weekly 
functional  test,  as  well  as  initial  and 


refresher  training  (including  addressing 
any  necess€uy  conditions  specified  in 
the  proposed  decision  and  order 
granting  approval). 

The  petitioner  asserts  that  the 
proposed  alternative  method  will  at  all 
times  guarantee  no  less  than  the  same 
measure  of  protection  as  that  afforded 
by  the  existing  standard. 

Docket  Number:  M-2013-048-C. 
Petitioner:  Pocahontas  Coal  Company, 
LLC,  109  Appalachian  Drive,  Beckley, 
West  Virginia  25801. 

Mine:  Josephine  2  Mine,  MSHA  I.D. 

No.  46-07191,  located  in  Raleigh 
County,  West  Virginia. 

Regulation  Affected:  30  CFR  75.1101- 
1(b)  (Deluge-type  water  spray  systems). 

Modification  Request:  The  petitioner 
requests  a  modification  of  the  existing 
standard  to  eliminate  the  use  of  blow- 
off  dust  covers  for  the  spray  nozzles  of 
a  deluge-type  water  spray  system.  In 
support  of  the  alternative  method,  the 
petitioner  proposes  to  continue 
performing  the  weekly  examinations 
and  functional  testing  of  the  deluge  fire 
suppressiomsystems  installed  at 
conveyor  belt  drives.  The  petitioner 
states  that: 

(1)  A  person  trained  in  the  testing 
procedures  specific  to  the  water  deluge- 
type  fire  suppression  systems  utilized  at 
each  belt  drive  of  the  mine  affected  by 
this  petition  will  conduct  an 
examination,  functional  test,  and 
residual  pressure  measurements 
consisting  of  the  following: 

(a)  A  visual  examination  of  each  of 
the  water  deluge-type  fire  suppression 
systems  in  the  affected  mine. 

(b)  A  functional  test  of  the  water 
deluge-type  fire  suppression  systems  by 
actuating  the  system  and  observing  its 
performance. 

(c)  Taking  residual  pressure 
measurements  at  the  most  hydraulically 
demanding  nozzle  to  determine  whether 
the  system  meets  the  manufacturer’s 
specifications. 

(d)  Keeping  a  record  of  the  results  of 
the  examinations,  function  tests,  and 
residual  pressure  measurements  in  a 
book  maintained  on  the  surface  for  that 
purpose.  Such  record  book  will  be  made 
available  to  the  authorized 
representative  of  the  Secretary  and 
retained  at  the  mine  for  one  year  after 
the  last  recorded  examination. 

(2)  Any  malfunctioning  or  clogged 
nozzle(s)  detected  as  a  result  of  the 
weekly  examination  or  functional  test 
will  be  corrected  immediately. 

(3)  The  procedure  used  to  perform  the 
functional  test  will  be  posted  at  or  near 
each  belt  drive  that  utilizes  a  deluge- 
type  water  spray  fire  suppression 
system. 


The  petitioner  will  submit  to  the 
District  Manager  proposed  provisions 
for  each  applicable  30  CFR  part  48 
training  plan  specifying  the  procedures 
to  be  used  to  conduct  the  weekly 
functional  test,  as  well  as  initial  and 
refresher  training  (including  addressing 
any  necessary  conditions  specified  in 
the  proposed  decision  and  order 
granting  approval).  ^ 

The  petitioner  asserts  thaohe 
proposed  alternative  method  will^at  all 
times  guarantee  no  less  than  the  same 
measure  of  protection  as  that  afforded 
by  the  existing  standard. 

Docket  Number:  M-2013-049-C. 
Petitioner:  Affinity  Coal  Company, 

LLC,  111  Affinity  Complex  Road, 

Sophia,  West  Virginia  25921. 

Mine:  Affinity  Mine,  MSHA  I.D.  No. 
46-08878,  located  in  Raleigh  County, 
West  Virginia. 

Regulation  Affected:  30  CFR  75.1101- 
1(b)  (Deluge-type  water  spray  systems). 

Modification  Request:  The  petitioner 
requests  a  modification  of  the  existing 
standard  to  eliminate  the  use  of  blow- 
off  dust  covers  for  the  spray  nozzles  of 
a  deluge-type  water  spray  system.  In 
support  of  the  alternative  method,  the 
petitioner  proposes  to  continue 
performing  the  weekly  examinations 
and  functional  testing  of  the  deluge  fire 
suppression  systems  installed  at 
conveyor  belt  drives.  The  petitioner 
states  that: 

(1)  A  person  trained  in  the  testing 
procedures  specific  to  the  water  deluge- 
type  fire  suppression  systems  utilized  at 
each  belt  drive  of  the  mine  affected  by 
this  petition  will  conduct  an 
examination,  functional  test,  and 
residual  pressure  measurements 
consisting  of  the  following; 

(a)  A  visual  examination  of  each  of 
the  water  deluge-type  fire  suppression 
systems  in  the  affected  mine. 

(b)  A  functional  test  of  the  water 
deluge-type  fire  suppression  systems  by 
actuating  the  system  and  observing  its 
performance. 

(c)  Taking  residual  pressure 
measurements  at  the  most  hydraulically 
demanding  nozzle  to  determine  whether 
the  system  meets  the  manufacturer’s 
specifications. 

(d)  Keeping  a  record  of  the  results  of 
the  examinations,  ftinction  tests,  and 
residual  pressure  measurements  in  a 
book  maintained  on  the  surface  for  that 
purpose.  Such  record  book  will  be  made 
available  to  the  authorized 
representative  of  the  Secretary  and 
retained  at  the  mine  for  one  year  after 
the  last  recorded  examination. 

(2)  Any  malfunctioning  or  clogged 
nozzle(s)  detected  as  a  result  of  the 
weekly  examination  or  functional  test 
will  be  corrected  immediately. 
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(3)  The  procedure  used  to  perform  the 
functional  test  will  be  posted  at  or  near 
each  belt  drive  that  utilizes  a  deluge- 
type  water  spray  fire  suppression 
system. 

The  petitioner  will  submit  to  the 
District  Manager  proposed  provisions 
for  each  applicable  30  CFR  part  48 
training  plan  specifying  the  procedures 
to  be  used  to  conduct  the  weekly 
functional  test,  as  well  as  initial  and 
refresher  training  (including  addressing 
any  necessary  conditions  specified  in 
the  proposed  decision  and  order 
granting  approval). 

The  petitioner  asserts  that  the 
proposed  alternative  method  will  at  all 
times  guarantee  no  less  than  the  same 
measure  of  protection  as  that  afforded 
by  the  existing  standard. 

Docket  Number:  M-2013-011-M. 
Petitioner:  Ruby  Gold,  Inc.,  P.O.  Box 
1241,  Grass  Valley,  California  95945. 

Mine:  Ruby  Mine,  MSHA  I.'D.  No.  04- 
03108,  located  in  Nevada  County, 
California. 

Regulation  Affected:  30  CFR 
57J1052(d)  (Refuge  areas). 

Modification  Request:  The  petitioner 
requests  a  modification  of  the  existing 
standard  to  permit  12  gallons  of  bottled 
water  to  be  stored  inside  the  refuge 
chamber  of  the  Ruby  Mine  for  use  in  an 
emergency.  The  petitioner  states  that: 

(1)  The  mention  of  waterlines  in  the 
standard  implies  that  there  must  be  a 
steady  flow  of  drinking  water  from  an 
outside  source.  The  house  and  fire 
protection  water  for  the  Ruby  Mine 
currently  taps  a  spring  located  above  the 
portal.  This  water  and  conveyance 
pipeline  has  not  yet  been  tested  for 
potability. 

(2)  The  refuge  chamber  is 
approximately  3,000  feet  from  the 
nearest  exit  at  the  Ruby  portal,  running 
a  dedicated  potable  water  line  to  the 
refuge  chamber  will  incur  considerable 
expense. 

(3)  There  is  no  mention  of  30  CFR 
57.11052  in  the  Program  Policy  Manual 
to  provide  further  guidance  to  the 
standard.  Procedures  pertaining  to 
drinking  water  are  mentioned  in  30  CFR 
71.602(a)  and  (b). 

(4)  Bottled  water  would  be  just  as  safe 
if  not  safer  than  a  waterline,  because 
there  is  a  chance  that  the  water  can 
become  polluted  ft’om  some  external 
event  such  as  a  fire  or  some  other 
situation  that  causes  the  source  of  a 
waterline  to  become  undrinkable  or 
unavailable  for  any  number  of  possible 
reasons. 

(5)  No  more  than  five  miners  are 
anticipated  to  seek  refuge  in  the 
chamber  during  a  mine  emergency.  The 
duration  of  any  mine  emergency  is  not 
expected  to  exceed  one  or  two  days. 


Each  miner  would  require  up  to  64 
ounces  of  water  per  day,  so  that  over  a 
2-day  period  five  miners  would  require 
an  aggregate  of  five  gallons  of  water. 

(6)  The  refuge  chamber  at  the  Ruby 
Mine  is  expected  to  be  only  a.  temporary 
facility  since  a  primary  project  of  the 
current  operation  is  the  restoration  of  a 
safe  and  usable  second  exit  for  the  mine. 

(7)  The  current  operations  at  the  mine 
are  extremely  low  risk  for  the 
occurrence  of  any  incident  which  could 
require  the  need  to  use  the  refuge 
chamber  for  the  following  reasons: 

(a)  There  are  no  electrical  power  lines 
underground; 

(b)  No  internal  combustion  equipment 
is  in  use  underground;  and 

(c)  The  tunnel  is  being  rehabilitated. 
All  activities  are  being  conducted  in,  as 
well  as  immediately  adjacent  to,  the 
sections  of  the  tunnel  that  have  been 
recently  retimbered  to  provide  new  and 
reinforced  ground  support. 

(8)  While  it  appears  that  the  standard 
in  30  CFR  71.602  provides  an  acceptable 
alternative  to  the  use  of  a  dedicated 
waterline  in  a  refuge  chamber,  we  are 
respectively  requesting  a  variance  of  30 
CFR  57.11052(d)  so  that  bottled  water 
may  be  stored  for  use  in  the  refuge 
chamber  at  the  Ruby  Mine. 

*  (9)  Application  of  the  standard  will 

reduce  the  safety  of  the  miners  affected, 
as  a  dedicated  waterline  extending  from 
the  portal  to  the  refuge  chamber  is 
subject  to  interruption  and  is  inherently 
less  safe  than  sanitary  bottled  water 
stored  inside  the  refuge  chamber. 

(10)  An  external  water  supply  could 
be  interrupted  from  any  number  of 
conditions  within  or  outside  the  mine. 

(11)  The  nature  of  any  emergency 
itself  could  cause  an  external  water 
supply  to  be  polluted,  choked,  or  cutoff 
entirely  if  the  pipeline  were  to  be 
compromised.  If  the  external  supply  of 
water  is  interrupted  for  any  reason  the 
miners  will  be  at  extreme  risk  with  no 
other  sources  of  drinking  water 
available. 

The  petitioner  further  states  that: 

(1)  As  an  alternative  method,  a 
sufficient  supply  of  bottled  water  stored 
in  tbe  refuge  chamber  for  use  in  an 
emergency  represents  100  percent 
certainty  that  the  miners  will’ have 
sanitary  drinking  water  available  to 
them  regardless  of  the  nature  of  any 
emergency  that  might  require  the  use  of 
the  refuge  chamber, 

(2)  Bottled  water  is  sanitary  and 
cannot  be  compromised  by  any 
emergency  situation  outside  of  the 
refuge  chamber. 

(3)  By  having  bottled  water  stored 
inside  the  chamber  there  is  virtually  no 
opportunity  for  the  water  supply  to  be 
compromised  from  normal  mining 


operations  (e.g.,  blasting,  scaling,  etc.) 
such  as  what  could  potentially  occur 
with  an  external  water  line,  and  thus 
stored  bottled  water  represents  a 
significant  safety  improvement. 

(4)  We  understancl  that  the  intent  of 
the  standard  is  to  provide  a  supply  of 
drinking  water  in  the  event  of  an 
emergency  that  may  last  for  an  extended 
period  of  time  beyond  a  few  days,  but 
as  stated,  in  the  event  an  external  water 
line  is  compromised  then  water  will  be 
unavailable  from  tbe  very  outset  of  an 
emergency  let  alone  whatever  may 
develop  over  the  course  of  time. 

(5)  Stored  bottled  water  provides 

miners  with  the  absolute  certainty  that 
water  will  be  available  immediately 
whenever  needed,  and  in  the  very  first 
hours  of  an  emergency  that  are  often  the 
most  critical.  * 

(6)  The  Ruby  Mine  is  not  a  shaft  that 
extends  vertically  to  depth.  It  is  a  drift 
mine  that  extends  by  way  of  flat  tunnel 
into  the  earth  laterally  to  follow  the 
course  of  ancient  river  channels.  In  the 
event  of  an  emergency  requiring  the  use 
of  the  refuge  chamber,  we  believe  a 
rescue  can  be  effected  within  a 
relatively  short  period  of  time  such  that 
any  emergency  would  not  have  a  long 
duration. 

The  petitioner  asserts  that  the 
proposed  alternative  method  will  at  all 
times  guarantee  no  less  than  the  same 
measure  of  protection  as  that  afforded 
by  the  existing  standard. 

Dated:  November  13,  2013. 

George  F.  Triebsch, 

Director,  Office  of  Standards,  Regulations  and 
Variances. 

[FR  Doc.  2013-27546  Filed  11-15-13;  8:45  am] 

BILLING  CODE  4510-43-P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Sunshine  Act;  Notice  of  Agency 
Meeting 

STATUS:  Open. 

TIME  AND  date:  10:00  a.m.,  Thursday, 
November  21,  2013. 

PLACE:  Board  Room,  7th  Floor,  Room 
7047, 1775  Duke  Street  (All  visitors  ’ 
must  use  Diagonal  Road  Entrance), 
Alexandria,  VA  22314-3428. 

MATTERS  TO  BE  CONSIDERED: 

1.  Quarterly  Report  on  Corporate 
Stabilization  Fund. 

2.  Board  Briefing,  Estimated  Range  of 
Premiums  for  the  NCUSIF  and 
Assessment  for  the  Corporate 
Stabilization  Fund. 

3.  NCUA’s  Rules  and  Regulations, 
Credit  Union  Service  Organizations. 

4.  2014  Operating  Budget. 
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5.  2014  Overhead  Transfer  Rate. 

6.  2014  Operating  Fee  Scale. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gerard  Poliquin,  Secretary  of  the  Board, 
Teiophont$:  703—518—6304. 

Gerard  Poliquin, 

Secretary  of  the  Board. 

IFR  Doc.  2013-27659  Filed  11-14-13;  4:15  pm] 
aajJNG  CODE  753S-01-P 


NATIONAL  SCIENCE  FOUNDATION 

Proposal  Review  Panel  for  Computing 
Communication  Foundations;  Notice 
of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.'  92- 
463,  as  amended);  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Site  Visit,  Proposal  Panel 
Review  for  Science  and  Technology 
Centers — Integrative  Partnerships 
(#1192). 

Date/Time:  December  3,  2013,  6:30 
p.m.-8:30  p.m.;  December  4,  2013,  8:00 
a.m.-8:00  p.m.;  December  5,  2013,  8:30 
a.m.-3:00  p.m. 

Place:  Purdue  University,  West 
Lafayette,  IN. 

Type  of  Meeting:  Partial  Closed. 

Contact  Person:  )ohn  Cozzens, 

National  Science  Foundation,  4201 
Wilson  Boulevard,  Room  1115, 

Arlington,  VA  22230.  Telephone:  (703) 
292-8910. 

Purpose  of  Meeting:  To  assess  the 
progress  of  the  STC  Award,  “Emerging 
Frontiers  of  Science  of  Information”, 
and  to  provide  advise  and 
recommendations  concerning  further 
NSF  support  for  the  Center. 

Agenda 

Monday,  December  3.  2012 

6:30  p.m.  to  8:30  p.m.:  Closed.  Site 
Team  and  NSF  Staff  meets  to  discuss 
Site  Visit  materials,  review  process  and 
charge. 

Tuesday,  December  4,  2012 

8:00  a.m.  to  1:00  p.m.:  Open. 
Presentations  by  Awardee  Institution, 
faculty  staff  and  students,  to  Site  Team 
and  NSF  Staff.  Discussions  and  question 
and  answer  sessions. 

1:00  p.m.-8:00  p.m.:  Closed.  Draft 
report  on  education  and  research 
activities. 

Thursday,  December  5,  2012 

8:30  a.m.-noon;  Open.  Response 
presentations  by  Site  Teeun  and  NSF 
Staff  Awardee  Institution  faculty  staff 
to.  Discussions  and  question  and  answer 
sessions. 


Noon  to  3:00  p.m.:  Closed.  Complete 
written  site  visit  report  with  preliminary 
recommendations. 

Reason  For  Closing:  The  proposals 
being  reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information; 
financial  data,  such  as  salaries;  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  exempt- 
under  5  U.S.C.  552b(c),  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act. 

Dated:  November  13,  2013. 

Susanne  Bolton, 

Committee  Management  Officer. 

[FR  Doc.  2013-27545  Filed  11-15-13;  8:45  am] 
BILLING  CODE  7555-01-P 


NATIONAL  SCIENCE  FOUNDATION 

Sunshine  Act  Meeting;  National 
Science  Board 

The  National  Science  Board,  pursuant 
to  NSF  regulations  (45  CFR  Part  614), 
the  National  Science  Foundation  Act,  as 
amended  (42  U.S.C.  1862n-5),  emd  the 
Government  in  the  Sunshine  Act  (5 
U.S.C.  552b),  hereby  gives  notice  of  the 
scheduling  of  meetings  for  the 
transaction  of  National  Science  Board 
business  and  other  matters  specified,  as 
follows: 

DATE  AND  TIME:  November  21,  2013  from 
7:00  a.m.  to  4:15  p.m. 

PLACE:  These  meetings  will  be  held  at 
the  National  Science  Foundation, 
420lWilson  Blvd.,  Rooms  1235, 
Arlington,  VA  22230.  All  visitors  must 
contact  the  Board  Office  (call  703-292- 
7000  or  send  an  email  message  to 
nationaIsciencebrd@nsf.gov)  at  least  24 
hours  prior  to  the  meeting  and  provide 
name  and  organizational  affiliation.  All 
visitors  must  report  to  the  NSF  visitor 
desk  located  in  the  lobby  at  the  9th  and 
N.  Stuart  Streets  entrance  to  receive  a 
visitor’s  badge. 

Public  meetings  and  public  portions 
of  meetings  will  be  webcast.  To  view  the 
meetings,  go  to  http:// 
www.tvworldwide.com/events/nsf/ 

131 121/http://www.tvworldwide.com/ 
events/ nsf/ 130509/  and  follow  the 
instructions.  Please  refer  to  the  National 
Science  Board  Web  site  for  additional 
information.  Meeting  information  and 
schedule  updates  (time,  place,  subject 
matter  or  status  of  meeting)  may  be 
found  at  http://www.nsf.gov/nsb/ 
notices/. 

AGENCY  CONTACT:  Jennie  L.  Moehlmann, 
jmoehIma@nsf.gov,  (703)  292-7000. 
PUBLIC  AFFAIRS  CONTACT:  Dana  Topousis, 
dtopousi@nsf.gov,  (703)  292-7750. 
STATUS:  Portions  open;  portions  closed. 


OPEN  SESSIONS: 

9:00-9:05  a.m.  (Cheurman’s 
introduction) 

9:05-9:45  a.m.  (CPP) 

3:30-4:15  p.m.  (Plenary) 

CLOSED  SESSIONS: 

7:00-745  a.m.  (Plenary) 

10:00-11:45  a.m.  (CPP) 

12:45-2:45  p.m.  (Plenary  executive 
closed) 

2:45  -3:15  p.m.  (Plenary  closed) 

MATTERS  TO  BE  DISCUSSED: 

Plenary  Board  Meeting 

Executive  Closed  Session:  7:00-7:45 
a.m.  (Reconvening  November  15 
Meeting) 

•  Discussion  of  legislative  matters 

Committee  on  Programs  and  Plans 
(CPP) 

Open  Session:  8:05-9:45  a.m. 

•  Approval  of  open  CPP  minutes  for 

August  2013 

•  Committee  Chairmem’s  remarks — 

including  update  on  schedule  of 
action  and  information  items  for  * 
NSB  review 

•  Report  on  Antarctic  site  visit 

•  NSB  Information  Item:  Next 

Generation  National 
Nanotechnology  Infrastructure 
Network  (NG  NNIN) 

Committee  on  Programs  and  Plans 
(CPP) 

Closed  Session:  10:00-1 1:45 ji.m. 

•  Committee  Chairman’s  remarks 

•  Approval  of  closed  CPP  minutes  for 

August  2013 

•  NSB  Action  Item:  Operations  and 

Maintenance  of  the  JOIDES 
Resolution 

•  NSB  Action  Item:  Operations  of  the 

High  Energy  Synchrotron  Source 

Plenary  Board  Meeting 

Executive  Closed  Session:  12:45-2:45 
p.m. 

•  Approval  of  Executive  closed  session 

minutes,  August  and  September 
2013  meetings 

•  Approval  of  honorary  award 

recommendations 

•  Board  member  proposal 

•  Candidate  site  for  2014  Board  retreat 

and  meeting 

•  Discussion  of  risks  to  NSF 

•  Chairman’s  remeu'ks 

Plenary  Board  Meeting 

Closed  Session:  2:45-3:15  p.m. 

•  Approval  of  closed  session  minutes, 

August  2013  meeting 

•  Awards  and  Agreements/Resolutions 

from  CPP 
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o  DIRECTORATE  FOR 
GEOSCIENCES  (GEO),  Division  of 
Ocean  Sciences  (OCE):  Operation 
and  Maintenance  of  the  JOIDES 
Resolution  for  the  International 
Ocean  Discovery  Program  (lODP) 

o  DIRECTORATE  FOR 
MATHEMATICAL  AND  PHYSICAL 
SCIENCES  (MPS),  Division  of 
Materials  Research  (DMR): 

Operation  of  the  High  Energy 
Synchrotron  Source 

•  Director’s  report 

•  Chairman’s  remarks 
Plenary  Board  Meeting 
Open  Session:  3:30-4:15  p.m. 

•  Approval  of  open  session  minutes, 

August  and  September  2013 
meetings 

•  Chairman’s  report 

•  Director’s  report 

•  Open  committee  report 

•  Chairman’s  remarks 
MEETING  ADJOURNS:  4:15  p.m. 

Ann  Bushmiller, 

I 

Senior  Counsel  to  the  National  Science  Board. 
|FR  Doc.  2013-27684  Filed  11-14-13;  4:15  pm] 
BILLING  CODE  7555-01-P 

NATIONAL  SCIENCE  FOUNDATION  ' 

Sunshine  Act  Meeting;  National 
Science  Board 

The  National  Science  Board,  pursuant 
to  NSF  regulations  (45  CFR  part  614), 
the  National  Science  Foundation  Act,  as 
amended  (42  U.S.C.  1862n-5),  and  the 
Government  in  the  Sunshine  Act  (5 
U.S.C.  552b),  hereby  gives  notice  in 
regard  to  the  scheduling  of  a 
teleconference  meeting  of  the  National 
Science  Board.  , 

DATE  AND  TIME:  Friday,  November  15, 
2013  from  noon  to  1:00  p.m.  EST. 

SUBJECT  matter:  Discussion  of 
legislative  matters. 

STATUS:  Closed. 

PLACE:  This  meeting  will  be  held  by 
teleconference  originating  at  the 
National  Science  Board  Office,  National 
Science  Foundation,  4201  Wilson  Blvd., 
Arlington,  VA  22230. 

UPDATES:  Please  refer  to  the  National 
Science  Board  Web  site  www.nsf.gov/ 
nsb  for  additional  information.  Meeting 
information  and  schedule  updates  (time, 
place,  subject  matter  or  status  of 
meeting)  may  be  found  at  http:// 
www.nsf.gov/nsb/notices/. 


AGENCY  CONTACT:  Peter  Arzberger, 
contact  at  703/292-8000  or  parzberg® 
nsf.gov. 

Ann  Bushmiller, 

NSB  Senior  Legal  Counsel. 

(FRDoc.  2013-27704  Filed  11-14-13;  4;15  pm] 
BILUNG  CODE  7S55-01-P 

NUCLEAR  REGULATORY 
COMMISSION 

[NRC-201 3-0225] 

Physical  Security — Design 
Certification  and  Operating  Reactors 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Standard  review  plan — draft 
section  revision;  extension  of  comment 
period. 

SUMMARY:  On  September  30,  2013,  the 
U.S.  Nuclear  Regulatory  Commission 
(NRC)  published  ajequest  for  public 
comment  on  draft  revision  of  NUREG— 
0800,  “Standard  Review  Plan  for  the 
Review  of  Safety  Analysis  Reports  for 
Nuclear  Power  Plants,’’  LWR  Edition: 
Section  13.6.2,  “Physical  Security — 
Design  Certification  and  Operating 
Reactors.”  The  public  comment  period 
was  originally  scheduled  to  close  on 
October  30,  2013.  The  Nuclear  Energy 
Institute  (NEI)  submitted  a  letter  on 
October  9,  2013  (Agencywide 
Documents  Access  and  Management 
System  (ADAMS)  Accession  No. 
ML13291A261),  requesting  an  extension 
of  the  public  comment  period  on  this 
section  until  November  29,  2013.  The 
NRC  has  decided  to  extend  the  public 
comment  period  on  this  document  to 
allow  more  time  for  members  of  the 
public  to  assemble  and  submit  their 
comments. 

DATES:*The  comment  period  has  been 
extended  and  now  closes  on  November 
29,  2013.  Comments  received  after  this 
date  will  be  considered,  if  it  is  practical 
to  do  so,  but  the  NRC  is  able  to  ensure 
consideration  only  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  You  may  submit  comments 
by  any  of  the  following  methods  (unless 
this  document  describes  a  different 
method  for  submitting  comments  on  a 
specific  subject):  . 

•  Federal  Rulemaking  Web  site:  Go  to 
http://www.regulations.gov  and  search 
for  Docket  ID  NRC-2013-0225.  Address 
questions  about  NRC  dockets  to  Carol 
Gallagher;  telephone:  301-287-3422; 
email:  Carol.Gallagher@nrc.gov.  For 
technical  questions,  contact  the 
individual(s)  listed  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
document. 


•  Mail  comments  to:  Cindy  Bladey, 
Chief,  Rules,  Announcements,  and 
Directives  Branch  (RADB),  Office  of 
Administration,  Mail  Stop:  3WFN 
06— 44M,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001. 

For  additional  direction  on  accessing 
information  and  submitting  comments, 
see  “Accessing  Information  and 
Submitting  Comments”  in  the 

SUPPLEMENTARY  INFORMATION  section  of 
this  document. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wesley  Held,  Office  of  New  Reactors, 

U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001;  telephone: 
301-415-1583  or  email:  WesIey.Held® 
nrc.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Accessing  Information  and 
Submitting  Comments 

A.  Accessing  Information 

•  Please  refer  to  Docket  ID  NRC-2013- 
0225  when  contacting  the  NRC  about 
the  availability  of  information  regarding 
this  document.  You  may  access 
publicly-available  information  related  to 
this  action  by  the  following  methods:  . 

•  Federal  Rulemaking  Web  site:  Go  to 
http://www.regulations.gov  and  search 
for  Docket  ID  NRC-2013-0225. 

•  NRC’s  Agencywide  Documents 
Access  and  Management  System 
(ADAMS):  You  may  access  publicly- 
available  documents  online  in  the  NRC 
Library  at  http://www.nrc.gov/reading- 
rm/ adams.html.  To  begin  the  search, 
select  “ADAMS  Public  Documents"  and 
then  select  “Begin  Web-based  ADAMS 
Search."  For  problems  with  ADAMS, 
please  contact  the  NRC’s  Public 
Document  Room  (PDR)  reference  staff  at 
1-800-397-4209,  301^15-4737,  or  by 
email  to  pdr.resource@nrc.gov.  The 
ADAMS  accession  number  for  each 
document  referenced  in  this  notice  (if 
that  document  is  available  in  ADAMS) 
is  provided  the  first  time  that  a 
document  is  referenced  and  also  in  the 
table  included  in  this  notice. 

•  NRC’s  PDR:  You  may  examine  and 
purchase  copies  of  public  documents  at 
the  NRC’s  PDR,  Room  01-F21,  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville,  Maryland  20852. 

B.  Submitting  Comments 

Please  include  the  respective  Docket 
ID  NRC-2013-0225  in  the  subject  line  of 
your  comment  submission,  in  order  to 
ensure  that  the  NRC  is  able  to  make 
your  comment  submission  available  to 
the  public  in  this  docket. 

The  NRC  cautions  you  not  to  include 
identifying  or  contact  information  that 
you  do  not  want  to  be  publicly 
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disclosed  in  your  comment  submission. 
The  NRC  posts  all  comment 
submissions  at  http:// 
www.regulations.gov  as  well  as  entering 
the  comment  submissions  into  ADAMS. 
The  NRC  does  not  routinely  edit 
comment  submissions  to  remove 
identifying  or  contact  information. 

If  you  are  requesting  or  aggregating 
comments  from  other  persons  for 
submission  to  the  NRC,  then  you  should 
inform  those  {lersons  not  to  include 
identifying  or  contact  information  that 
they  do  not  want  to  be  publicly 
disclosed  in  their  comment  submission. 
Your  request  should  state  that  the  NRC 
does  not  routinely  edit  comment 
submissions  to  remove  such  information 
before  making  the  comment 
submissions  available  to  the  public  or 
entering  the  comment  submissions  into 
ADAMS. 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  October,  2013. 

For  the  Nuclear  Regulatory  Commission, 
foseph  Colaccino, 

Branch  Chief,  Policy  Branch,  Division  of 
Advanced  Reactors  and  Rulemaking,  Office 
of  New  Reactors. 

|FR  Doc.  2013-27544  Filed  11-15-13;  8:45  am] 

BILLING  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  NRC-201 3-0250] 

CSMI,  LLC;  Request  for  Action 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Request  for  action;  receipt. 

SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  giving  notice  that 
by  petition  dated  August  10,  2013, 
George  Walther-Meade  (the  petitioner) 
has  requested  that  the  NRC  take  action 
with  regard  to  CSMI.  The  petitioner’s 
requests  are  included  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  document. 

ADDRESSES:  Please  refer  to  Docket  ID 
NRC-201 3-0250  when  contacting  the 
NRC  about  the  availability  of 
information  regarding  this  document. 
You  may  access  publicly  available 
information  related  to  this  action  by  the 
following  methods: 

•  Federal  Rulemaking  Web  site:  Go  to 
http://www.reguIations.gov  and  search 
for  Docket  ID  NRC-2013-0250.  Address 
questions  about  NRC  dockets  to  Carol 
Gallagher;  telephone:  301-287-3422; 
email:  CaroI.GalIagher@nrc.gov. 

•  NRC’s  Agencywide  Documents 
Access  and  Management  System 
(ADAMS):  You  may  access  publicly 


available  documents  online  in  the  NRC 
Library  at  http://www.nrc.gov/reading- 
rm/ adams.html.  To  begin  the  search, 
select  “ADAMS  Public  Documents”  and 
then  select  “Begin  Web-based  ADAMS 
Search.”  For  problems  with  ADAMS, 
please  contact  the  NRC’s  Public 
Document  Room  (PDR)  reference  staff  at 
1-800-397-4209,  301-415-4737,  or  by 
email  to  PDR.Resource@nrc.gov.  The 
ADAMS  accession  number  for  each 
document  referenced  in  this  notice  (if 
that  document  is  available  in  ADAMS) 
is  provided  the  first  time  that  a 
document  is  referenced. 

•  NRC’s  PDR:  You  may  examine  and 
purchase  copies  of  public  documents  at 
the  NRC’s  PDR,  Room  01-F21,  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville,  Maryland  20852. 

SUPPLEMENTARY  INFORMATION:  On  August 
10,  2013  (ADAMS  Accession  No. 
ML13226A020),  the  petitioner  requested 
that  the  NRC  take  action  with  regard  to 
CSMI.  The  petitioner  requested 
immediate  enforcement  action  by 
issuing  an  order  to  revoke  CSMI’s 
License  No.  20-35022-01. 

As  the  basis  for  this  request,  the 
petitioner  states  that  the  Licensee  has 
committed  willful  violations  involving 
falsification  of  information  that  are  of 
pculicular  concern  because  the  NRC’s^ 
regulatory  program  is  based  on  licensees 
acting  with  integrity  and 
communicating  with  candor. 

The  request  is  being  treated  pursuant 
to  section  2.206  of  Title  10  of  the  Code 
of  Federal  Regulations  (10  CFR)  of  the 
Commission’s  regulations.  The  request 
has  been  referred  to  the  Director  of  the 
Office  of  Federal  and  State  Materials 
and  Environmental  Management 
Programs.  As  provided  by  10  CFR  2.206, 
appropriate  action  will  be  taken  on  this 
petition  within  a  reasonable  time.  The 
petitioner  met  with  the  Petition  Review 
Board  (PRB)  on  September  10,  2013,  to 
discuss  the  petition;  the  transcript  of 
that  meeting  is  an  additional 
supplement  to  the  petition  (ADAMS 
Accession  No.  ML13263A388).  The 
results  of  that  discussion  were 
considered  in  the  board’s  determination 
regarding  the  petitioner’s  request  for 
immediate  action  and  in  establishing 
the  schedule  for  the  review  of  the 
petition.  By  letter  dated  November  4, 
2013,  the  Director  denied  petitioner’s 
request  for  immediate  action  to  revoke 
CSMI’s  License  No.  20-35022-01. 

Dated  at  Rockville,  Maryland,  this  4th  day 
of  November,  2013. 


For  the  Nuclear  Regulatory  Commission. 
Brian  E.  HoUan, 

Acting  Director,  Office  of  Federal  and  State 
Materials,  and  Environmental  Management 
Programs. 

IFR  Doc.  2013-27542  Filed  11-15-13;  8:45  am] 
BILUNG  CODE  759(M)1-P  ‘ 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

Submission  of  Information  Collections 
for  0MB  Review;  Comment  Request; 
Payment  of  Premiums;  Termination 
Premium 

AGENCY:  Pension  Benefit  Guaranty 
Corporation. 

ACTION:  Notice  of  request  for  extension 
of  OMB  approval  of  collection  of 
information. 

SUMMARY:  The  Pension  Benefit  Guaranty 
Corporation  (PBGC)  is  requesting  that 
the  Office  o/  Management  and  Budget 
(OMB)  extend  approval,  under  the 
Paperwork  Reduction  Act,  of  the 
collection  of  information  for  the 
termination  premium  under  its 
regulation  on  Payment  of  Premiums  (29 
CFR  Part  4007)  (OMB  control  number 
1212-0064;  expires  December  31,  2013), 
with  minor  changes.  This  notice  informs 
the  public  of  PBGC’s  request  and  solicits 
public  comment  on  the  collection  of 
information. 

DATES:  Comments  should  be  submitted 
by  December  18,  2013. 

ADDRESSES:  Comments  should  be  sent  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
Pension  Benefit  Gucuranty  Corporation, 
via  electronic  mail  at  OIRA  DOCKET® 
omb.eop.gov  or  by  fax  to  202-395-6974. 

The  currently  approved  collection  of 
information  (Form  T  and  instructions) 
and  PBGC’s  premium  payment 
regulation  may  be  found  on  PBGC’s  Web 
site  at  http://www.pbgc.gov/prac/prem/ 
termination-premiums.html.  Copies  of 
the  proposed  collection  of  information 
and  PBGC’s  request  are  posted  at  http:// 
www.pbgc.gov/res/Iaws-and- 
regulations/information-collections- 
under-omb-review.html.  They  may  also 
be  obtained  without  charge  by  writing  to 
the  Disclosure  Division  of  the  Office  of 
the  General  Counsel  of  PBGC,  1200  K 
Street  NW.,  Washington,  DC  20005,  or 
by  visiting  the  Disclosure  Division  or 
calling  202-326—4040  during  normal 
business  hours.  (TTY  and  TDD  users 
may  call  the  Federal  relay  service  toll- 
free  at  800-877-8339  and  ask  to  be 
connected  to  202-326—4040.) 

FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  C.  Murphy,  Deputy  Assistant 


Federal  Register / Vol.  78,  No.  222 /Monday,  November  18,  2013 /Notices 


69141 


General  Counsel  for  Regulatory  Affairs, 
Office  of  the  General  Counsel,  Pension 
Benefit  Guaranty  Corporation,  1200  K 
Street  NW.,  Washington,  DC  20005- 
4026,  202-326-4024  or 
Murphy.Deborah@pbgc.gov.  (TTY  and 
TDD  users  may  call  the  Federal  relay 
service  toll-free  at  800-877-8339  and 
ask  to  be  connected  to  202-326—4024.) 
SUPPLEMENTARY  INFORMATION:  The 
Pension  Benefit  Guaranty  Corporation 
(PBGC)  adihinisters  the  pension  plan 
termination  insurance  program  under 
title  IV  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA). 
Section  4006(a)(7)  of  ERISA  provides  for 
a  “termination  premium”  (in  addition  to 
the  flat-rate  and  variable-rate  premiums 
under  section  4006(a)(3)  and  (8)  of 
ERISA)  that  is  payable  for  three  years 
following  certain  distress  and 
involuntary  plan  terminations.  PBGC’s 
regulations  on  Premium  Rates  (29  CFR 
part  4006)  and  Payment  of  Premiums 
(29  CFR  part  4007)  implement  the 
termination  premium.  Sections  4007.3 
and  4007.13(b)’  of  the  premium  payment 
regulation  require  the  filing  of 
termination  premium  information  and 
payments  with  PBGC.  PBGC  has 
promulgated  Form  T  emd  instructions 
for  paying  the  termination  premium. 

In  general,  the  termination  premium 
applies  where  a  single-employer  plan 
terminates  in  a  distress  termination 
under  ERISA  section  4041(c)  (unless 
contributing  sponsors  and  controlled 
group  members  meet  the  bcinkruptcy 
liquidation  requirements  of  ERISA 
section  4041(c)(2)(B)(i))  or  in  an 
involuntary  termination  under  ERISA 
section  4042,  and  the  termination  date 
under  section  4048  of  ERISA  is  after 
2005.  The  termination  premium  does 
not  apply  in  certain  cases  where 
termination  occurs  during  a  bankruptcy 
proceeding  filed  before  October  18, 

2005. 

The  termination  premium  is  payable 
for  three  years.  The  same  amount  is 
payable  each  year.  The  amount  of  each 
payment  is  based  on  the  number  of 
participants  in  the  plan  as  of  the  day 
before  the  termination  date.  In  general, 
the  amount  of  each  payment  is  equal  to 
$1,250  times  the  number  of  participants. 
However,  the  rate  is  increased  fi-om 
$1,250  to  $2,500  in  certain  cases 
involving  commercial  airline  or  airline 
catering  service  plans.  The  termination 
premium  is  due  on  the  30th  day  of  each 
of  three  consecutive  12-month  periods. 
The  first  12-month  period  generally 
begins  shortly  after  the  termination  date 
or  after  the  conclusion  of  bankruptcy 
proceedings  in  certain  cases. 

The  termination  .premiiun  and  related 
information  must  be  filed  by  a  person 


liable  for  the  termination  premium.  The 
persons  liable  for  the  termination 
premium  are  contributing  sponsors  and 
members  of  their  controlled  groups, 
determined  on  the  day  before  the  plan 
termination  date.  Interest  on  late 
termination  premiums  is  charged  at  the 
rate  imposed  under  section  6601(a)  of 
the  Internal  Revenue  Code, 
compounded  daily,  from  the  due  date  to 
the  payment  date.  Penalties  based  on 
facts  and  circumstances  may  be  assessed 
both  for  failure  to  timely  pay  the 
termination  premium  and  for  failure  to 
timely  file  required  related  information 
and  may  be  waived  in  appropriate 
circumstances.  A  penalty  for  late 
payment  will  not  exceed  the  amount  of 
termination  premium  paid  late.  Section 
4007.10  of  the  premium  payment 
regulation  requires  the  retention  of 
records  supporting  or  validating  the 
computation  of  premiums  paid  and 
requires  that  the  records  be  made 
available  to  PBGC. 

OMB  has  approved  the  termination 
premium  collection  of  information 
(Form  T  and  instructions)  under  control 
number  1212-0064  through  December 
31,  2013.  PBGC  is  requesting  that  OMB 
extend  approval  of  this  collection  of 
information  for  three  years,  with  minor 
changes.  PBGC  is  eliminating  from  Form 
T  and  instructions  the  requirement  to 
report  the  method  of  payment  and 
making  minor  editorial  changes  to  the 
form  and  instructions.  An  agency  may 
^  not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  unless  it  displays  a 
currently  valid  OMB  control  number. 

PBGC  estimates  that  it  will  each  year 
receive  an  average  of  about  25  filings  for 
the  first  year  a  termination  premium  is 
due,  20  filings  for  the  second  year  a 
termination  premiunfis  due,  and  15 
filings  for  the  third  year  a  termination 
premium  is  due,  from  a  total  of  about  60 
respondents.  PBGC  estimates  that  the 
total  annual  burden  of  the  collection  of 
information  will  be  about  ten  hours  and 
$8,800. 

Issued  in  Washington,  DC,  this  13th  day  of 
November,  2013. 

Judith  Starr, 

General  Counsel,  Pension  Benefit  Guaranty 
Corporation. 

[FR  Doc.  2013-27535  Filed  11-15-13;  8:45  am) 
BILUNG  CODE  7709-02-P 


POSTAL  REGULATORY  COMMISSION 

Sunshine  Act  Meeting 

TIME  AND  DATE:  Wednesday,  December 
11,2013,  at  11a.m. 


PLACE:  Commission  Hearing  Room,  901 
New  York  Avenue  NW.,  Suite  200, 
Washington,  DC  20268-0001. 

STATUS:  Part  of  this  meeting  will  be 
open  to  the  public.  Tlfe  rest  of  the 
meeting  will  be  closed  to  the  public. 

The  open  session  will  be  audiocast.  The 
audiocast  may  be  accessed  via  the 
Commission’s  Web  site  at  http:// 
www.prc.gov.  A  period  for  public 
comment  will  be  offered  following 
consideration  of  the  last  numbered  item 
in  the  open  session. 

MATTERS  TO  BE  CONSIDERED:  The  agenda 
for  the  Commission’s  December  11, 

2013  meeting  includes  the  items 
identified  below. 

PORTIONS  OPEN  TO  THE  PUBLIC: 

1.  Report  from  the  Office  of  Public 
Affairs  and  Government  Relations  on  ‘ 
legislative  activities  and  the  handling  of 
rate  and  service  inquiries  from  the 
public. 

2.  Report  from  the  Office  of  General 
Counsel  on  the  status  of  Commission 
dockets. 

3.  Report  from  the  Office  of 
Accountability  and  Compliance. 

4.  Report  from  the  Office  of  the 
Secretary  and  Administration. 

5.  Selection  of  Vice  Chairman. 

6.  Update  for  the  Commissioners  on 
the  Work  of  the  Military  Postal  Service 
Agency  by  Mr.  David  Ernst,  Deputy 

.  Director,  Military  Postal  Service 
Agency. 

PORTION  CLOSED  TO  THE  PUBLIC: 

7.  Discussion  of  pending  litigation. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Stephen  L.  Sharfman,  General  Counsel, 
Postal  Regulatory  Commission,  901  New 
York  Avenue  NW.,  Suite  200, 
Washington,  DC  20268-0001,  at  202- 
789-6820  (for  agenda-related  inquiries) 
and  Shoshana  M.  Grove,  Secretary  of  the 
Commission,  at  202-789-6800  or 
shoshana.grove@prc.gov  (for  inquiries 
related  to  meeting  location,  changes  in 
date  or  time  of  the  meeting,  access  for 
handicapped  or  disabled  persons,  the 
audiocast,  or  similar  matters).  The 
Commission’s  Web  site  may  also 
provide  information  on  changes  in  the 
date  or  time  of  the  meeting. 

By  direction  of  the  Commission. 

Shoshana  M.  Grove, 

Secretary. 

[FR  Doc.  2013-27610  File'd  11-14-13;  11:15  am) 
BILUNG  CODE  7710-FW-P 


RAILROAD  RETIREMENT  BOARD 

2014  Railroad  Experience  Rating 
Proclamations,  Monthly  Compensation 
Base  and  Other  Determinations 

agency:  Railroad  Retirement  Board. 
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action:  Notice. 

SUMMARY:  Pursuant  to  section  8(c)(2) 
and  section  12(r)(3)  of  the  Railroad 
Unemployment  Insurance  Act  (Act)  (45 
U.S.C.  358(c)(2)  and  45  U.S.C.  362(r)(3), 
respectively),  the  Board  gives  notice  of 
the  following: 

1.  The  balance  to  the  credit  of  the 
Railroad  Unemployment  Insurance 
(RUI)  Account,  as  of  June  30,  2013,  is 
$204,247,991.98: 

2.  The  September  30,  2013,  balance  of 
any  new  loans  to  the  RUI  Account, 
including  accrued  interest,  is  zero; 

3.  The  system  compensation  base  is 
$4,002,416,128.99  as  of  June  30.  2013; 

4.  The  cumulative  system  unallocated 
charge  balance  is  ($363,515,181.06)  as  of 
June  30,  2013; 

5.  The  pooled  credit  ratio  for' calendar 
year.  2014  is  zero; 

6.  The  pooled  charged’ratio  for 
calendar  year  2014  is  zero; 

7.  The  surcharge  rate  for  calendar  year 
2014  is  zero; 

8.  The  monthly  compensation  base 
under  section  l(i)  of  the  Act  is  $1,440 
for  months  in  calendar  year  2014; 

9.  The  amount  described  in  sections 
l(k)  and  3  of  the  Act  as  “2.5  times  the 
monthly  compensation  base”  is  ^ 
$3,600.00  for  base  year  (calendar  year) 
2014; 

10.  The  amount  described  in  section 
4(a-2)(i)(A)  of  the  Act  as  “2.5  times  the 
monthly  compensation  base”  is 
$3,600.00  wiA  respect  to 
disqualifications  ending  in  calendar 
year  2014; 

11.  The  amount  described  in  section 
2(c)  of  the  Act  as  “an  amount  that  bears 
the  same  ratio  to  $775  as  the  monthly 
compensation  base  for  that  year  as 
computed  under  section  l(i)  of  this  Act 
bears  to  $600”  is  $1,860  for  months  in 
calendar  year  2014; 

12.  The  maximum  daily  benefit  rate 
under  section  2(a)(3)  of  the  Act  is  $70 
with  respect  to  days  of  unemployment 
and  days  of  sickness  in  registration 
periods  beginning  after  June  30,  2014. 
DATES:  The  balance  in  notice  (1)  and  the 
determinations  made  in  notices  (3) 
through  (7)  are  based  on  data  as  of  June 
30,  2013.  The  balance  in  notice  (2)  is 
based  on  data  ^  of  September  30,  2013. 
The  determinations  made  in  notices  (5) 
through  (7)  apply  to  the  calculation, 
under  section  8(a)(1)(C)  of  the  Act,  of 
employer  contribution  rates  for  2014. 
The  determinations  made  in  notices  (8) 
through  (11)  are  effective  January  1, 
2014.  The  determination  made  in  notice 
(12)  is  effective  for  registration  periods 
beginning  after  June  30,  2014. 
ADDRESSES:  Secretary  to  the  Board, 
Railroad  Retirement  Bo^d,  844  Rush 
Street,  Chicago.  Illinois  60611-2092. 


FOR  FURTHER  INFORMATION  CONTACT: 

Marla  L.  Huddleston,  Bureau  of  the 
Actuary,  Railroad  Retirement  Board,  844 
Rush  Street,  Chicago,  Illinois  60611- 
2092,  telephone  (312)  751-4779. 

SUPPLEMENTARY  INFORMATION:  The  RRB 

is  required  by  section  8(c)(1)  of  the 
Railroad  Unemployment  Insurance  Act 
(Act)  (45  U.S.C.  358(c)(1))  as  amended 
by  Public  Law  100-647,  to  proclaim  by 
October  15  of  each  year  certain  system- 
wide  factors  used  in  calculating 
experience-based  employer  contribution 
rates  for  the  following  year.  The  RRB  is 
further  required  by  section  8(c)(2)  of  the 
Act  (45  U.S.C.  358(c)(2))  to  publish  the 
amounts  so  determined  and  proclaimed. 
The  RRB  is  required  by  section  12(r)(3) 
of  the  Act  (45  U.S.C.  362(r)(3))  to 
publish  by  December  11,  2013,  the 
computation  of  the  calendar  year  2014 
monthly  compensation  base  (section  l(i) 
of  the  Act)  and  amounts  described  in 
sections  l(k),  2(c),  3  and  4(a-2)(i)(A)  of 
the  Act  which  are  related  to  changes  in 
the  monthly  compensation  base.  Also, 
the  RRB  is  required  to  publish,  by  June 
11,  2014,  the  maximum  daily  benefit 
rate  under  section  2(a)(3)  of  the  Act  for 
days  of  unemployment  and  days  of 
sickness  in  registration  periods 
beginning  after  June  30,  2014. 

Surcharge  Rate 

A  surcharge  is  added  in  the 
calculation  of  each  employer’s 
contribution  rate,  subject  to  the 
applicable  maximum  rate,  for  a  calendar 
year  whenever  the  balance  to  the  credit 
of  the  RUI  Account  on  the  preceding 
June  30  is  less  than  the  greater  of  $100 
million  or  the  amount  that  bears  the 
same  ratio  to  $100  million  as  the  system 
compensation  base  for  that  June  30 
bears  to  the  system^ompensation  base 
as  of  June  30, 1991.  If  the  RUI  Account 
balance  is  less  than  $100  million  (as 
indexed),  but  at  least  $50  million  (as 
indexed),  the  surcharge  will  be  1.5 
percent.  If  the  RUI  Account  balance  is 
less  them  $50  million  (as  indexed),  but 
greater  than  zero,  the  surcharge  will  be 

2.5  percent.  The  maximum  surcharge  of 

3.5  percent  applies  if  the  RUI  Account 
balance  is  less  than  zaro. 

The  ratio  of  the  June  30,  2013  system 
compensation  base  of  $4,002,416,128.99 
to  the  June  30, 1991  system 
compensation  base  of  $2,763,287,237.04 
*is  1.44842566.  Multiplying  1.44842566 
by  $100  million  yields  $144,842,566. 
Multiplying  $50  million  by  1.44842566 
produces  $72,421,283.  The  Account 
balance  on  June  30,  2013,  was 
$204,247,991.98.  Accordingly,  the 
surcharge  rate  for  calendar  year  2014  is 
zero. 


Monthly  Compensation  Base 

For  years  after  1988,  section  l(i)  of  the 
Act  contains  a  formula  for  determining 
the  monthly  compensation  base.  Under 
the  prescribed  formula,  the  monthly 
compensation  base  increases  by 
approximately  two-thirds  of  the 
cumulative  growth  in  average  national 
wages  since  1984.  The  monthly 
compensation  base  for  months  in 
calendar  year  2014  shall  be  equal  to  the 
greater  of  (a)  $600  or  (b)  $600  [1  +  {(A 
—  37,800)/56,700}],  where  A  equals  the 
amount  of  the  applicable  base  with 
respect  to  tier  1  taxes  for  2014  under 
section  3231(e)(2)  otthe  Internal 
Revenue  Code  of  1986.  Section  l(i) 
further  provides  that  if  the  amount  so 
determined  is  not  a  multiple  of  $5,  it 
shall  be  rounded  to  the  nearest  multiple 
of  $5. 

Using  the  calendar  year  2014  tier  1  tax 
base  of  $117,000  for  A  above  produces 
the  amount  of  $1,438.10,  which  must 
then  be  rounded  to  $1,440.  Accordingly, 
the  monthly  compensation  base  is 
determined  tp  be  $1,440  for  months  in 
calendar  year  2014. 

Amounts  Related  to  Changes  in 
Monthly  Compensation  Base 

For  years  after  1988,  sections  l(k),  3, 
4(a-2)(i)(A)  and  2(c)  oT  the  Act  contain 
formulas  for  determining  amounts 
related  to  the  monthly  compensation 
base. 

Under  section  l(k),  remuneration 
.  earned  from  employment  covered  under 
the  Act  cannot  be  considered  subsidiary 
remuneration  if  the  employee’s  base 
year  compensation  is  less  than  2.5  times 
the  monthly  compensation  base  for 
months  in  such  base  year.  Under  section 
3,  an  employee  shall  be  a  “qualified 
employee”  if  his/her  base  year 
compensation  is  not  less  than  2.5  times 
the  monthly  compensation  base  for 
months  in  such  base  yecir.  Under  section 
4(a-2)(i)(A),  an  employee  who  leaves 
work  voluntarily  without  good  cause  is 
disqualified  from  receiving 
unemployment  benefits  until  he  has  . 
been  paid  compensation  of  not  less  than 

2.5  times  the  monthly  compensation 
base  for  months  in  the  calendar  year  in 
which  the  disqualification  ends. 

Multiplying  2.5  by  the  calendar  year 
2014  monthly  compensation  base  of 
$1,440  produces  $3,600.00. 

Accordingly,  the  amount  determined 
under  sections  l(k),  3  and  4(a-2)(i)(A)  is 
$3,660.00  for  calendar  year  2014. 

Under  section  2(c),  the  maximum 
amount  of  normal  benefits  paid  for  days 
of  unemployment  within  a  benefit  year 
6md  the  maximum  amount  of  normal 
benefits  paid  for  days  of  sickness  within 
a  benefit  year  shall  not  exceed  an 
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employee’s  compensation  in  the  base 
year.  In  determining  an  employee’s  base 
year  compensation,  any  money 
remuneration  in  a  month  not  in  excess 
of  an  amount  that  bears  the  same  ratio 
to  $775  as  the  monthly  compensation 
base  for  that  year  bears  to  $600  shall  be 
taken  into  account. 

The  calendar  year  2014  monthly 
compensation  base  is  $1,440.  The  ratio 
of  $1,440  to  $600  is  2.40000000. 
Multiplying  2.40000000  by  $775 
produces  $1,860.  Accordingly,  the 
amount  determined  under  section  2(c)  is 
$1,860  for  months  in  calendar  year 
2014. 

Maximum  Daily  Benefit  Rate 

Section  2(a)(3)  contains  a  formula  for 
determining  the  maximum  daily  benefit 
rate  for  registration  periods  beginning 
after  June  30, 1989,  and  after  each  June 
30  thereafter.  Legislation  enacted  on 
October  9, 1996,  revised  the  formula  for 
indexing  maximum  daily  benefit  rates. 
Und«r  the  prescribed  formula,  the 
maximum  daily  benefit  rate  increases  by 
approximately  two-thirds  of  the 
cumulative  growth  in  average  national 
wages  since  1984.  The  maximum  daily 
benefit  rate  for  registration  periods 
beginning  after  June  30,  2014,  shall  be 
equal  to  5  percent  of  the  monthly 
compensation  base  for  the  base  year 
immediately  preceding  the  beginning  of 
the  benefit  year.  Section  2(a)(3)  further 
provides  that  if  the  amount  so  computed 
is  not  a  multiple  of  $1,  it  shall  be 
rounded  down  to  the  nearest  multiple  of 
$1. 

The  calendar  year  2013  monthly 
compensation  base  is  $1,405. 
Multiplying  $1,405  by  0.05  yields 
$70.25,  which  must  then  be  rounded 
down  to  $70.  Accordingly,  the 
maximum  daily  benefit  rate  for  days  of 
unemployment  and  days  of  sickness 
beginning  in  registration  periods  after 
June  30,  2014,  is  determined  to  be  $70. 

Dated:  November  7,  2013. 

By  Authority  of  the  Board. 

Martha  P.  Rico, 

Secretary  to  the  Board. 

[FR  Doc.  2013-27509  Filed  11-15-13;  8:45  am] 
BILUNG  CODE  790S-ai-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
30780;  File  No.  812-14151-04] 

Guggenheim  Equal  Weight  Enhanced 
Equity  Income  Fund  and  Guggenheim 
Funds  investment  Advisers,  LLC; ' 
Notice  of  Application 

November  12,  2013. 

AGENCY:  Securities  and  Exchange 
Commission  (“Commission”). 

ACTION:  Notice  of  application  under 
section  6(c)  of  the  Investment  Company 
Act  of  1940  (“Act”)  for  an  exemption 
from  section  19(b)  of  the  Act  and  rule 
19b-l  under  the  Act. 


SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  to  permit  a  registered 
closed-end  investment  company  to 
make  periodic  distributions  of  long-term 
capital  gains  with  respect  to  its 
outstanding  common  shares  as 
frequently  as  monthly  in  any  one 
taxable  year,  and  as  frequently  as 
distributions  are  specified  by  or  in 
accordance  with  the  terms  of  any 
outstanding  preferred  shares  that  such 
investment  company  may  issue. 
APPLICANTS:  Guggenheim  Equal  Weight 
Enhanced  Equity  Income  Fund  (the 
“Initial  Fund”)  and  Guggenheim  Funds 
Investment  Advisers,  LLC  (the 
“Adviser”). 

FILING  DATES:  The  application  was  filed 
on  April  22,  2013,  and  amended  on 
September  25,  2013. 

HEARING  OR  NOTIFICATION  OF  HEARING: 

An  order  granting  the  application  will 
be  issued  unless  the  Commission  orders 
a  hearing.  Interested  persons  may 
request  a  hearing  by  writing  to  the 
Commission’s  Secretary  and  serving  . 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  December  6,  2013,  and 
should  be  accompanied  by  proof  of 
service  on  applicants,  in  die  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer’s  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission’s  Secretary, 

ADDRESSES:  Elizabeth  M.  Murphy, 
Secretary,  Securities  and  Exchange 
Commission,  100  F  Street  NE., 
Washington,  DC  20549-1090; 
Applicants,  c/o  Michael  K.  Hoffman, 
Skadden,  Arps,  Slate,  Meagher  &  Horn 
LLP,  Four  Times  Square,  New  York,  NY 
10036. 


FOR  FURTHER  INFORMATION  CONTACT: 

Bruce  R.  MacNeil,  Senior  Counsel,  at 
(202)  551-6817,  or  Daniele  Marchesani, 
Branch  Chief,  at  (202)  551-6821 
(Division  of  Investment  Management, 
Exemptive  Applications  OfficeJ. 
SUPPLEMENTARY  INFORMATION:  The' 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  via  the  Commission’s 
Web  site  by  searching  for  the  file 
number,  or  for  an  applicant  using  the 
Company  name  box,  at  http:// 
www.sec.gov/search/search.htm,  or  by 
calling  (202)  551-8090. 

Applicants’  Representations 

1.  The  Initial  Fund  is  a  closed-end 
m^agement  investment  company 
registered  under  the  Act  and  is 
organized  as  a  Delaware  statutory  trust.' 
The  investment  objective  of  the  Initial 
Fund  is  to  provide  a  high  level  of  risk 
adjusted  total  return  with  an  emphasis 
on  current  income  by  investing 
primarily  in  common  stocks  and 
utilizing  a. call  option  writing  strategy. 
The  Initial  Fund’s  common  shares  are 
currently  listed  on  the  New  York  Stock 
Exchange,  a  national  securities 
exchange  as  defined  in  section  2(a)(26) 
of  the  Act.  The  Initial  Fund  and  any 
Future  Fund  may  issue  preferred  shcures. 
Applicants  believe  that  closed-end  fund 
investors  may  prefer  an  investment 
vehicle  that  provides  regular  current 
income  through  fixed  distribution  • 
policies. 

2.  The  Adviser  is  registered  under  the 
Investment  Advisers  Act  of  1940 
(“Advisers  Act”)  and  serves  as  the 
investment  adviser  to  the  Initial  Fund. 

A  Fund’s  portfolio  may  be  managed  by 
one  or  more  investment  sub-advisers 
(each  a  “Sub-Adviser”).  Any  Sub- 
Adviser  to  a  ?und  will  be  registered  as 
an  investment  adviser  under  the 
Advisers  Act  or  not  subject  to 
registration. 

3.  Applicants  state  that,  prior  to  a 
Fund’s  implementing  a  distribution 


'  Applicants  request  that  any  order  issued 
granting  the  relief  r^uested  in  the  application  also 
apply  to  each  existing  of  future  registered  closed- 
end  investment  company  advised  by  the  Adviser 
(including  any  successor  in  interest)  or  by  an  entity 
controlling,  controlled  by  or  under  common  control 
(within  the  meaning  of  section  2(a)(9)  of  the  Act) 
with  the  Adviser  thdl  decides  in  the  future  to  rely 
on  the  requested  relief  (“Future  Fund”  and  together 
with  the  toitial  Fund,  the  "Funds”).  The  Initial  , 
Fund  and  the  Adviser  are  referred  to  collectively  as 
“Applicants”.  Any  Future  Fund  that  may  rely  on 
the  order  will  satisfy  each  of  the  representations  in 
the^  application.  All  existing  registered  closed-end 
investment  companies  currently  intending  to  rely 
on  the  order  have  been  named  as  Applicants.  A 
successor  in  interest  is  limited  solely  to  the  entity 
that  results  from  a  reorganization  into  another 
jurisdiction  or  a  change  in  the  type  of  business 
organization. 
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policy  (“Distribution  Policy”)  in 
reliance  on  the  order,  the  board  of 
trustees  (the  “Board”)  of  the  Fund, 
including  a  majority  of  the  trustees  who 
are  not  “interested  persons,”  of  such 
Fund  as  defined  in  section  2(a)(19)  of 
the  Act  (the  “Independent  Trustees”), 
will  request,  and  the  Adviser  will 
provide,  such  information  as  is 
jeasonably  necessary  to  make  an 
informed  determination  of  whether  the 
Board  should  adopt  a  proposed 
Distribution  Policy.  In  particular,  the 
Board  and  the  Independent  Trustees 
will  review  information  regarding  the 
piupose  and  terms  of  a  proposed 
Distribution  Policy;  the  likely  effects  of 
such  policy  on  such  Fimd’s  long-term 
total  return  (in  relation  to  market  price 
and  its  net  asset  value  (“NAV”)  per 
common  share);  the  expected 
relationship  between  such  Fund’s 
distribution  rate  on  its  common  shares 
under  the  policy  and  the  Fund’s  total 
return  (in  relation  to  NAV  per  share); 
whether  the  rate  of  distribution  would 
exceed  such  Fund’s  expected  total 
return  in  relation  to  its  NAV  per  share; 
and  any  foreseeable  material  effects  of 
such  policy  on  such  Fund’s  long-term 
total  return  (in  relation  to  market  price 
and  NAV  per  share).  The  Independent 
Trustees  will  also  consider  what 
conflicts  of  interest  the  Adviser  and  the 
affiliated  persons  of  the  Adviser  and 
each  such  Fund  might  have  with  respect 
to  the  adoption  or  implementation  of 
the  proposed  Distribution  Policy. 
Applicants  state  that,  only  after 
considering  such  information  will  the 
Board  of  a  Fund,  including  the 
Independent  Trustees,  approve  a 
Distribution  Policy  and  in  connection 
with  such  approval  will  determine  that 
the  Distribution  Policy  is  consistent 
with  a  Fund’s  investment  objectives  and 
in  the  best  interests  of  the  Fund’s 
common  shareholders.  • 

4.  Applicants  state  that  the  purpose  of 
a  Distribution  Policy,  generally,  would 
be  to  permit  a  Fund  to  distribute  over 
the  course  of  each  year,  through 
periodic  distributions  in  relatively  equal 
amounts  (plus  any  required  special 
distributions),"an  amount  closely 
approximating  tbe  total  taxable  income 
of  such  Fund  during  such  year  and,  if 
so  determined  by  its  Boa-d,  all  or  a 
portion  of  returns  of'capital  paid  by 
portfolio  companies  to  such  Fund 
during  the  year.  Under  the  Distribution 
Policy  of  a  Fund,  such  Fund  would 
distribute  to  its  respective  common 
shareholders  a  fixed  monthly  percentage 
of  the  market  price  of  such  Fund’s 
common  shares  at  a  particular  point  in 
time  or  a  fixed  monthly  percentage  of 
NAV  at  a  particular  time  or  a  fixed 


monthly  amount,  any  of  which  may  be 
adjusted  from  time  to  time.  It  is 
anticipated  that  imder  a  Distribution 
Policy,  the  minimum  annual 
distribution  rate  with  respect  to  such 
Fund’s  common  shares  would  be 
independent  of  a  Fimd’s  performance 
during  any  particuleu'  period  but  would 
be  expected  to  correlate  with  a  Fund’s 
performance  over  time.  Except  for 
extraordinary  distributions  and 
potential  increases  or  decreases  in  the 
final  dividend  periods  in  light  of  a 
Fund’s  performance  for  an  entire 
calendar  year  and  to  enable  a  Fund  to 
comply  with  the  distribution 
requirements  of  Subchapter  M  of  the 
Internal  Revenue  Code  (“Code”)  for  the 
calendar  year,  each  distribution  on  the 
Fimd’s  common  shares  would  be  at  the 
stated  rate  then  in  effect. 

5.  Applicants  state  that  prior  to 
implementing  a  Distribution  Policy  in 
reliance  on  the  order,  the  Board  of  a 
Fund  will  adopt  policies  and 
procedures  pursuant  to  rule  38a-l 
under  the  Act  (“Section  19  Compliance 
Policies”)  that:  (a)  are  reasonably 
designed  to  ensure  that  all  notices 
required  to  be  sent  to  a  Fund’s 
shareholders  pursuant  to  section  19(a) 
of  the  Act,  rule  19a-l  thereunder  and 
condition  4  below  (each  a  “19(a) 
Notice”)  include  the  disclosure  required 
by  rule  19a-l  under  the  Act  and  by 
condition  2(a)  below,  and  that  all  other 
written  communications  by  the  Fund  or 
its  agents  regarding  distributions  under 
the  Distribution  Policy  include  the 
disclosure  required  by  condition  3(a) 
below;  and  (b)  require  the  Fund  to  keep 
records  that  demonstrate  its  compliance 
with  all  of  the  conditions  of  the  order 
and  that  are  necessary  for  such  Fund  to 
form  the  basis  for,  or  demonstrate  the 
calculation  of,  the  amounts  disclosed  in 
its  19(a)  Notices. 

Applicants’  Legal  Analysis 

1.  Section  19(b)  of  the  Act  generally 
makes  it  unlawful  for  any  registered 
investment  company  to  make  long-term 
capital  gains  distributions  more  than 
once  every  twelve  months.  Rule  19b-l 
under  the  Act  limits  the  number  of 
capital  gains  dividends,  as  defined  in 
section  852(b)(3)(C)  of  the  Code 
(“distributions”),  that  a  fund  may  make 
with  respect  to  any  one  taxable  year  to 
one,  plus  a  supplemental  distribution 
made  pursuant  tb  section  855  of  the 
Code  not  exceeding  10%  of  the  total 
amount  distributed  for  the  year,  plus 
one  additional  capital  gain  dividend 
made  in  whole  or  in  part  to  avoid  the 
excise  tax  under  section  4982  of  the 
Code.’ 

2.  Section  6(c)  of  the  Act  provides,  in 
relevant  part,  that  the  Commission  may 


exempt  any  person,  s.ecurity,  or 
transaction  from  any  provision  of  the 
Act  or  any  rule  under  the  Act  if  and  to 
the  extent  that  such  exemption  is 
necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act. 

3.  Applicants  state  that  the  one  of  the 
concerns  leading  to  the  enactment  of 
section  19(b)  and  adoption  of  rule  19b- 
1  was  that  shareholders  might  be  unable 
to  distinguish  between  frequent 
distributions  of  capital  gains  and 
dividends  from  investment  income. 
Applicants  state,  however,  that  rule  ' 
19a-l  effectively  addresses  this  concern, 
by  requiring  that  distributions  (or  the 
confirmation  of  the  reinvestment 
thereof)  estimated  to  be  sourced  in  part 
from  capital  gains  or  capital  be 
accompanied  by  a  separate  statement 
showing  the  sources  of  the  distribution 
(e.g.,  estimated  net  income,  net  short¬ 
term  capital  gains,  net  long-term  capital 
gains  and/or  return  of  capital). 

Applicants  state  that  similar  * 
information  is  included  in  the  Funds’ 
annual  reports  to  shareholders  and  on 
the  Internal  Revenue  Service  Form 
1099-DrV  (“Form  1099-DrV”),  which  is 
sent  to  each  common  and  preferred 
shareholder  who  received  distributions 
during  a  particular  year  (including 
shareholders  who  have  sold  shares 
during  the  year). 

4.  Applicants  further  state  that  each  of 
the  Funds  will  make  the  additional 
disclosures  required  by  the  conditions 
set  forth  below,  and  each  of  them  will 
adopt  the  Section  19  Compliance 
Policies  to  ensure  that  all  required  19(a) 
Notices  and  disclosures  are  sent  to 
shareholders.  Applicants  state  that  by 
providing  the  information  required  by 
section  19(a)  and  rule  19a-l,  the 
Distribution  Policy,  the  Section  19 
Compliance  Policies,  and  the  conditions 
listed  below  will  help  ensure  that  each 
Fund’s  shareholders  are  provided 
sufficient  information  to  understand 
that  their  periodic  distributions  are  not 
tied  to  the  Fund’s  net  investment 
income  (which  for  this  purpose  is  the 
Fund’s  taxable  income  other  than  from 
capital  gains)  and  realized  capital  gains 
to  date,  and  may  not  represent  yield  or 
investment  return.  Accordingly, 
Applicants  assert  that  continuing  to 
subject  the  Funds  to  section  19(b)  and 
rule  19b-l  would  afford  shareholders 
no  extra  protection. 

5.  Applicants  note  that  section  19(b) 
of  the  Act  and  rule  19b-l  were  intended 
to  prevent  certain  improper  sales 
practices,  including,  in  particular,  the 
practice  of  urging  an  investor  to 
purchase  shares  of  a  fund  on  the  basis 
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of  an  upcoming  capital  gains  dividend 
(“selling  the  dividend”),  where  the 
dividend  would  result  in  an  immediate 
corresponding  reduction  in  NAV  and 
would  be  in  effect  a  taxable  return  of  the 
investor’s  capital.  Applicants  submit 
that  the  “selling  the  dividend”  concern 
should  not  apply  to  closed-end 
investment  companies,  such  as  the  . 
Funds,  which  do  not  continuously 
distribute  shares.  According  to 
Applicants,  if  the  underlying  concern 
extends  to  secondary  market  purchases 
of  shares  of  closed-end  funds  that  are 
subject  to  a  large  upcoming  capital  gain 
dividend,  adoption  of  a  periodic 
distribution  plan  may  help  minimize 
the  concern  by  avoiding,  through 
periodic  distributions,  any  buildup  of 
large  end-of-the-year  distributions. 

6.  Applicants  also  note  that  the 
common  shares  of  closed-end  funds 
often  trade  in  the  marketplace  at  a 
discount  to  their  NAV.  Applicants 
believe  that  this  discount  may  be 
reduced  if  the  Funds  are  permitted  to 
pay  relatively  frequent  dividends  on 
their  common  shares  at  a  consistent 
rate,  whether  or  not  those  dividends 
contain  an  element  of  long-term  capital 
gains. 

7.  Applicants  assert  that  the 
application  of  rule  19b-l  to  a 
Distribution  Policy  actually  could  have 
an  inappropriate  influence  on  portfolio 
management  decisions.  Applicants  state 
that,  in  the  absence  of  an  exemption 
from  rule  19b-l,  the  adoption  of  a 
periodic  distribution  plan  imposes 
pressure  on  management  (i)  not  to 
realize  any  net  long-term  capital  gains 
until  the  point  in  the  year  that  the  fund 
can  pay  all  of  its"  remaining  distributions 
in  accordance  with  rule  19b-l  and  (ii) 
nofto  realize  any  long-term  capital 
gains  during  any  particular  year  in 
excess  of  the  amount  of  the  aggregate 
pay-out  for  the  year  (since  as  a  practical 
matter  excess  gains  must  be  distributed 
and,  accordingly,  would  not  be  available 
to  satisfy  pay-out  requirements  in 
following  years),  notwithstanding  that 
purely  investment  considerations  might 
favor  realization  of  long-term  gains  at 
different  times  or  in  different  amounts. 
Applicants  assert  that  by  limiting  the 
number  of  capital  gain  dividends  that  a 
Fund  may  make  with  respect  to  any  one 
year,  rule  19b-l  may  prevent  the  normal 
and  efficient  operation  of  a  periodic 
distribution  plan  whenever  that  Fund’s 
realized  net  long-term  capital  gains  in 
any  year  exceed  the  total  of  the  periodic 

'  distributions  that  may  include  such 
capital  gains  under  the  rule. 

8.  Applicants  also  assert  that  rule 
19b-l  may  force  the  fixed  regular 
periodic  distributions  under  a  periodic 
distribution  plan  to  be  funded  with 


returns  of  capital  ^  (to  the  extent  net 
investment  income  and  realized  short 
term  capital  gains  are  insufficient  to 
fund  the  distribution),  even  though 
realized  net  long-term  capital  gains 
otherwise  would  be  available.  To 
distribute  all  of  a  Fund’s  long-term 
capital  gains  within  the  limits  in  rule 
19b-l,  a  Fund  may  be  required  to  make 
total  distributions  in  excess  of  the 
annual  amount  called  for  by  its  periodic 
distribution  plan  or  to  retain  and  pay 
taxes  on  the  excess  amount.  Applicants 
assert  that  the  requested  order  would 
minimize  these  anomalous  effects  of 
rule  19b-l  by  enabling  the  Funds  to 
realize  long-term  capital  gains  as  often 
as  investment  considerations  dictate 
without  fear  of  violating  rule  19b-l. 

9.  Applicants  state  that  Revenue 
Ruling  89-81  under  the  Code  requires 
that  a  fund  that  seeks  to  qualify  as  a 
regulated  investment  company  under 
the  Code  and  that  has  both  common 
shares  and  preferred  shares  outstanding 
designate  the  types  of  income,  e.g., 
investment  income  and  capital  gains,  in 
the  same  proportion  as  the  total 
distributions  distributed  to  each  class, 
for  the  tax  year.  To  satisfy  the 
proportionate  designation  requirements 
of  Revenue  Ruling  89—81,  whenever  a 
fund  has  realized  a  long  term  capital 
gain  with  respect  to  a  given  tax  year,  the 
fund  must  designate  the  required 
proportionate  share  of  such  capital  gain 
to  be  included  in  common  and  preferred 
share  dividends.  Applicants  state  that 
although  rule  19b-l  allows  a  fund  some 
flexibility  with  respect  to  the  frequency 
of  capital  gains' distributions,  a  fund 
might  use  all  of  the  exceptions  available 
under  the  rule  for  a  tax  year  and  still 
need  to  distribute  additional  capital 
gains  allocated  to  the  preferred  shares  to 
comply  with  Revenue  Ruling  89—81. 

10.  Applicants  assert  that  the 
potential  abuses  addressed  by  section 
19(b)  and  rule  19b-l  do  not  arise  with 
respect  to  preferred  shares  issued  by  a 
closed-end  fund.  Applicants  assert  that 
such  distributions  are  either  fixed  or  are 
determined  in  periodic  auctions  by 
reference  to  short-term  interest  rates 
rather  than  by  reference  to  performance 
of  the  issuer,  and  Revenue  Ruling  89— 

81  determines  the  proportion  of  such 
distributions  that  are  comprised  of  the 
long-term  capital  gains. 

11.  Applicants  also  submit  that  the 
“selling  the  dividend”  concern  is  not 
applicable  to  preferred  shares,  which 
entitles  a  holder  to  no  more  than  a 
periodic  dividend  at  a  fixed  rate  or  the 
rate  determined  by  the  market,  and,  like 


2  Returns  of  capital  as  used  in  the  application 
means  return  of  capital  for  financial  accounting 
purposes  and  not  for  tax  accounting  purposes. 


a  debt  security,  is  priced  based  upon  its 
liquidation  value,  dividend  rate,  credit 
quality,  and  frequency  of  pa3rment. 
Applicants  state  that  investors  buy 
preferred  shares  for  the  purpose  of 
receiving  payments  at  the  frequency 
bargained  for  and  do  not  expect  the 
liquidation  value  of  their  shares  to 
change. 

12.  Applicants  request  an  order  under 
section  6(c)  of  the  Act  granting  an 
exemption  from  the  provisions  of 
section  19(b)  of  the  Act  and  rule  19b- 
1  thereunder  to  permit  each  Fund  to 
distribute  periodic  capital  gain 
dividends  (as  defined  in  section 
852(b)(3)(C)  of  the  Code)  as  often  as 
monthly  in  any  one  taxable  year  in 
respect  of  its  common  shares  and  as 
often  as  specified  by  or  determined  in 
accordance  with  the  terms  thereof  in 
respect  of  its  preferred  shares. 

Applicants’  Conditions 

Applicants  agree  that,  with  respect  to 
each  Fund  that  adopts  a  Distribution 
Policy  in  reliance  upon  the  order,  the 
order  will  be  subject  to  the  following 
conditions: 

1.  Compliance  Review  and  Reporting. 
The  Fund’s  chief  compliance  officer 
will  (a)  report  to  the  Fund’s  Board,  no 
less  frequently  than  once  every  three 
months  or  at  the  next  regularly 
scheduled  quarterly  Board  meeting, 
whether  (i)  the  Fund  and  its  Adviser 
have  complied  with  the  conditions  of 
the  order  and  (ii)  a  material  compliance 
matter  (as  defined  in  rule  38a-l (e)(2) 
under  the  Act)  has  occurred  with 
respect  to  such  conditions;  and  (b) 
review  the  adequacy  of  the  policies  and 
procedures  adopted  by  the  Board  lio  less 
frequently  than  annually. 

2.  Disclosures  to  Fund  Shareholders. 

(a)  Each  19(a)  Notice  disseminated  to 

the  Fund’s  common  shareholders,  in 
addition  to  the  information  required  by 
section  19(a)  and  rule  19a-l: 

(i)  Will  provide,  in  a  tabular  or 
graphical  format: 

(1)  The  amount  of  the  distribution,  on 
a  per  common  share  basis,  together  with 
the  amounts  of  such  distribution 
amount,  on  a  per  common  share  basis 
and  as  a  percentage  of  such  distribution 
amount,  from  estimated:  (A)  net 
investment  income;  (B)  net  realized 
short-term  capital  gains;  (C)  net  realized 
long-term  capital  gains;  and  (D)  return 
of  capital  or  other  capital  source; 

(2)  the  fiscal  year-to-date  cumulative 
amount  of  distributions,  on  a  per 
common  share  basis,  together  with  the 
amounts  of  such  cumulative  amount,  on 
a  per  common  share  basis  and  as  a 
percentage  of  such  cumulative  amount 
of  distributions,  from  estimated:  (A)  net 
investment  income;  (B)  net  realized 


69146 


Federal  Register / Vol.  78,  No.  222 /Monday,  November  18,  2013 /Notices 


short-term  capital  gains;  (C)  net  realized 
long-term  capital  gains;  and  (D)  retirni 
of  capital  or  other  capital  source; 

(3)  the  average  annual  total  return  in 
relation  to  the  change  in  NAV  for  the  5- 
year  period  (or,  if  the  Fund’s  history  of 
operations  is  less  than  five  years,  the 
time  period  commencing  immediately 
following  the  Fund’s  first  public 
offering)  ending  on  the  last  day  of  the 
month  ended  immediately  prior  to  the 
most  recent  distribution  record  date 
compared  to  the  current  fiscal  period’s 
annualized  distribution  rate  expressed 
as  a  percentage  of  NAV  ^  of  the  last  day 
of  the  month  prior  to  the  most  recent 
distribution  record  date;  and 

(4)  the  cumulative  total  return  in 
relation  to  the  change  in  NAV  from  the 
last  completed  fiscal  year  to  the  last  day 
of  the  month  prior  to  the  most  recent 
distribution  record  date  compared  to  the 
fiscal  year-to-date  cumulative 
distribution  rate  expressed  as  a 
percentage  of  NAV  as  of  the  last  day  of 
the  month  prior  to  the  most  recent 
distribution  record  date.  Such 
disclosure  shall  be  made  in  a  type  size 
at  least  as  large  and  as  prominent  as  the 
estimate  of  the  sources  of  the  current 
distribution;  and 

(ii)  will  include  the  following 
disclosure: 

(1)  “You  should  not  draw  any 
conclusions  about  the  Fund’s 
investment  performance  fi-om  the 
amount  of  this  distribution  or  from  the 
terms  of  the  Fund’s  Distribution 
Policy,’’ 

(2)  “The  Fund  estimates  that  it  has 
distributed  more  than  its  income  and 
net  realized  capital  gains;  therefore,  a 
portion  of  your  distribution  may  be  a 
return  of  capital.  A  return  of  capital  may 
occur,  for  example,  when  some  or  all  of 
the  money  that  you  invested  in  the 
Fund  is  paid  back  to  you.  A  return  of 
capital  distribution  does  not  necessarily 
reflect  the  Fund’s  investment 
performance  and  should  not  be 
confused  with  ‘yield’  or  ‘income’’’;  ^  and 

(3)  “The  amounts  and  sources  of 
distributions  reported  in  this  19(a) 
Notice  are  only  estimates  and  are  not 
being  provided  for  tax  reporting 
purposes.  The  actual  amounts  and 
sources  of  the  amounts  for  tax  reporting 
purposes  will  depend  upon  the  Fund’s 
investment  experience  during  the 
remainder  of  its  fiscal  year  and  may  be 
subject  to  changes  based  on  tax 
regulations.  The  Fund  will  send  you  a 
Form  1099-DIV  for  the  calendar  year 
that  will  tell  you  how  to  report  these 

^The  disclosure  in  this  condition  2(a)(ii)(2)  will 
be  included  only  if  the  current  distribution  or  the 
fiscal  yesu'-to-date  cumulative  distributions  are 
.estimated  to  include  a  return  of  capital. 


distributions  for  federal  income"\2tx 
purposes;’’  Such  disclosure  shall  be 
made  in  a  type  size  at  least  as  large  as 
and  as  prominent  as  any  other 
information  in  the  19(a)  Notice  and 
placed  on  the  same  page  in  close 
proximity  to  the  amount  and  the  sources 
of  the  distribution. 

(b)  On  the  inside  front  cover  of  each 
report  to  shareholders  under  rule  30e- 
1  under  the  Act,  the  Fund  will: 

(i)  describe  the  terms  of  the 
Distribution  Policy  (including  the  fixed 
amount  or  fixed  percentage  of  the 
distributions  and  the  frequency  of  the 
distributions); 

(ii)  include  the  disclosure  required  by 
condition.2(a)(ii)(l)  above; 

(iii)  state,  if  applicable,  that  the 
Distribution  Policy  provides  that  the 
Board  may  amend  or  terminate  the 
Distribution  Policy  at  any  time  without 
prior  notice  to  Fund  shareholders;  and 

(iv)  describe  any  reasonably 
foreseeable  circumstances  that  might 
cause  the  Fund  to  terminate  the 
Distribution  Policy  and  any  reasonably 
foreseeable  consequences  of  such 
termination. 

(c)  Each  report  provided  to 
shareholders  under  rule  30e-l  under  • 
the  Act,  and  each  prospectus  filed  with 
the  Commission  on  Form  N-2  under  the 
Act,  will  provide  the  Fund’s  total  return 
in  relation  to  changes  in  NAV  in  the 
financial  highlights  table  and  in  any 
discussion  about  the  Fund’s  total  return 

3.  Disclosure  to  Shareholders, 
Prospective  Shareholders  and  Third 
Parties. 

(a)  The  Fund  will  include  the 
information  contained  in  the  relevant 
19(a)  Notice,  including  the  disclosure 
required  by  condition  2(a)(ii)  above,  in 
any  written  communication  (other  than 
a  communication  on  Form  1099)  about 
the  Distribution  Policy  or  distributions 
under  the  Distribution  Policy  by  the 
Fund,  or  agents  that  the  Fund  has 
authorized  to  make  such 
communication  on  the  Fund’s  behalf,  to 
any  Fund  shareholder,  prospective 
shareholder  or  third-party  information 
provider; 

(b)  The  Fund  will  issue, 
contemporaneously  with  the  issuance  of 
any  19(a)  Notice,  a  press  release 
containing  the  information  in  the  19(a) 
Notice  and  will  file  with  the 
Commission  the  information  contained 
in  such  19(a)  Notice,  including  the 
disclosure  required  by  condition  2(a)(ii) 
above,  as  an  exhibit  to  its  next  filed 
Form  N-CSR;  and 

(c)  The  Fund  will  post  prominently  a 
statement  on  its  (or  the  Adviser’s)  Web 
site  containing  the  information  in  each 
19(a)  Notice,  including  the  disclosure 
required  by  condition  2(a)(ii)  above,  and 


maintain  such  information  on  such  Web 
site  for  at  least  24  months. 

4.  Delivery  of  19(a)  Notices  to 
Beneficial  Owners.  If  a  broker,  dealer, 
bank  or  other  person  (“financial 
intermediary’’)  holds  common  shares 
issued  by  the  Fund  in  nominee  name,  or 
otherwise,  on  behalf  of  a  beneficial 
owner,  the  Fund: 

(a)  will  request  that  the  financial 
intermediary,  or  its  agent,  forward  the 
19(a)  Notice  to  all  beneficial  owners  of 
the  Fund’s  shares  held  through  such 
financial  intermediary; 

(b)  will  provide,  in  a  timely  manner, 
to  the  financial  intermediary,  or  its 
agent,  enough  copies  of  the  19(a)  Notice 
assembled  in  the  form  and  at  the  place 
that  the  financial  intermediary,  or  its 
agent,  reasonably  requests  to  facilitate 
the’  financial  intermediary’s  sending  of 
the  19(a)  Notice  to  each  beneficial 
owner  of  the  Fund’s  shares;  and 

(c)  upon  the  request  of  any  financial 
intermediary,  or  its  agent,  that  receives 
copies  of  the  19(a)  Notice,  will  pay  the 
financial  intermediary,  or  its  agent,  the 
reasonable  expenses  of  sending  the  19(a) 
Notice  to  such  beneficial  owners. 

5.  Additional  Board  Determinations 
for  Funds  Whose  Common  Shares  Trade 
at  a  Premium. 

If:  ' 

(a)  The  Fund’s  common  shares  have 
traded  on  the  stock  exchange  that  they 
primarily  trade  on  at  the  time  in 
question  at  an  average  premium  to  NAV 
equal  to  or  greater  than  10%,  as 
determined  on  the  basis  of  the  average 
of  the  discount  or  premium  to  NAV  of 
the  Fund’s  common  shares  as  of  the 
close  of  each  trading  day  over  a  12-week 
rolling  period  (each  such  12-week 
rolling  period  ending  on  the  last  trading 
day  of  each  week);  and 

(b)  The  Fund’s  annualized 
distribution  rate  for  such  12-week 
rolling  period,  expressed  as  a  percentage 
of  NAV  as  of  the  ending  date  of  such  12- 
week  rolling  period,  is  greater  than  the 
Fund’s  average  annual  total  return  in 
relation  to  the  change  in  NAV  over  the 
2-year  period  ending  on  the  last  day  of 
such  12-week  rolling  period;  then: 

(i)  At  the  earlier  of  the  next  regularly 
scheduled  meeting  or  within  four 
months  of  the  last  day  of  such  12-week 
rolling  period,  the  Board,  including  a 
majority  of  the  Independent  Trustees: 

(1)  will  request  and  evaluate,  and  the 
Adviser  will  furnish,  such  information 
as  may  be  reasonably  necessary  to  make 
an  informed  determination  of  whether 
the  Distribution  Policy  should  be 
continued  or  continued  after 
amendment; 

(2)  will  determine  whether 
continuation,  or  continuation  after 
amendment,  of  the  Distribution  Policy  is 
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consistent  with  the  Fund’s  investment 
objective(s)  and  policies  and  is  in  the 
best  interests  of  the  Fund  and  its 
shareholders,  after  considering  the 
information  in  condition  5(b)(i)(l) 
above;  including,  without  limitation: 

(A)  whether  the  Distribution  Policy  is 
accomplishing  its  purpose{s); 

(B)  the  reasonably  foreseeable 
material  effects  of  the  Distribution 
Policy  on  the  Fund’s  long-term  total 
return  in  relation  to  the  market  price 
and  NAV  of  the  Fund’s  common  shares; 
and 

(C)  the  Fund’s  current  distribution 
rate,  as  described  in  condition  5(b) 
above,  compared  with  the  Fund’s 
average  annual  taxable  income  or  total 
return  over  the  2-year  period,  as 
described  in  condition  5(b),  or  such 
longer  period  as  the  Board  deems 
appropriate;  and 

(3)  based  upon  that  determination, 
will  approve  or  disapprove  the 
continuation,  or  continuation  after 
amendment,  of  the  Distribution  Policy; 
and 

(ii)  The  Board  will  record  the 
information  considered  by  it  including 
its  consideration  of  the  factors  listed  in 
condition  5(b)(i)(2)  above  and  the  basis 
for  its  approval  or  disapproval  of  the 
continuation,  or  continuation  after 
amendment,  of  the  Distribution  Policy 
in  its  meeting  minutes,  which  must  be 
made  and  preserved  for  a  period  of  not 
less  than  six  years  from  the  date  of  such 
meeting,  the  first  two  years  in  an  easily 
accessible  place. 

6.  Public  Offerings.  A  Fund  will  not 
make  a  public  offering  of  the  Fund’s 
common  shares  other  than: 

(a)  a  rights  offering  below  NAV  to  the 
Fund’s  common  shareholders; 

(b)  an  offering  in  connection  with  a 
dividend  reinvestment  plan,  merger, 
consolidation,  acquisition,  spin-off  or 
reorganization  of  the  Fund;  or 

(c)  an  offering  other  than  an  offering 
described  in  conditions  6(a)  and  6(b) 
above,  provided  that,  with  respect  to 
such  other  offering: 

(i)  the  Fund’s  annualized  distribution 
rate  for  the  six  months  ending  on  the 
last  day  of  the  month  ended 
immediately  prior  to  the  most  recent 
distribution  record  date,”*  expressed  as  a 
percentage  of  NAV  per  share  as  of  such 
date,  is  no  more  than  1  percentage  point 
greater  than  the  Fund’s  average  annual 
total  return  for  the  5-year  period  ending 
on  such  date;  ^  and 


*  If  the  Fund  has  been  in  operation  fewer  than  six 
months,  the  measured  period  will  begin 
immediately  following  the  Fund’s  first  public 
offering. 

®  If  the  Fund  has  been  in  operation  fewer  than  five 
years,  the  measured  period  will  begin  immediately 
following  the  Fund’s  first  public  offering. 


(ii)  the  transmittal  letter 
accompanying  any  registration 
statement  filed  with  the  Commission  in 
connection  with  such  offering  discloses 
that  the  Fund  has  received  an  order 
under  section  19(b)  to  permit  it  to  make 
periodic  distributions  of  long-term 
capital  gains  with  respect  to  its  common 
shares  as  frequently  as  twelve  times 
each  year,  and  as  frequently  as 
distributions  are  specified  by  or 
determined  in  accordance  with  the 
terms  of  any  outstanding  preferred 
shares  as  such  Fund  may  issue. 

7.  Amendments  to  Rule  19b-l. 

The  requested  order  will  expire  on  the 
effective  date  of  any  amendment  to  rule 
19b-l  that  provide  relief  permitting 
certain  closed-end  investment 
companies  to  make  periodic 
distributions  of  long-term  capital  gains 
with  respect  to  their  outstanding 
common  shares  as  frequently  as  twelve 
times  each  year. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Kevin  M.  O’Neill, 

Deputy  Secretary. 

(FR  Doc.  2013-27478  Filed  11-15-13;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
30778;  File  No.  812-14131] 

Ranger  Alternative  Management,  L.P. 
and  Ranger  Funds  Investment  Trust;. 
Notice  of  Application 

November  12,  2013. 

AGENCY:  Securities  and  Exchange 
Commission  (“Commission”). 

ACTION:  Notice  of  an  application  for  an 
order  under  section  6(c)  of  the 
Investment  Company  Act  of  1940  (the 
“Act”)  for  an  exemption  from  sections 
2(a)(32),  5(a)(1),  22(d),  and  22(e)  of  the 
Act  and  rule  22c-l  under  the  Act,  under 
sections  6(c)  and  17(b)  of  the  Act  for  an 
exemption  from  sections  17(a)(1)  and 
(a)(2’)  of  the  Act,  and  under  section 
12(d)(l)(J)  for  an  exemption  from 
sections  12(d)(1)(A)  and  12(d)(1)(B)  of 
the  Act. 


SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  that  would  permit  (a) 
certain  open-end  management 
investment  companies  or  series  thereof 
to  issue  shares  (“Shares”)  that  are 
redeemable  in  large  aggregations  only 
(“Creation  Units”);  (b)  secondary  market 
transactions  in  Shares  to  occur  at 
negotiated  market  prices;  (c)  certain 
series  to  pay  redemption  proceeds. 


under  certain  circumstances,  more  than 
seven  days  after  the  tender  of  Shares  for 
redemption;  (d)  certain  affiliated 
persons  of  the  series  to  deposit 
securities  into,  and  receive  securities 
from,  the  series  in  connection  with  the 
purchase  and  redemption  of  Creation 
Units;  and  (e)  certain  registered 
management  investment  companies  and 
unit  investment  trusts  outside  of  the 
same  group  of  investment  companies  as 
the  series  to  acquire  Shares. 

APPLICANTS:  Ranger  Funds  Investment 
Trust  (the  “Trust”)  and  Ranger 
Alternative  Management,  L.P.  (the 
“Initial  Adviser”). 

FILING  DATES:  The  application  was  filed 
oif  March  8,  2013,  and  amended  on  June 
4,  2013,  and  November  1,  2013. 
Applicants  have  agreed  to  file  an 
amendment  during  the  notice  period, 
the  substance  of  which  is  reflected  in 
this  notice. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 

order  granting  the  requested  relief  will 
be  issued  unless  the  Commission  orders 
a  hearing.  Interested  persons  may 
request  a  hearing  by  writing  to  the 
Commission’s  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  December  9,  2013,  and 
should  be  accompanied  by  proof  of 
service  on  applicants,  in  the  form  of  an 
affidavit,  or  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer’s  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission’s  Secretary. 

ADDRESSES:  Elizabeth  M.  Murphy, 
Secretary,  Securities  and  Exchange 
Commission,  100  F  Street  NE., 
Washington,  DC  20549-1090; 
Applicants,  2828  N.  Harwood  Street, 
Suite  1600,  Dallas,  Texas  75201. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  J.  Marcinkus,  Senior  Counsel,  at 
(202)  551-6882,  or  David  P.  Bartels, 
Branch  Chief,  at  (202)  551-6821 
(Division  of  Investment  Management, 
Exemptive  Applications  Office). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  via  the  Commission’s 
Web  site  by  searching  for  the  file 
number,  or  for  an  applicant  using  the 
Company  name  box,  at  http:// 
www.sec.gov/search/search.htm  or  by 
calling  (202)  551-8090. 

Applicants’  Representations  > 

1.  The  Trust  is  a  Delaware  statutory 
trust  and  is  registered  under  the  Act  as 
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an  open-end  management  investment 
company.  The  Trust  initially  will  offer 
one  Fund  (defined  below)  identified  in 
the  application  (“Initial  Fund”).  Each 
Fund  will  seek  to  provide  investment 
returns  that  correspond,  before  fees  and 
expenses,  generally  to  the  performance  . 
of  a  specified  securities  index 
(“Underlying  Index”). 

2.  Applicants  request  that  the  order 
apply  to  the  Initial  Fund  and  any 
additional  series  of  the  Trust  ^  that  may 
be  created  in  the  future  (“Future 
Funds”)  and  that  tracks  an  Underlying 
Index.2  Any  Future  Fund  will  be  (a) 
advised  by  the  Initial  Adviser,  or  an 
entity  controlling,  controlled  by,  or 
common  control  with  the  Initial  Adviser 
(each,  an  “Adviser”)  and  (b)  comply 
with  the  terms  and  conditions  of  the 
application.  The  Initial  Fund  and  any 
Future  Funds  together  are  the  “Funds.” 

3.  Certain  of  the  Funds  will  be  based 
on  Underlying  Indexes  which  will  be 
comprised  of  equity  and/or  fixed 
income  securities  issued  by  domestic 
issuers  or  non-domestic  issuers  meeting 
the  requirements  for  trading  in  U.S. 
markets  (“Domestic  Indexes”).  Other 
Funds  will  be  based  on  Underlying 
Indexes  which  will  be  comprised  of 
foreign  and  domestic  or  solely  foreign 
equity  and/or  fixed  income  securities 
(“Foreign  Indexes”).  Funds  which  track 
Elomestic  Indexes  are  referred  to  as 
“Domestic  Funds”  and  Funds  which 
track  Foreign  Indexes  are  referred  to  as 
“Foreign  Funds.”  Underlying  Indexes 
that  include  both  long  and  short 
positions  in  securities  are  referred  to  as 
“Long/Short  Indexes.”  Funds  based  on 
Long/Short  Indexes  are  “Long/Short 
Funds.”  Underlying  Indexes  that  use  a 
130/30  investment  strategy  are  referred 
to  as  “130/30  Indexes.”  Funds  based  on 
130/30  Indexes  are  “130/30  Funds.” 

4.  An  Adviser  registered  as  an 
investment  adviser  under  the 
Investment  Advisers  Act  of  1940  (the 
“Advisers  Act”)  will  seWe  as 
investment  adviser  to  the  Funds.  The 
Adviser  may  enter  into  sub-advisory 
agreements  with  one  or  more 
investment  advisers  to  act  as  a  sub¬ 
adviser  to  a  Fund  (each,  a  “Sub- 
Adviser”).  Each  Sub-Adviser  will  be 
registered  or  not  subject  to  registration 
under  the  Advisers  Act.  The  Trust  will 


'  As  used  herein.  "Trust"  shall  also  include  any 
other  open-end  series  management  investment 
company  registered  with  the  Commission  and 
advised  hy  an  Adviser. 

2  All  entities  that  currently  intend  to  rely  on  the 
order  have  been  named  as  applicants.  Any  other 
existing  or  future  entity  that  subsequently  relies  on 
the  order  will  comply  with  the  terms  and 
conditions  of  the  application.  A  Fund  of  Funds  (as 
defined  below)  may  rely  on  the  order  only  to  invest 
in  Funds  and  not  in  any  other  registered  investment 
company. 


enter  into  a  distribution  agreement  with 
one  or  more  distributors,  each  registered 
as  a  broker-dealer  under  the  Securities 
Exchange  Act  of  1934  (the  “Exchange 
Act”),  which  will  act  as  the  principal 
underwriter  and  distributor  for  the 
Funds.3  The  Distributor  of  a  Fund  may 
be  an  affiliated  person,  or  an  affiliated 
person  of  an  affiliated  person,  of  that 
Fund’s  Adviser  and/or  Sub-Advisers. 

5.  Each  Fund  will  hold  certain 
securities  and  other  instruments 
(“Portfolio  Securities”)  selected  to 
correspond  to  the  performance  of  its 
Underlying  Index.^  Except  with  respect 
to  Affiliated  Index  Funds  (defined 
below),  no  entity  that  creates,  compiles, 
sponsors  or  maintains  an  Underlying 
Index  (“Index  Provider”)  will  be  an 
affiliated  person,  as  defined  in  section 
2(a)(3)  of  the  Act,  or  an  affiliated  person 
of  an  affiliated  person,  of  the  Trust,  a 
Fund,  the  Adviser,  any  Sub-adviser,  or 
promoter  of  a  Fund,  or  of  the 
Distributor. 

6.  A  Fund  will  utilize  either  a 
replication  or  representative  sampling 
strategy  to  track  its  Underlying  Index.  A 
Fund  using  a  replication  strategy  will 
invest  in  substantially  all  of  the 
Component  Securities  in  its  Underlying 
Index  in  the  same  approximate 
proportions  as  in  the  Underlying  Index. 
A  Fund  using  a  representative  sampling 
strategy  will  hold  some,  but  may  not 
hold  all,  of  the  Component  Securities  of 
its  Underlying  Index.  Applicants  state 
that  use  of  the  representative  sampling 
strategy  may  prevent  a  Fund  from 
tracking  the  performance  of  its 
Underlying  Index  with  the  same  degree 
of  accuracy  as  would  a  Fund  that 
invests  in  every  Component  Security  of 
the  Underlying  Index.  Applicants 
expect  that  each  Fund  will  have  an 
annual  tracking  error  relative  to  the 
performance  of  its  Underlying  Index  of 
less  than  5  percent. 

7.  Each  Fund  will  issue,  on  a 
continuous  basis.  Creation  Units,  which 
will  typically  consist  of  at  least  25,000 
Shares  and  have  an  initial  price  per 
Share  of  $15  to  $100.  All  orders  to 
purchase  Creation  Units  must  be  placed 
with  the  Distributor  by  or  through  a 
party  that  has  entered  into  an  agreement 


^  Applicants  request  that  the  order  also  apply  to 
future  distributors  that  comply  with  the  terms  and 
conditions  of  the  application. 

*  Applicants  represent  that  each  Fund  will  invest 
at  least  80%  of  its  total  assets  in  the  component 
securities  that  comprise  its  Underlying  Index 
("Component  Securities")  or,  as  applicable, 
deporitary  receipts  or  TBA  Transactions  (as  deHned 
below)  representing  Component  Securities.  Each 
Fund  also  may  invest  up  to  20%  of  its  total  assets 
(the  "20%  As^t  Basket")  in  a  broad  variety  of  other 
instruments,  including  securities  not  included  in  its 
Underlying  Index,  which  the  Adviser  believes  will 
help  the  Fund  track  its  Underlying  Index. 


with  the  Distributor  (“Authorized 
Participant”).  The  Distributor  will  be 
responsible  for  delivering  the  Fund’s 
prospectus  to  those  persons  acquiring 
Creation  Units  and  for  maintaining 
records  of  both  the  orders  placed  with 
it  and  the  confirmations  of  acceptance 
furnished  by  it.  In  addition,  the 
Distributor  will  maintain  a  record  of  the 
instructions  given  to  the  applicable 
Fund  to  implement  the  delivery  of  its 
Shares.  An  Authorized  Participant  must 
be  either  (a)  a  “Participating  Party,” 

[i.e.,  a  broker-dealer  or  other  participant 
in  the  Continuous  Net  Settlement 
System  of  the  National  Securities 
Clearing  Corporation  (“NSCC”),  a 
clearing  house  registered  with  the 
Commission,  or  (b)  a  participant  in  the 
Depository  Trust  Company  (“DTC,”  and 
such  participant,  “DTC  Participant”), 
which,  in  either  case,  has  signed  a 
“Participant  Agreement”  with  the 
Distributor. 

8.  The  Shares  will  be  purchased  and 
redeemed  in  Creation  Units  and 
generally  on  an  in-kind  basis.  Except 
where  the  purchase  or  redemption  will 
include  cash  under  the  limited 
circumstances  specified  below, 
purchasers  will  be  required  to  purchase 
Creation  Units  by  maldng  an  in-kind 
deposit  of  specified  instruments 
(“Deposit  Instruments”),  and 
shareholders  redeeming  their  Shares 
will  receive  an  in-kind  transfer  of 
specified  instruments  (“Redemption 
Instruments”).®  On  any  given  Business 
Day  the  names  and  quantities  of  the 
instruments  that  constitute  the  Deposit 
Instruments  and  the  names  and 
quantities  of  the  instruments  that 
constitute  the  Redemption  Instruments 
will  be  identical,  unless  the  Fund  is 
Rebalancing  (as  defined  below).  In 
addition,  the  Deposit  Instruments  and 
the  Redemption  Instruments  will  each 
correspond  pro  rata  to  the  positions  in 
a  Fund’s  portfolio  (including  cash 
positions),®  except:  (a)  in  the  case  of 
bonds,  for  minor  differences  when  it  is 
impossible  to  break  up  bonds  beyond 
certain  minimum  sizes  needed  for 
transfer  and  settlement;  (b)  for  minor 
differences  when  rounding  is  necessary 


®  The  Funds  must  comply  with  the  federal 
securities  laws  in  accepting  Deposit  Instruments 
and  satisfying  redemptions  with  Redemption 
Instruments,  including  that  the.  Deposit  Instruments 
and  Redemption  Instruments  are  sold  in 
transactions  that  would  be  exempt  from  registration 
under  the  Securities  Act  of  1933  ("Securities  Act"). 
In  accepting  Deposit  Instruments  and  satisfying 
redemptions  with  Redemption  Instruments  that  are 
restricted  securities  eligible  for  resale  pursuant  to 
Rule  144A  under  the  Securities  Act,  the  Funds  will 
comply  with  the  conditions  of  Rule  144  A. 

■  ®The  portfolio  used  for  this  purpose  will  be  the 
same  portfolio  used  to  calculate  the  Fund’s  NAV  for 
that  Business  Day. 
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to  eliminate  fractional  shares  or  lots  that 
are  not  tradeable  round  lots;  ^  (c)  “to  be 
announced”  transactions  (“TEA 
Transactions”),®  short  positions, 
derivatives  and  other  positions  that 
cannot  be  transferred  in  kind  ®  will  be 
excluded  from  the  Deposit  Instruments 
and  the  Redemption  Instruments;  (d) 
to  the  extent  the  Fund  determines,  on  a 
given  Business  Day,  to  use  a 
representative  sampling  of  the  Fund’s 
portfolio:  or  (e)  for  temporary  periods, 
to  effect  changes  in  the  Fund’s  portfolio 
as  a  result  of  the  rebalancing  of  its 
Underlying  Index  (any  such  change,  a 
“Rebalancing”).  If  there  is  a  difference 
between  the  net  asset  value  (“NAV”) 
attributable  to  a  Creation  Unit  and  the 
aggregate  market  value  of  the  Deposit 
Instruments  or  Redemption  Instruments 
exchanged  for  the  Creation  Unit,  the 
party  conveying  instruments  with  the 
lower  value  will  also  pay  to  the  other  an 
amount  in  cash  equal  to  that  difference 
(the  “Balancing  Amount”). 

9.  Purchases  and  redemptions  of 
Creation  Units  may  be  made  in  whole  or 
in  part  on  a  cash  basis,  rather  than  in 
kind,  solely  under  the  following 
circumstances:  (a)  to  the  extent  there  is 
a  Balancing  Amount,  as  described 
above;  (b)  if,  on  a  given  Business  Day, 
a  Fund  announces  before  the  open  of 
trading  that  all  purchases,  all 
redemptions  or  all  purchases  and 
redemptions  on  that  day  will  be  made 
entirely  in  cash;  (c)  if,  upon  receiving  a 
purchase  or  redemption  order  from  an 
Authorized  Participant,  a  Fund 
determines  to  require  the  purchase  or 
redemption,  as  applicable,  to  be  made 
entirely  in  cash;  (d)  if,  on  a  given 


’’  A  tradeable  round  lot  for  a  security  will  be  the 
standard  unit  of  trading  in  that  particular  type  of 
security  in  its  primary  market.  . 

®  A  TBA  Transaction  is  a  method  of  trading 
mortgage-backed  securities.  In  a  TBA  Transaction, 
the  buyer  and  seller  agree  on  general  trade 
parameters  such  as  agency,  settlement  date,  par 
amount  and  price.  The  actual  pools  delivered 
generally  are  determined  two  days  prior  to  the 
settlement  date. 

®  This  includes  instruments  that  can  be 
transferred  in  kind  only  with  the  consent  of  the 
original  counterparty  to  the  extent  the  Fund  does 
not  intend  to  seek  such  consents. 

Because  these  instruments  will  be  excluded 
from  the  Deposit  Instruments  and  the  Redemption 
Instruments,  their  value  will  be  reflected  in  the 
determination  of  the  Balancing  Amount  (defined 
'  below). 

''  A  Fund  may  only  use  sampling  for  this  purpose 
if  the  sample:  (a)  is  designed  to  generate 
performance  that  is  highly  correlated  to  the 
performance  of  the  Fund’s  portfolio:  (b)  consists 
entirely  of  instruments  that  are  already  included  in 
the  Fund’s  portfolio;  and  (c)  is  the  same  for  all 
Authorized  Participants  on  a  given  Business  Day. 

In  determining  whether  a  particular  Fund  will 
sell  or  redeem  Creation  Units  entirely  on  a  cash  or 
in-kind  basis  (whether  for  a  given  day  or  a  given 
ordeil,  the  key  consideration  will  be  the  benefit  that 
would  accrue  to  the  Fund  and  its  investors.  For 


Business  Day,  a  Fund  requires  all 
Authorized  Participants  purchasing  or 
redeeming  Shares  on  that  day  to  deposit 
or  receive  (a^pplicable)  cash  in  lieu  of 
some  or  all  of  the  Deposit  Instruments 
or  Redemption  Instruments, 
respectively,  solely  because;  (i)  Such 
instruments  are  not  eligible  for  transfer 
through  either  the  NSCC  or  DTC;  or  (ii) 
in  the  case  of  Foreign  Funds,  such 
instruments  are  not  eligible  for  trading 
due  to  local  trading  restrictions,  local 
restrictions  on  securities  transfers  or 
other  similar  circumstances;  or  (e)  if  a 
Fund  permits  an  Authorized  Participant 
to  deposit  or  receive  (as  applicable)  cash 
in  lieu  of  some  or  all  of  the  Deposit 
Instruments  or  Redemption  Instruments, 
respectively,  solely  because:  (i)  Such 
instruments  are,  in  the  case  of  the 
purchase  of  a  Creation  Unit,  not 
available  in  sufficient  quantity;  (ii)  such 
instruments  are  not  eligible  for  trading 
by  an  Authorized  Participant  or  the 
investor  on  whose  behalf  the 
Authorized  Participant  is  acting;  or  (iii) 
a  holder  of  Shares  of  a  Foreign  Fund 
would  be  subject  to  unfavorable  income 
tax  treatment  if  the  holder  receives 
redemption  proceeds  in  kind.^® 

10.  Each  Business  Day,  before  the 
open  of  trading  on  a  national  securities 
exchange,  as  defined  in  section  2(a)(26) 
of  the  Act  (“Exchange”)  on  which 
Shares  are  listed  (“Listing  Exchange”), 
each  Fund  will  cause  to  be  published 
through  the  NSCC  the  neunes  and 
quantities  of  the  instruments  comprising 
the  Deposit  Instruments  and  the 
Redemption  Instruments,  as  well  as  the 
estimated  Balancing  Amount  (if  any), 
for  that  day.  The  list  of  Deposit 
Instruments  and  the  list  of  Redemption 
Instruments  will  apply  until  new  lists 
are  announced  on  the  following 
Business  Day,  and  there  will  be  no  intra¬ 
day  changes  to  the  lists  except  to  correct 
errors  in  the  published  lists. 

11.  For  each  Long/Short  Fund  and 
130/30  Fund,  the  Adviser  will  provide 
full  portfolio  transparency  on  the 
Fund’s  Web  site  (“Web  site”)  by  making 
available  the  identities  and  quantities  of 
the  portfolio  holdings  that  will  form  the 


instance,  in  bond  transactions,  the  Adviser  may  be 
able  to  obtain  better  execution  than  Share 
purchasers  because  of  the  Adviser’s  or  Sub¬ 
adviser’s  size,  experience  and  potentially  stronger 
relationships  in  the  fixed  income  markets. 
Purchases  of  Creation  Units  either  on  an  all  cash 
basis  or  in-kind  are  expected  to  be  neutral  to  the 
Funds  fiom  a  tax  perspective.  In  contrast,  cash 
redemptions  typically  require  selling  portfolio 
holdings,  which  may  result  in  adverse  tax 
consequences  for  the  remaining  Fund  shareholders 
that  would  not  occur  with  an  in-kind  redemption. 
As  a  result,  tax  considerations  may  warrant  in-kind 
redemptions. 

A  “custom  order”  is  any  purchase  or 
redemption  of  Shares  made  in  whole  or  in  part  on 
a  cash  basis  in  reliance  on  clause  (e)(i)  or  (e)(ii). 


basis  for  the  Fund’s  calculation  of  NAV 
at  the  end  of  the  Business  Day,  The 
information  provided  on  the  Web  site 
will  be  formatted  to  be  reader-friendly. 
Each  Listing  Exchange  or  other  major 
market  data  provider  will  dis^ihinate, 
every  15  seconds  during  regular 
Exchange  trading  hours,  through  the 
facilities  of  the  Consolidated  Tape 
Association,  an  amount  for  each  Fund 
representing  the  sum  of  (a)  the 
estimated  Balancing  Amount  and  (b)  the 
current  value  of  the  Deposit  Instruments 
and  any  short  positions,  on  a  per 
individual  Share  basis  (such  intra-day 
indicative  value,  the  “HV”).  With 
respect  to  the  Long/Short  Funds  and 
130/30  Funds,  the  investment 
characteristics  of  any  financial 
instruments  and  short  positions  used  to 
achieve  short  and  long  exposures  will 
be  described  in  sufficient  detail  for 
market  participants  to  understand  the 
principal  investment  strategies  of  the 
Funds  and  to  permit  informed  trading  of 
their  Shares. 

12.  Shares  of  each  Fund  will  be  listed 
and  traded  individually  on  an 
Exchange.  It  is  exp>ected  that  one  or 
more  member  firms  of  an  Exchange  will 
be  designated  to  act  as  a  market  maker 
(“Market  Maker”)  and  maintain  a 
market  in  Shares  trading  on  the 
Exchange.  Prices  of  Shares  trading  on  an 
Exchange  will  be  based  on  the  current 
bid/ask  market.  Shares  sold  in  the 
secondary  market  will  be  subject  to 
customary  brokerage  commissions  and 
charges. 

13.  Applicants  expect  that  purchasers 
of  Creation  Units  will  include 
institutional  investors  and  arbitrageurs. 
Market  Makers  also  may  purchase 
Creation  Units  for  use  in  market-making 
activities.  Applicants  expect  that 
secondary  market  purchasers  of  Shares 
will  include  bqth  institutional  investors 

■  and  retail  investors.^’*  Applicants  expect 
that  the  price  at  which  Shares  trade  will 
be  disciplined  by  arbitrage 
opportunities  created  by  the  option  to 
continually  purchase  or  redeem 
Creation  Units  at  their  NAV,  which 
should  ensure  that  Shares  will  not  trade 
at  a  material  discount  or  premium  in 
relation  to  their  NAV. 

14.  Shares  will  not  be  individually 
redeemable.  To  redeem,  an  investor 
must  accumulate  enough  Shares  to 
constitute  a  Creation  Unit.  Redemption 
orders  must  be  placed  by  or  through  an 
Authorized  Participant. 

15.  An  investor  purchasing  or 
redeeming  a  Creation  Unit  from  a  Fund 


Shares  will  be  registered  in  book-entry  form 
only.  DTC  or  its  nominee  will  be  the  registered 
owner  of  all  outstanding  Shares.  DTC  or  DTC 
Participants  will  maintain  records  reflecting 
beneficial  owners  of  Shares. 
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may  be  charged  a  fee  (‘’Transaction 
Fee”)  to  protect  existing  shareholders  of 
the  Funds  the  dilutive  costs 
associated  with  the  purchase  and 
redemption  of  Creation  Units.'^ 

16.  Neither  the  Trust  nor  any  Fund 
will  be  advertised,  marketed  or 
otherwise  held  out  as  a  traditional  open- 
end  investment  company  or  a  mutual 
fund.  Instead,  each  Fund  will  be 
marketed  as  an  ‘‘exchange  traded  fund 
(“ETF”).  All  marketing  materials  that 
describe  the  features  or  method  of 
obtaining,  buying  or  selling  Creation 
Units,  or  Shares  traded  on  an  Exchange, 
or  refer  to  redeemability,  will 
prominently  disclose  that  Shares  are  not 
individually  redeemable  and  that  the 
owners  of  Shares  may  purchase  or 
redeem  Shares  from  the  Fund  in 
Creation  Units.  The  same  approach  will 
be  followed  in  the  shareholder  reports 
issued  or  circulated  in  connection  with 
the  Shares.  The  Funds  will  provide 
copies  of  their  annual  and  semi-annual 
shareholder  reports  to  DTC  Participants 
for  distribution  to  shareholders. 

1 7.  Applicants  also  request  that  the 
order  allow  them  to  offer  Funds  for 
which  an  affiliated  person  of  the 
Adviser  will  serve  as  the  Index  Provider 
(‘‘Affiliated  Index  Fund”).  The  Index 
Provider  to  an  Affiliated  Index  Fund 
(“Afiiliated  Index  Provider”)  will  create 
a  proprietary,  rules  based  methodology 
(“Rules-Based  Process”)  to  create 
Underlying  Indexes  for  use  by  the 
Affiliated  Index  Funds  and  other 
investors  (an  “Affiliated  Index”). The 
Affiliated  Index  Provider,  as  owner  of 
the  Underlying  Indexes  and  all  related 
intellectual  property  related  thereto, 
will  license  the  use  of  the  Affiliated 
Indexes,  their  names  and  other  related 
intellectual  property  to  the  Adviser  for 
use  in  connection  with  the  Affiliated 
Index  Funds.  The  licenses  for  the 


where  a  Fund  permits  an  in-kind  purchaser  to 
substitute  cash  in  lieu  of  depositing  one  or  more 
Deposit  Instruments,  the  Transaction  Fee  imposed 
on  a  purchaser  or  redeemer  may  be  higher. 

*®The  Underlying  indexes  may  be  made  available 
to  registered  investment  Companies,  as  well  as 
separately  managed  accounts  of  institutional 
investors  and  privately  offered  funds  that  are  not 
deemed  to  be  “investment  companies”  in  reliance 
on  section  3(c)(1)  or  3(c)(7)  of  the  Act  and  other 
pooled  investment  vehicles  for  which  the  Adviser 
acts  as  adviser  or  sub-adviser  (“Affiliated 
Accounts”)  as  well  as  other  such  registered 
investment  companies,  separately  managed 
accounts,  privately  offered  funds  and  other  pooled 
investment  vehicles  for  which  it  does  not  act  either 
as  adviser  or  sub-adviser  (“Unafniiated  Accounts”). 
The  Affiliated  Accounts  and  the  UnafRliated 
Accounts  (collectively.  “Accounts”),  like  the 
Funds,  would  seek  to  track  the  performance  of  one 
or  more  Underlying  Index(es)  by  investing  in  the 
c:onstituents  of  such  Underlying  Index(es)  or  a 
representative  sample  of  such  constituents  of  the 
index.  Consistent  with  the  relief  requested  from 
section  17(a),  the  Affiliated  Accounts  will  not 
engage  in  Creation  Unit  transactions  with  a  Fund. 


Affiliated  Index  Funds  will  state  that 
the  Adviser  must  provide  the  use  of  the 
Affiliated  Indexes  and  related  , 

intellectual  property  at  no  4:ost  to  the 
Trust  and  the  AJffiliated  Index  Funds. 

18.  Applicants  contend  that  the 
potential  conflicts  of  interest  arising 
from  the  fact  that  the  Affiliated  Index 
Provider  will  be  an  “affiliated  person” 
of  the  Adviser  will  not  have  any  impact 
on  the  operation  of  the  Affiliated  Index 
Funds  because  the  Affiliated  Indexes 
will  maintain  transparency,  the 
Affiliated  Index  Funds’  portfolios  will 
be  transparent,  and  the  Affiliated  Index 
Provider,  the  Adviser,  any  Sub-Adviser 
and  the  Affiliated  Index  Funds  each  will 
adopt  policies  and  procedures  to 
address  any  potential  conflicts  of 
interest  (“Policies  and  Procedures”). 

The  Affiliated  Index  Provider  will 
publish  iq  the  public  domain,  including 
on  its  Web  site  and/or  the  Affiliated 
Index  Funds’  Web  site,  all  of  the  rules 
that  govern  the  construction  and 
maintenance  of  each  of  its  Affiliated 
Indexes.  Applicants  believe  that  this 
public  disclosure  will  prevent  the 
Adviser  from  possessing  any  advantage 
over  other  market  participants  by  virtue 
of  its  affiliation  with  the  Affiliated 
Index  Provider^the  owner  of  the 
Affiliated  Indexes.  Applicants  note  that 
the  identity  and  weightings  of  the 
securities  of  any  Affiliated  Index  will  he 
readily  ascertainable  by  any  third  party 
because  the  Rules-Based  Process  will  be 
publicly  available. 

19.  Like  other  index  providers,  the 
Affiliated  Index  Provider  may  modify 
the  Rules-Based  Process  in  the  future. 
The  Rules-Based  Process  could  be 
modified,  for  example,  to  reflect 
changes  in  the  underlying  market 
tracked  by  an  Affiliated  Index,  the  way 
in  which  the  Rules-Based  Process  takes 
into  account  market  events  or  to  change 
the  way  a  corporate  action,  such  as  a 
stock  split,  is  handled.  Such  changes 
would  not  take  effect  until  the  Index 
Personnel  (defined  below)  has  given  (a) 
the  Calculation  Agent  (defined  below) 
reasonable  prior  written  notice  of  such 
rule  changes,  and  (b)  the  investing 
public  at  least  sixty  (60)  days  published 
notice  that  such  changes  will  be 
implemented.  Affiliated  Indexes  may 
have  reconstitution  dates  and  rebalance 
dates  that  occur  on  a  periodic  basis 
more  frequently  than  once  yearly,  but 
no  more  frequently  than  monthly. 

20.  As  owner  of  the  Affiliated 
Indexes,  the  Affiliated  Index  Provider 
will  hire  a  calculation  agent 
(“Calculation  Agent”).  The  Calculation 
Agent  will  determine  the  number,  type, 
and  weight  of  securities  that  will 
comprise  each  Affiliated  Index,  will 
perform  all  other  calculations  necessary 


to  determine  the  proper  make-up  of  the 
Affiliated  Index,  including  the 
reconstitutions  for  such  Affiliated 
Index,  and  will  be  solely  responsible  for 
all  such  Affiliated  Index  maintenance, 
calculation,  dissemination  and 
reconstitution  activities.  The 
Calculation  Agent  will  not  be  an 
affiliated  person,  as  such  term  is  defined 
in  the  Act,  or  an  affiliated  person  of  an 
affiliated  person,  of  the  Funds,  the 
Adviser,  any  Sub-Adviser,  any  promoter 
of  a  Fund  or  the  Distributor. 

21.  The  Adviser  and  the  Affiliated 
Index  Provider  will  adopt  and 
implement  Policies  and  Procedures  to 
address  any  potential  conflicts  of 
interest.  Among  other  things,  the 
Policies  and  Procedures  will  be 
designed  to  limit  or  prohibit 
communication  between  employees  of 
the  Affiliated  Index  Provider  and  its 
affiliates  who  have  responsibility  for  the 
Affiliated  Indexes  and  the  Rules  Based 
Process,  as 'well  as  those  employees  of 
the  Affiliated  Index  Provider  and  its 
affiliates  appointed  to  assist  such 
employees  in  the  performance  of  his/her 
duties  (“Index  Personnel”)  and  other 
employees  of  the  Affiliated  Index 
Provider.  The  Index  Personnel  (a)  will 
not  have  any  responsibility  for  the 
management  of  the  Affiliated  Index 
Funds  or  the  Accounts,  (h)  will  be 
expressly  prohibited  from  sharing  this 
information  with  any  employees  of  the 
Adviser  or  those  of  any  Sub-Adviser, 
that  have  responsibility  for  the 
management  of  the  Affiliated  Index 
Funds  or  any  Affiliated  Account  until 
such  information  is  publicly 
announced,  and  (c)  will  be  expressly 
prohibited  from  sharing  or  using  this 
non-public  information  in  any  way 
except  in  connection  with  the 
performance^of  their  respective  duties. 

In  addition,  the  Adviser  and  any  Sub- 
Adviser  will  adopt  and  implement, 
pursuant  to  rule  206(4)— 7  under  the 
Advisers  Act,  written  policies  and 
procedures  designed  to  prevent 
violations  of  the  Advisers  Act  and  the 
rules  thereunder.  Also,  the  Adviser  has 
adopted  a  code  of  ethics  pursuant  to 
rule  17j-l  under  the  Act  and  rule  204 A- 
1  under  the  Advisers  Act  (“Code  of 
Ethics”).- Any  Sub-Adviser  will  be 
required  to  adopt  a  Code  of  Ethics  and 
provide  the  Trust  with  the  certification 
required  by  rule  17j-l  under  the  Act.  In 
conclusion.  Applicants  submit  that  the 
Affiliated  Index  Funds  will  operate  in  a 
manner  very  similar  to  the  other  index- 
hased  ETFs  which  are  currently  traded. 

Applicants’  Legal  Analysis 

1.  Applicants  request  an  order  under 
section  6(c)  of  the  Act  for  an  exemption 
from  sections  2(a)(32),  5(a)(1),  22(d),  and 
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22(e)  of  the  Act  cind  rule  22c-l  under 
the  Act,  under  sections  6(c)  and  17(b)  of 
the  Act  for  an  exemption  from  sections 
17(a)(1)  and  17(a)(2)  of  the  Act,  and 
under  section  12(d)(l)(J)  of  the  Act  for 
an  exemption  from  sections  12(d)(1)(A) 
and  12(d)(1)(B)  of  the  Act. 

2.  Section  6(c)  of  the  Act  provides  that 
the  Commission  may  exempt  any 
person,  security  or  transaction,  or  any 
class  of  persons,  securities  or 
transactions,  from  any  provision  of  the 
Act,  if  and  to  the  extent  that  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act.  Section  17(b) 
of  the  Act  authorizes  the  Commission  to 
exempt  a  proposed  transaction  from 
section  17(a)  of  the  Act  if  evidence 

'  establishes  that  the  terms  of  the 

transaction,  including  the  consideration 
to  be  paid  or  received,  are  reasonable 
and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  and  the  proposed 
transaction  is  consistent  with  the 
policies  of  the  registered  investment 
company  and  the  general  provisions  of 
the  Act.  Section  12(d)(l)(J)  of  the  Act 
provides  that  the  Commission  may 
exempt  any  person,  security,  or 
transaction,  or  any  class  or  classes  of 
persons,  securities  or  transactions,  from 
any  provisions  of  section  12(d)(1)  if  the 
exemption  is  consistent  with  the  public 
interest  and  the  protection  of  investors. 

Sections  5(a)(1)  and  2(a)(32)  of  the  Act 

3.  Section  5(a)(1)  of  the  Act  defines  an 
“open-end  company”  as  a  management 
investment  company  that  is  offering  for 
sale  or  has  outstanding  any  redeemable 
security  of  which  it  is  the  issuer. 

Section  2(a)(32)  of  the  Act  defines  a 
redeemable  security  as  any  security, 
other  than  short-term  paper,  under  the 
terms  of  which  the  owner,  upon  its 
presentation  to  the  issuer,  is  entitled  to 
receive  approximately  his  proportionate 
share  of  the  issuer’s  current  net  assets, 
or  the  cash  equivalent.  Because  Shares 
will  not  be  individually  redeemable, 
applicants  request  an  order  that  would 
permit  the  Funds  to  register  as  open-end 
management  investment  companies  and 
issue  Shares  that  are  redeemable  in 
Creation  Units  only.  Applicants  state 
that  investors  may  purchase  Shares  in 
Creation  Units  and  redeem  Creation 
Units  from  each  Fund.  Applicants 
further  state  that  because  the  market 
price  of  Shares  will  be  disciplined  by 
arbitrage  opportunities,  investors  should 
be  able  to  buy  and  sell  Shares  in  the 
secondary  market  at  prices  that  do  not 
vary  materially  from  their  NAV. 


Section  22(d)  of  the  Act  and  Rule 
22c-l  Under  the  Act 

4.  Section  22(d)  of  the  Act,  among 
other  things,  prohibits  a  dealer  from 
selling  a  redeemable  security  that  is 
currently  being  offered  to  the  public  by 
or  through  a  principal  underwriter, 
except  at  a  current  public  offering  price 
described  in  the  prospectus.  Rule  22c- 
1  under  the  Act  generally  requires  that 
a  dealer  selling,  redeeming  or 
repurchasing  a  redeemable  security  do 
so  only  at  a  price  based  on  its  NAV. 
Applicants  state  that  secondary  market 
trading  in  Shares  will  take  place  at 
negotiated  prices,  not  at  a  current 
offering  price  described  in  a  Fund’s 
prospectus,  and  not  at  a  price  based  on 
NAV.  Thus,  purchases  and  sales  of 
Shares  in  the  secondary  market  will  not 
comply  with  section  22(d)  of  the  Act 
and  rule  22c-l  under  the  Act. 

Applicants  request  an  exemption  under 
section  6(c)  from  these  provisions. 

5.  Applicants  assert  that  the  concerns 
sought  to  be  addressed  by  section  22(d) 
of  the  Act  and  rule  22c-l  under  the  Act 
with  respect  to  pricing  are  equally 
satisfied  by  the  proposed  method  of 
pricing  Shares.  Applicants  maintain  that 
while  there  is  little  legislative  history 
regarding  section  22(d),  its  provisions, 
as  well  as  those  of  rule  22c-l,  appear  to 
have  been  designed  to  (a)  prevent 
dilution  caused  by  certain  riskless 
trading  schemes  by  principal 
underwriters  and  contract  dealers,  (b) 
prevent  unjust  discrimination  or 
preferential  treatment  among  buyers, 
and  (c)  ensure  an  orderly  distribution 
system  of  investment  company  shares 
by  eliminating  price  competition  from 
non-contract  dealers  offering  shares  at 
less  than  the  published  sales  price  and 
repurchasing  shares  at  more  than  the 
published  redemption  price. 

6.  Applicants  believe  that  none  of 
these  purposes  will  be  thwarted  by 
permitting  Shares  to  trade  in  the 
secondary  market  at  negotiated  prices. 
Applicants  state  that  (a)  secondary 
market  trading  in  Shares  does  not 
involve  Trust  assets  and  will  not  result 
in  dilution  of  an  investment  in  Shares, 
and  (b)  to  the  extent  different  prices 
exist  during  a  given  trading  day,  or  from 
day  to  day,  such  variances  occur  as  a 
result  of  third  party  market  forces,  such 
as  supply  and  demand.  Therefore, 
applicants  assert  that  secondary  market 
transactions  in  Shares  will  not  lead  to 

^  discrimination  or  preferential  treatment 
among  purchasers.  Finally,  applicants 
contend  that  the  proposed  distribution 
system  will  be  orderly  because 
competitive  forces  will  ensure  that  the 
difference  between  the  market  price  of 
Shares  and  their  NAV  remains  narrow. 


Section  22(e)  ~ 

7.  Section  22(e)  of  the  Act  generally 
prohibits  a  registered  investment 
company  from  suspending  the  right  of 
redemption  or  postponing  the  date  of 
payment  of  redemption  proceeds  for 
more  than  seven  days  after  the  tender  of 
a  security  for  redemption.  Applicants 
observe  that  the  settlement  of 
redemptions  for  the  Foreign  Fund^will 
be  contingent  not  only  on  the  settlement 
cycle  of  the  U.S.  securities  markets,  but 
also  on  the  delivery  cycles  in  local 
markets  for  the  underlying  foreign 
securities  held  by  the  Foreign  Funds. 
Applicants  believe  that  under  certain 
circumstancqs,  the  delivery  cycles  for 
transferring  Portfolio  Securities  to 
redeeming  investors,  coupled  with  local 
market  holiday  schedules,  will  require  a 
delivery  process  of  up  to  15  calendar 
days. Applicants  therefore  request 
relief  from  section  22(e)  in  order  to 
provide  for -payment  or  satisfaction  of 
redemptions  within  the  maximum 
number  of  calendar  days  required  for 
such  payment  or  satisfaction  in  the 
principal  local  markets  where 
transactions  in  the  Portfolio  Securities 
of  each  Foreign  Fund  customarily  clear 
and  settle,  but  in  all  cases  no  later  than 
15  calendar  days  following  the  tender  of 
a  Creation  Unit.i®  With  respect  to 
Future  Funds  that  are  Foreign  Funds, 
applicants  seek  the  same  relief  from 
section  22(e)  only  to  the  extent  that 
circumstances  exist  similar  to  those 
described  in  the  application. 

8.  Applicants  submit  that  section 
22(e)  was  designed  to  prevent 
unreasonable,  undisclosed  and 
unforeseen  delays  in  the  actual  paym  mt 
of  redemption  proceeds.  Applicants 
state  that  allowing  redemption 
payments  for  Creation  Units  of  a  Foreign 
Fund  to  be  made  within  a  maximum  of 
15  calendar  days  would  not  be 
inconsistent  with  the  spirit  and  intent  of 
section  22(e).  Applicants  state  the  SAl 
will  identify  those  instances  in  a  given 
year  where,  due  to  local  holidays,  more 
than  seven  days  will  be  needed  to 
deliver  redemption  proceeds  and  will 
list  such  holidays  and  the  maximum 
number  of  days,  but  in  no  case  more 
than  15  calendar  days.  Applicants  are 
only  seeking  relief  from  section  22(e)  to 
the  extent  that  the  Foreign  Funds  effect 
creations  and  redemptions  of  Creation 
Units  in-kind. 


the  past,  settlement  in  certain  countries, 
including  Russia,  has  extended  to  15  calendar  days. 

Applicants  acknowledge  that  relief  obtained 
from  the  requirements  of  section  22(e)  will  not 
affect  any  obligations  applicants  may  have  under 
rule  15c^l  under  the  Exchange  Act.  Rule  15c6-l 
requires  that  most  securities  transactions  be  settled 
within  three  business  days  of  the  trade  date. 
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Section  12(d)(1) 

9.  Section  12(d)(1)(A)  of  the  Act,  in 
relevant  part,  prohibits  a  registered 
investment  company  from  acquiring 
securities  of  an  investment  company  if 
such  securities  represent  more  than  3% 
of  the  total  outstanding  voting  stock  of 
the  acquired  company,  more  than  5%  of 
the  total  assets  of  the  acquiring 
company,  or,  together  with  the 
securities  of  any  other  investment 
companies,  more  than  10%  of  the  total 
assets  of  the  acquiring  company.  Section 
12(d)(1)(B)  of  the  Act  prohibits  a 
registered  open-end  investment 
company,  its  principal  underwriter  or 
any  other  broker  or  dealer  from  selling 
the  investment  company’s  shares  to 
another  investment  company  if  the  sale 
will  cause  the  acquiring  company  to 
own  more  than  3%  of  the  acquired 
company’s  voting  stock,  or  if  the  sale 
will  cause  more  than  10%  of  the 
acquired  company’s  voting  stock  to  be 
ow'ned  by  investment  companies 
generally. 

10.  Applicants  request  an  exemption 
to  permit  management  investment 
companies  (“Investing  Management 
Companies’’)  and  unit  investment  trusts 
(‘'‘Investing  Trusts’’)  registered  under  the 
Act  that  are  not  sponsored  or  advised  by 
the  Adviser  and  are  not  part  of  the  same 
“group  of  investment  companies,’’  as 
defined  in  section  12(d)(l)(G)(ii)  of  the 
Act,  as  the  Funds  (collectively,  “Fund  of 
Funds”)  to  acquire  Shares  beyond  the 
limits  of  section  12(d)(1)(A)-  In  addition, 
applicants  seek  relief  to  permit  the 
Funds,  the  Distributor,  and  any  broker- 
dealer  that  is  registered  under  the 
Exchange  Act  to  sell  Shares  to  Fund  of 
Funds  in  excess  of  the  limits  of  section 
12(d)(1)(B). 

11.  Each  Investing  Management 
Company  will  be  advised  by  an 
investment  adviser  within  the  meaning 
of  section  2(a)(20)(A)  of  the  Act  (the 
“Fund  of  Funds  Adviser”)  and  may  be 
sub-advised  by  one  or  more  investment 
advisers  within  the  meaning  of  section 
2(a)(20)(B)  of  the  Act  (each  a  “Fund  of 
Funds  Sub-Adviser”).  Any  Fund  of 
Funds  Adviser  or  Fund  of  Funds  Sub- 
Adviser  will  be  registered  or  not  subject 
to  registration  under  the  Advisers  Act. 
Each  Investing  Trust  will  have  a  sponsor 
(“Sponsor”). 

12.  Applicants  submit  that  the 
proposed  conditions  to  the  requested 
relief  adequately  address  the  concerns 
underlying  the  limits  in  section 
12(d)(1)(A)  and  (B),  which  include 
concerns  about  undue  influence  by  a 
fund  of  funds  over  underlying  funds, 
excessive  layering  of  fees  and  overly 
complex  fund  structures.  Applicants 
believe  that  the  requested  exemption  is 


consistent  with  the  public  interest  and 
the  protection  of  investors. 

13.  Applicants  believe  that  neither  the 
Fund  of  Funds  nor  any  Fund  of  Funds 
Affiliate  would  be  able  to  exert  undue 
influence  over  the  Funds  or  any  Fund 
Affiliates.!®  To  limit  the  control  that  a 
Fund  of  Funds  may  have  over  a  Fund, 
applicants  propose  a  condition 
prohibiting  a  Fund  of  Funds  Adviser  or 
a  Sponsor,  emy  person  controlling, 
controlled  by,  or  under  common  control 
with  the  Fund  of  Funds  Adviser  or 
Sponsor,  and  any  investment  company 
or  issuer  that  would  be  an  investment 
company  but  for  section  3(c)(1)  or 
3(c)(7)  of  the  Act  that  is  advised  or 
sponsored  by  the  Fund  of  Funds 
Adviser  or  Sponsor,  or  any  person 
controlling,  controlled  by,  or  under 
common  control  with  the  Fund  of 
Funds  Adviser  or  Sponsor  (“Fund  of 
Funds’  Advisory  Group”)  from 
controlling  (individually  or  in  the 
aggregate)  a  Fund  within  the  meaning  of 
section  2(a)(9)  of  the  Act.  The  same 
prohibition  would  apply  to  any  Fund  of 
Funds  Sub-Adviser,  any  person 
controlling,  controlled  by  or  under 
common  control  with  the  Fund  of  , 
Funds  Sub-Adviser,  and  any  investment 
company  or  issuer  that  would  be  an 
investment  company  but  for  section 
3(c)(1)  or  3(c)(7j  of  the'Act  (or  portion 
of  such  investment  company  or  issuer) 
advised  or  sponsored  by  the  Fund  of 
Funds  Sub-Adviser  or  any  person 
controlling,  controlled  by  or  under 
common  control  with  the  Fund  of 
Funds  Sub-Adviser  (“Fund  of  Funds 
Sub-Advisory  Group”).  Applicants 
propose  other  conditions  to  limit  the 
potential  for  undue  influence  over  the 
Funds,  including  that  no  Fund  of  Funds 
or  Fund  of  Funds  Affiliate  (except  to  the 
extent  it  is  acting  in  its  capacity  as  an 
investment  adviser  to  a  Fund)  will  cause 
a  Fund  to  purchase  a  security  in  an 
offering  of  securities  during  the 
existence  of  an  underwriting  or  selling 
syndicate  of  which  a  principal 
underwriter  is  an  Underwriting  Affiliate 
(“Affiliated  Underwriting”).  An 
“Underwriting  Affiliate”  is  a  principal 
underwriter  in  any  underwriting  or 
selling  syndicate  that  is  an  officer, 
director,  member^of  an  advisory  board, 
Fund  of  Funds  Adviser,  Fund  of  Funds 
Fund  Sub- Adviser,  employee  or 


A  "Fund  of  Funds  Affiliate”  is  the  Fund  of 
Funds  Adviser,  Fund  of  Funds  Sub-Adviser, 
Sponsor,  promoter,  and  principal  underwriter  of  a 
Fund  of  Funds,  and  any  person  controlling, 
controlled  by,  or  under  common  control  with  any 
of  those  entities.  A  “Fimd  Affiliate”  is  the 
investment  adviser,  promoter,  or  principal 
underwriter  of  a  Fund  and  any  person  controlling, 
controlled  by  or  under  common  control  with  any 
of  those  entities. 


Sponsor  of  the  Fund  of  Funds,  or  a 
person  of  which  any  such  officer, 
director,  member  of  an  advisory  board. 
Fund  of  Funds  Adviser,  Fund  of  Funds 
Sub-Adviser,  employee  or  Sponsor  is  an 
affiliated  person  (except  that  any  person 
whose  relationship  to  the  Fund  is 
covered  by  section  10(f)  of  the  Act  is  not 
an  Underwriting  Affiliate). 

14.  Applicants  do  not  believe  that  the 
proposed  arrangement  involves 
excessive  layering  of  fees.  The  board  of 
directors  or  trustees  of  any  Investing  • 
Management  Company,  including  a 
majority  of  the  disinterested  directors  or 
trustees,  will  find  that  the  advisory  fees 
charged  under  the  contract  are  based  on 
services  provided  that  will  be  in 
addition  to,  rather  than  duplicative  of, 
services  provided  under  the  advisory 
contract  of  any  Fund  in  which  the 
Acquiring  Management  Company  may 
invest.  In  addition,  under  condition  B.5, 
a  Fund  of  Funds  Adviser  or.  a  Fund  of 
Funds’  trustee  or  Sponsor,  as  applicable, 
will  waive  fees  otherwise  payable  to  it 
by  the  Fund  of  Funds  in  an  amount  at 
least  equal  to  any  compensation 
(including  fees  received  pursuant  to  any 
plan  adopted  by  a  Fund  imder  rule  12b- 
1  under  the  Act).received  from  a  Fund 
by  the  Fund  of  Funds  Adviser,  trustee 
or  Sponsor  or  an  affiliated  person  of  the 
Fund  of  Funds  Adviser,  trustee  or 
Sponsor,  other  than  any  advisory  fees 
paid  to  Fund  of  Funds  Adviser,  trustee 
or  Sponsor  or  its  affiliated  person  by  a 
Fund,  in  connection  with  the 
investment  by  the  Fund  of  Funds  in  the 
Fund.  Applicants  state  that  any  sales 
charges  or  service  fees  on  shares  of  a 
Fund  of  Funds  will  not  exceed  the 
limits  applicable  to  a  fund  of  funds  set 
forth  in  NASD  Conduct  Rule  2830.^0 

15.  Applicants  submit  that  the 
requested  12(d)(1)  Relief  addresses 
concerns  over  overly  complex 
structures.  Applicants  note  that  a  Fund 
will  be  prohibited  from  acquiring 
securities  of  any  investment  company  or 
company  relying  on  section  3(c)(1)  or 
3(c)(7)  of  the  Act  in  excess  of  the  limits 
contained  in  section  12(d)(1)(A)  of  the 
Act?  except  to  the  extent  permitted  by 
exemptive  relief  from  the  Commission 
permitting  the  Fund  to  purchase  shares 
of  other  investment  companies  for  short¬ 
term  cash  management  purposes. 

16.  To  ensure  that  a  Fund  of  Funds  is 
aware  of  the  terms  and  conditions  of  the 
requested  order,  the  Fund  of  Fund  must 
enter  into  an  agreement  with  the 
-respective  Fund  (“FOF  Participation 
Agreement”).  The  FOF  Participation 


“Any  references  to  NASD  Conduct  Rule  2830 
include  any  successor  or  replacement  rule  to  NASD 
Conduct  Rule  2830  that  may  be  adopted  by  the 
Financial  Industry  Regulatory  Authority. 
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Agreement  will  include  an 
acknowledgment  from  the  Fund  of 
Funds  that  it  may  rely  on  the  order  only 
to  invest  in  the  Funds  and  not  in  any 
other  investment  compemy. 

17.  Applicants  also  note  that  a  Fund 
may  choose  to  reject  a  direct  purchase 
of  Shares  hy  a  Fund  of  Funds.  To  the 
extent  that  a  Fund  of  Funds  purchases 
Shares  in  the  secondary  market,  a  Fund 
would  still  retain  its  ability  to  reject 
initial  purchases  of  Shares  made  in 
reliance  on  the  requested  order  by 
declining  to  enter  into  the  FOF 
Participation  Agreement  prior  to  any 
investment  by  a  Fund  of  Funds  in 
excess  of  the  limits  of  section 
12(d)(1)(A). 

Sections  17(a)(1)  and  (2)  of  the  Act 

18.  Section  17(a)  of  the  Act  generally 
prohibits  an  affiliated  person  of  a 
registered  investment  company,  or  an 
affiliated  person  of  such  a  person 
(“second-tier  affiliate”),  from  selling  any 
security  or  other  property  to  or 
acquiring  any  security  or  other  property 
from  the  company.  Section  2(a)(3)  of  the 
Act  defines  “affiliated  person”  of 
another  person  to  include  (a)  any  person 
directly  or  indirectly  owning, 
controlling  or  holding  with  power  to 
vote  5%  or  more  of  the  outstanding 
voting  securities  of  the  other  person, 
and  (c)  any  person  directly  or  indirectly 
controlling,  controlled  by  or  vmder 
common  control  with  the  other  person. 
Section  2(a)(9)  of  the  Act  defines  control 
as  the  power  to  exercise  a  controlling 
influence  over  the  management  of 
policies  of  a  company.  It  also  provides 
that  a  control  relationship  will  be 
presumed  where  one  person  owns  more 
than  25%  of  a  company’s  voting 
securities.  The  Funds  may  be  deemed  to 
be  controlled  by  the  Adviser  and  hence 
affiliated  persons  of  each  other.  In 
addition,  the  Funds  may  be  deemed  to 
be  under  common  control  with  any 
other  registered  investment  company  (or 
series  thereof)  advised  by  the  Adviser 
(an  “Affiliated  Fund”). 

19.  Applicants  request  an  exemption 
from  section  17(a)  of  the  Act  pursuant 
to  sections  17(b)  and  6(c)  of  the  Act  to 
permit  persons  to  effectuate  in-kind 
purchases  and  redemptions  with  a  Fund 
when  they  are  affiliated  persons  or 
second-tier  affiliates  of  the  Fund  solely 
by  virtue  of  one  or  more  of  the 
following:  (a)  holding  5%  or  more,  or 
more  than  25%,  of  the  outstanding 
Shares  of  one  or  more  Funds;  (b)  having 
an  affiliation  with  a  person  with  an 
ownership  interest  described  in  (a);  or 
(c)  holding  5%  or  more,  or  more  than 
25%,  of  the  shares  of  one  or  more 
Affiliated  Funds. 


20.  Applicants  assert  that  no  useful 
purpose  would  be  served  by  prohibiting 
these  types  of  affiliated  persons  from 
acquiring  or  redeeming  Creation  Units 
through  i]:i-kifid  transactions.  Except  as 
described  in  Section  II.K.2  of  the 
application,  the  Deposit  Instruments 
and  Redemption  Instruments  will  be  the 
same  for  all  purchasers  and  redeemers 
regardless  of  the  their  identity.  The 
deposit  procedures  for  both  in-kind 
purchases  and  in-kind  redemptions  of 
Creation  Units  will  be  the  same  for  all 
purchases  and  redemptions,  regardless 
of  size  or  number.  Deposit  Instruments 
and  Redemption  Instruments  will  be 
valued  in  the  same  manner  as  Portfolio 
Securities  are  valued  for  purposes  of 
calculating  NAV.  Applicants  submit 
that,  by  using  the  same  standards  for 
valuing  Portfolio  Securities  as  are  used 
for  calculating  in-kind  redemptions  or 
purchases,  the  Fund  will  ensufe  that  its 
NAV  will  not  be  adversely  affected  by 
such  transactions.  Applicants  also 
believe  that  in-kind  purchases  and 
redemptions  will  not  resuk  in  self¬ 
dealing  or  overreaching  of  the  Fund. 

21.  Applicants  also  seek  relief  from 
section  17(a)  to  permit  a  Fund  that  is  an 
affiliated  person  or  second-tier  affiliate 
of  a  Fund  of  Funds  to  sell  its  Shares  to 
and  redeem  its  Shares  from  a  Fimd  of 
Funds,  and  to  engage  in  the 
accolnpanying  in-kind  transactions  with 
the  Fund  of  Funds.^i  Applicants  state 
that  the  terms  of  the  proposed 
transactions  will  be  fair  and  reasonable 
and  will  not  involve  overreaching. 
Applicants  note  that  any  consideration 
paid  by  a  Fund  of  Funds  for  the 
purchase  or  redemption  of  Shares 
directly  from  a  Fund  will  be  based  on 
the  NAV  of  the  Fund  in  accordance  with 
policies  and  procedures  set  forth  in  the 
Fund’s  registration  statement.22  Further, 
as  described  in  Section  II.K.2  of  the 


To  the  extent  that  purchases  and  sales  of  Shares 
occur  in  the  secondary  market  and  not  through 
priitupal  transactions  directly  between  a  Fund  of 
Funos  and  a  Fund,  relief  from  section  17(a)  would 
not  be  necessary.  However,  the  requested  relief 
would  apply  to  direct  sales  of  Shares  in  Creation 
Units  by  a  Fund  to  a  Fund  of  Funds  and 
redemptions  of  those  Shares.  The  requested  relief 
also  is  intended  to  cover  the  in-kind  transactions 
that  may  accompany  such  sales  and  redemptions. 
Applicants  are  not  seeking  relief  from  section  17(a) 
for,  and  the  requested  relief  will  not  apply  to, 
transactions  where  a  Fund  could  be  deemed  an 
affiliated  person  or  second-tier  affiliate  of  a  Fund 
of  Funds  because  the  Adviser  provides  investment 
advisory  services  to  the  Fund  of  Funds. 

Applicants  acknowledge  that  receipt  of 
compensation  by  (a)  an  affiliated  person  of  a  Fund 
of  Funds,  or  an  affiliated  person  of  such  person,  for 
the  purchase  by  the  Fund  of  Funds  of  Shares  or  (b) 
an  affiliated  person  of  a  Fund,  or  an  affiliated 
person  of  such  person,  for  the  sale  by  the  Fund  of 
its  Shares  to  a  Fund  of  Funds  may  be  prohibited 
by  section  17(e)(1)  of  the  Act.  The  FOF 
Participation  Agreement  also  will  include  this 
acknowledgment. 


application,  the  Deposit  Instruments 
and  Redemption  Instruments  available 
for  a  Fund  will  be  the  same  for  all 
purchasers  and  redeemers,  respectively 
and  will  correspond  pro  rata  to  the 
Fund’s  Portfolio  Securities,  except  as 
describe  above.  Applicants  also  state 
that  the  proposed  transactions  are 
consistent  with  the  general  purposes  of 
the  Act  and  appropriate  in  the  public 
interest. 

Applicants’  Conditions 

Applicants  agree  that  any  order  of  the 
Commission  granting  the  requested  ETF 
Relief  will  be  subject  to  the  following 
conditions: 

A.  ETF  Relief 

1.  The  requested  relief  will  expire  on 
the  effective  date  of  any  Commission 
rule  under  the  Act  that  provides  relief 
permitting  the  operation  of  index-based 
ETFs. 

2.  As  long  as  a  Fund  operates  in 
reliance  on  the' order,  the  Shares  of  such 
Fund  will  be  listed  on  an  Exchange.* 

3.  No  Fund  will  be  advertised  or 
marketed  as  an  open-end  invefstment 
company  or  mutual  fund.  Any 
advertising  material  that  describes  the 
purchase  or  sale  of  Creation  Units  or 
refers  to  redeemability  will  prominently  . 
disclose  that  Shares  are  not  individually 
redeemable  and  that  owners  of  Shares 
may  acquire  those  Shares  from  the  Fund 
and  tender  those  Shares  for  redemption 
to  a  Fund  in  Creation  Units  only. 

4.  The  Web  site  for  the  Funds,  which 
is  and  will  be  publicly  accessible  at  no 
charge,  will  contain,  on  a  per  Share 
basis  for  each  Fund,  the  prior  Business 
Day’s  NAV  and  the  market  closing  price 
or  the  Bid/Ask  Price,  and  a  calculation 
of  the  premium  or  discount  of  the 
market  closing  price  or  Bid/ Ask  Price 
against  such  NAV. 

B.  Section  12(d)(1)  Relief 

Applicants  agree  that  any  order  of  the 

Commission  granting  the  requested 
12(d)(1)  Relief  will  be  subject  to  the 
following  conditions: 

1.  The  members  of  a  Fund  of  Funds’ 
Advisory  Group  will  not  control 
(individually  or  in  the  aggregate)  a  Fund 
within  the  meaning  of  Section  2(a)(9)  of 
the  Act.  The  members  of  a  Fund  of 
Funds’  Sub-Advisory  Group  will  not 
control  (individually  or  in  the  aggregate) 
a  Fund  within  the  meaning  of  Section 
2(a)(9)  of  the  Act.  If,  as  a  result  of  a 
decrease  in  the  outstanding  voting 
securities  of  a  Fund,  the  Fund  of  Funds’ 
Advisory  Group  or  the  Fund  of  Funds’ 
Sub-Advisory  Group,  each  in  the 
aggregate,  becomes  a  holder  of  more 
than  25  percent  of  the  outstanding 
voting  securities  of  a  Fund,  it  will  vote 
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its  Shares  of  the  Fimd  in  the  same 
proportion  as  the  vote  of  all  other 
holders  of  the  Fund’s  Shares.  This 
condition  does  not  apply  to  the  Fund  of 
Funds’  Sub-Advisory  Group  with 
respect  to  a  Fund  for  which  the  Fund  of 
Funds’  Sub-Adviser  or  a  person 
controlling,  controlled  by  or  under 
common  control  with  the  Fimd  of 
Funds’  Sub- Adviser  acts  as  the 
investment  adviser  within  the  meaning 
of  Section  2(a)(20)(A)  of  the  Act. 

2.  No  Fund  of  Funds  or  Fund  of 
Funds  Affiliate  will  cause  any  existing 
or  potential  investment  by  the  Fund  of 
Funds  in  a  Fund  to  influence  the  terms 
of  any  services  or  transactions  between 
the  Fund  of  Funds  or  Fund  of  Funds 
Affiliate  and  the  Fund  or  a  Fund 
Affiliate. 

3.  The  board  of  directors  or  trustees  of 
an  Investing  Management  Company, 
including  a  majority  of  the  non- 
interested  directors  or  trustees,  will 
adopt  procedures  reasonably  designed 
to  ensure  that  the  Fund  of  Funds 
Adviser  and  Fund  of  Fimds  Sub-Adviser 
are  conducting  the  investment  program 
of  the  Investing  Management  Company 
without  taking  into  account  any 
consideration  received  by  the  Investing 
Management  Company  or  a  Fund  of 
Fimds  Affiliate  from  a  Fund  or  Fund 
Affiliate  in  connection  with  any  services 
or  transactions. 

4.  Once  an  investment  by  a  Fund  of 
Funds  in  the  securities  of  a  Fund 
exceeds  the  limit  in  Section 
12(d)(l)(A)(i)  of  the  Act,  the  board  of 
directors  (“Board”)  of  the  Fund, 
including  a  majority  of  the.non- 
interested  directors  or  trustees,  will 
determine  that  any  consideration  paid 
by  the  Fund  to  the  Fund  of  Funds  or  a 
Fund  of  Funds  Affiliate  in  connection 
with  any  services  or  transactions:  (i)  is 
fair  and  reasonable  in  relation  to  the 
nature  and  quality  of  the  services  and 
benefits  received  by  the  Fund;  (ii)  is 
within  the  range  of  consideration  that 
the  Fund  would  be  required  to  pay  to 
another  unaffiliated  entity  in  connection 
with  the  same  services  or  transactions; 
and  (iii)  does  not  involve  overreaching 
on  the  part  of  any  person  concerned. 
This  condition  does  not  apply  with 
respect  to  any  services  or  transactions 
between  a  Fund  and  its  investment 
adviseifs),  or  any  person  controlling, 
controlled  by  or  under  common  control 
with  such  investment  adviser(s). 

5.  The  Fund  of  Funds  Adviser,  or 
trustee  or  Sponsor  of  an  Investing  Trust, 
as  applicable,  will  waive  fees  otherwise 
payable  to  it  by  the  Fund  of  Funds  in 
an  amount  at  least  equal  to  any 
compensation  (including  fees  received 
pursuant  to  any  plan  adopted  by  a  Fund 
under  Rule  12b-l  under  the  Act) 


received  firam  a  Fund  by  the  Fund  of 
Funds  Adviser,  or  trustee  or  Sponsor  of 
the  Investing  Trust,  or  an  affiliated 
person  of  the  Fund  of  Funds  Adviser,  or 
trustee  or  Sponsor  of  the  Investing 
Trust,  other  than  any  advisory  fees  paid 
to  the  Fund  of  Funds  Adviser,  Trustee 
or  Sponsor  of  an  Investing  Trust,  or  its 
affiliated  person  by  the  Fund,  in 
connection  with  the  investment  by  the 
Fimd  of  Funds  in  the  Fund.  Any  Fund 
of  Funds  Sub- Adviser  will  waive  fees 
otherwise  payable  to  the  Fund  of  Funds 
Sub- Adviser,  directly  or  indirectly,  by 
the  Investing  Management  Company  in 
an  amount  at  least  equal  to  any 
compensation  received  firom  a  Fund  by 
the  Fund  of  Funds  Sub-Adviser,  or  an 
affiliated  person  of  the  Fund  of  Funds 
Sub-Adviser,  other  than  any  adyisory 
fees  paid  to  the  Fund  of  Funds  Sub- 
Adviser  or  its  affiliated  person  by  the 
Fund,  in  connection  with  the 
investment  by  the  Investing 
Management  Company  in  die  Fund 
made  at  the  direction  of  the  Fund  of 
Funds  Sub-Adviser.  In  the  event  that  the 
Fund  of  Funds  Sub-Adviser  waives  fees, 
the  benefit  of  the  waiver  will  be  passed 
through  to  the  Investing  Management 
Company. 

6.  No  Fund  of  Funds  or  Fund  of 
Funds  Affiliate  (except  to  the  extent  it 
is  acting  in  its  capacjty  as  an  investment 
adviser  to  a  Fund)  will  cause  a  Fund  to 
purchase  a  security  in  any  Affiliated 
Underwriting. 

7.  The  Board  of  a  Fund,  including  a 
majority  of  the  non-interested  Board 
members,  will  adopt  procedures 
reasonably  designed  to  monitor  any 
purchases  of  securities  by  the  Fund  in 
an  Affiliated  Underwriting,  once  an 
investment  by  a  Fund  of  Funds  in  the 
securities  of  the  Fund  exceeds  the  limit 
of  Section  12(d)(l)(A)(i)  of  the  Act, 
including  any  purchases  made  directly 
from  an  Underwriting  Affiliate.  The 
Board  will  review  these  purchases 
periodically,  but  no  less  frequently  than 
annually,  to  determine  whether  the  , 
purchases  were  influenced  by  the 
investment  by  the  Fund  of  Funds  in  the 
Fund.  The  Board  will  consider,  among 
other  things;  (i)  whether  the  purchases 
were  consistent  witlj  the  investment 
objectives  and  policies  of  the  Fund;  (ii) 
how  the  performance  of  securities 
purchased  in  an  Affiliated  Underwriting 
compares  to  the  performance  of 
comparable  securities  purchased  during 
a  comparable  period  of  time  in 
underwritings  other  than  Affiliated 
Underwritings  or  to  a  benchmark  such 
as  a  comparable  market  index;  and  (iii) 
whether  the  amount  of  securities 
purchased  by  the  Fund  in  Affiliated 
Underwritings  and  the  amount 
purchased  directly  from  an 


Underwriting  Affiliate  have  changed 
significantly  from  prior  years.  The 
Board  will  take  any  appropriate  actions 
based  on  its  review,  including,  if 
appropriate,  the  institution  of 
procedures  designed  to  ensure  that 
purchases  of  securities  in  Affiliated 
Underwritings  are  in  the  best  interest  of 
shareholders  of  the  Fund. 

8.  Each  Fund  will  maintain  and 
preserve  permanently  in  an  easily 
accessible  place  a  written  copy  of  the 
procedures  described  in  the  preceding 
condition,  and  any  modifications  to 
such  procedures,  and  will  maintain  and 
preserve  for  a  period  of  not  less  than  six 
years  from  the  end  of  the  fiscal  year  in 
which  any  purchase  in  an  Affiliated 
Underwriting  occurred,  the  first  two 
years  in  an  easily  accessible  place,  a 
written  record  of  each  purchase  of 
securities  in  Affiliated  Underwritings 
once  an  investment  by  a  Fund  of  Funds 
in  the  securities  of  the  Fund  exceeds  the 
limit  of  Section  12(d)(l)(A)(i)  of  the  Act, 
setting  forth  from  whom  the  securities 
were  acquired,  the  identity  of  the 
underwriting  syndicate’s  members,  the 
terms  of  the  purchase,  and 'the 
information  or  materials  upon  which 
the  Board’s  determinations  were  made. 

9.  Before  investing  in  a  Fund  in 
excess  of  the  limits  in  Section 
12(d)(1)(A),  a  Fund  of  Funds  and  the 
Trust  will  execute  a  FOF  Participation 
Agreement  stating  without  limitation 
that  their  respective  boards  of  directors 
or  trustees  and  their  investment 
advisers,  or  trustee  and  Sponsor,  as 
applicable,  understand  the  terms  and 
conditions  of  the  Order,  and  agree  to 
fulfill  their  responsibilities  under  the 
Order.  At  the  time  of  its  investment  in 
Shares  of  a  Fund  in  excess  of  the  limit 
in  Section  12(d)(l)(A)(i),  a  Fund  of 
Funds  will  notify  the  Fund  of  the 
investment.  At  such  time,  the  Fund  of 
Funds  will  also  transmit  to  the  Fund  a 
list  of  the  names  of  each  Fund  of  Funds 
Affiliate  and  Underwriting  Affiliate.  The 
Fund  of  Funds  will  notify  the  Fund  of 
any  changes  to  the  list  of  the  names  as 
soon  as  reasonably  practicable  after  a 
change  occurs.  The  Fund  and  the  Fund 
of  Funds  will  maintain  and  preserve  a 
copy  of  the  Order,  the  FOF  Participation 
Agreement,  and  the  list  with  any 
updated  information  for  the  duration  of 
the  investment  and  for  a  period  of  not 
less  than  six  years  thereafter,  the  first 
two  years  in  an  easily  accessible  place. 

10.  Before  approving  any  advisory 
contract  under  Section  15  of  the  Act,  the 
board  of  directors  or  trustees  of  eacK 
Investing  Management  Company, 
including  a  majority  of  the  non- 
interested  directors  or  trustees,  will  find 
that  the  advisory  fees  charged  under 
such  contract  are  based  on  services 
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provided  that  will  be  in  addition  to, 
rather  than  duplicative  of,  the  services 
provided  under  the  advisory  contract(s) 
of  any  Fund  in  which  the  Investing 
Management  Company  may  invest. 
These  findings  and  their  basis  will  be 
fully  recorded  in  the  minute  books  of 
the  appropriate  Investing  Management 
Company. 

11.  Any  sales  charges  and/or  service 
fees  charged  with  respect  to  shares  of  a 
Fund  of  Funds  will  not  exceed  the 
limits  applicable  to  a  fund  of  funds  as 
set  forth  in  NASD  Conduct  Rule  2830. 

12.  No  Fund  will  acquire  securities  of 
an  investment  company  or  company 
relying  on  Section  3(c)(1)  or  3(c)(7)  of 
the  Act  in  excess  of  the  limits  contained 
in  Section  12(d)(1)(A)  of  the  Act,  except 
to  the  extent  the  Fund  acquires 
securities  of  another  investment 

’company  pursuant  to  exemptive  relief 
from  the  Commission  permitting  the 
Fund  to  acquire  securities  of  one  or 
more  investment  companies  for  short¬ 
term  cash  management  purposes. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Kevin  M.  O’Neill, 

Deputy  Secretary. 

[FR  Doc.  2013-27476  Filed  11-15-13;  8:45  am] 

BILUNG  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
30779;  812-14130] 

Altegris  Advisors,  L.L.C.,  et  al.;  Notice 
of  Application 

November  12,  2013. 

AGENCY:  Securities  and  Exchange 
Commission  (“Commission”). 

ACTION:  Notice  of  an  application  for  an 
order  under  section  12(d)(l)(J)  of  the 
Investment  Company  Act  of  1940  (the 
“Act”)  for  an  exemption  from  sections 
12(d)(1)(A)  and  (B)  of  the  Act,  under 
sections  6(c)  and  17(b)  of  the  Act  for  an 
exemption  from  sections  17(a)(1)  and  (2) 
of  the  Act,  and  under  section  6(c)  of  the 
Act  for  an  exemption  from  rule  12dl- 
2(a)  under  the  Act. 


SUMMARY  OF  APPUCATION:  The  requested 
order  would  (a)  permit  certain  registered 
open-end  management  investment 
companies  that  operate  as  “funds  of 
funds”  to  acquire  shares  of  certain 
registered  open-end  management 
investment  companies  and  unit 
investment  trusts  (“UITs”)  that  are 
within  and  outside  the  same  group  of 
investment  companies  as  the  acquiring 
investment  companies,  and  (b)  permit 


funds  of  funds  relying  on  rule  12dl-2 
under  the  Act  to  invest  in  certain 
financial  instruments. 

APPLICANTS:  Altegris  Advisors,  L.L.C. 

(the  “Adviser”)  and  Northern  Lights 
Fund  Trust  (the  “Trust”),  on  behalf  of 
Altegris  Multi-Strategy  Alternative  Fund 
(the  “Multi-Strategy  Alternative  Fund”). 
FILING  DATES:  The  application  was  filed 
on  March  7,  2013,  and  amended  on 
October  3,  2013. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 

order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
heciring.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission’s  Secretary  and  serving 
applicaiits  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  December  6,  2013,  and 
should  be  accompanied  by  proof  of 
service  on  applicants,  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state  : 
the  nature  of  the  writer’s  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  tb  the 
Commission’s  Secretary. 

ADDRESSES:  Elizabeth  M.  Murphy, 
Secretary,  U.S.  Securities  and  Exchange 
Commission,  100  F  Street  NE., 
Washington,  DC  20549-1090. 
Applicants:  c/o  Richard  Horowitz, 
Dechert  LLP,  1095  Avenue  of  the 
Americas,  New  York,  NY  10036. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  R.  MacNeil,  Senior  Counsel,  at 
(202)  551-6817  or  Daniele  Marchesani, 
Branch  Chief,  at  (202)  551-6821 
(Division  of  Investment  Management, 
Exemptive  Applications  Office). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  via  the  Commission’s 
Web  site  by  searching  for  the  file 
number,  or  an  applicant  using  the 
Company  name  box,  at  http:// 
www.sec.gov/search/search.htm  or  by 
calling  (202)  551-8090. 

Applicants’  Representations 

1.  The  Trust  is  an  open-end 
management  investment  company 
registered  under  the  Act  and  organized 
as  a  Delaware  statutory  trust.  The  Trust 
currently  is  comprised  of  multiple 
series,  including  the  Multi-Strategy 
Alternative  Fund,  each  of  which  has  its 
own  investment  objective,  policies,  and 
restrictions.^ 


'  Applicants  request  that  the  order  apply  to  each 
existing  and  future  series  of  the  Trust  and  to  each 
existing  and  future  registered  open-«nd 


2.  The  Adviser,  a  Delaware  limited 
liability  company,  is  registered  as  an 
investment  adviser  under  the 
Investment  Advisers  Act  of  1940 
(“Advisers  Act”)  and  serves  as 
investment  adviser  to  the  Multi-Strategy 
Alternative  Fund,  certain  other  Funds  of 
the  Trust,  and  may  serve  as  investment 
adviser  to  future  Funds. 

3.  Applicants  request  an  order  to 
permit  (a)  a  Fund  that  operates  as  a 
“fund  of  funds”  (each  a  “Fund  of 
Funds”)  2  to  acquire  shares  of  (i) 
registered  open-end  management 
investment  companies  that  are  not  part 
of  the  same  “group  of  investment 
companies,”  within  the  meaning  of 
section  12(d)(l)(G)(ii)  of  the  Act,  as  the 
Fund  of  Funds  (“Unaffiliated. 
Investment  Companies”)  and  UITs  that 
are  not  part  of  the  same  group  of 
investment  companies  as  the  Fund  of 
Funds  (“Unaffiliated  Trusts,”  together 
with  the  Unaffiliated  Investment 
Companies,  “Unaffiliated  Funds”)  ^  or 
(ii)  registered  open-end  management 
companies  or  UITs  that  are  part  of  the 
same  “group  of  investmenfcompanies,” 
within  the  meaning  of  section 
12(d)(1)(C)  (ii)  of  the  Act,  as  the  Fund 
of  Funds  (collectively,  “Affiliated 
Funds,”  together  with  the  Unaffiliated 
Funds,  “Underlying  Funds”)  and  (b) 
each  Underlying  Fund,  any  principal 
underwriter  for  the  Underlying  Fund, 
and  any  broker  or  dealer  (“Broker”) 
registered  under  the  Securities 
Exchange  Act  1934  (“Exchange  Act”)  to 
sell  shares  of  the  Underlying  Fund  to 

^the  Fund  of  Funds."*  Applicants  also 
request  an  order  under  sections  6(c)  and 
17(b)  of  the  Act  to  exempt  applicants 
from  section  17(a)  to  the  extent 
necessary  to  permit  Underlying  Funds 
to  sell  their  shares  to  Funds  of  Funds 
and  redeem  their  shares  from  Funds  of 
Funds. 

4.  Applicants  also  request  an 
exemption  under  section  6(c)  from  rule 
12dl-2  under  the  Act  to  permit  any 


management  investment  company  or  series  thereof 
(each,  a  “Fund”  and  collectively,  including  the 
Multi-Strategy  Alternative  Fund,  the  “Funds”)  that 
is  advised  by  the  Adviser  or  any  entity  controlling, 
controlled  by  or  under  common  control  with  the 
Adviser  (included  in  the  term  “Adviser”)  and  is 
part  of  the  same  “group  of  investment  companies” 
(as  deflned  in  section  12(d)(l)(G)(ii)  of  the  Act),  as 
the  Trust. 

^  Any  Fund  of  Funds  relying  on  the  requested 
relief  will  be  advised  by  the  Adviser. 

*  Certain  of  the  Unaifiiiated  Funds  may  be 
registered  under  the  Act  as  either  UITs  or  open-end 
management  investment  companies  and  have 
received  exemptive  relief  to  permit  their  shares  to 
be  listed  and  traded  on  a  national  securities 
exchange  at  negotiated  prices  (“ETFs”). 

*  All  entities  that  currently  intend  to  rely  on  the 
requested  order  are  named  as  applicants.  Any  other 
entity  that  relies  on  the  order  in  the  future  will 
comply  with  the  terms  and  conditions  of  the 
application. 


69156 


Federal  Register /Vol.  78,  No.  222 /Monday,  November  18,  2013 /Notices 


existing  or  future  Fund  of  Funds  that 
relies  on  section  12(d)(1)(G)  of  the  Act 
(“Same  Group  Fund  of  Funds”)  and  that 
otherwise  complies  with  rule  12dl— 2  to 
also  invesl,  to  the  exiuui  (juiisisteul  witli 
its  investment  objective,  policies, 
strategies,  and  limitations,  in  financial 
instruments  that  may  not  be  securities 
within  the  meaning  of  section  2(a)(36)  of 
the  Act  (“Other  Investments"). 

Applicants’  Legal  Analysis 
Investments  in  Underlying  Funds 
A.  Section  12(d)(1) 

1.  Section  12(d)(1)(A)  of  the  Act,  in  , 
relevant  part,  prohibits  a  registered 
investment  company  fttim  acquiring 
shares  of  an  investment  company  if  the 
securities  represent  more  than  3%  of  the 
total  outstanding  voting  stock  of  the 
acquired  company,  more  than  5%  of  the 
total  assets  of  the  acquiring  company, 
or,  together  with  the  securities  of  any 
other  investment  companies,  more  than 
10%  of  the  total  assets  of  the  acquiring 
company.  Section  12(d)(1)(B)  of  the  Act 
prohibits  a  registered  open-end 

,  investment  company,  its  principal 
underwriter,  and  any  Broker  from 
selling  the  investment  company’s  shares 
to  another  investment  company  if  the 
sale  will  cause  the  acquiring  company 
to  own  more  than  3%  of  the  acquired 
company’s  total  outstanding  voting 
stock,  or  if  the  sale  will  cause  more  than 
10%  of  the  acquired  company’s  total 
outstanding  voting  stock  to  be  owned  by 
investment  companies  generally. 

2.  Section  12(d)(l)(J)  of  the  Act 
provides  that  the  Commission  may 
exempt  My  person,  security,  or 
transaction,  or  any  class  or  classes  of 
persons,  securities,  or  transactions,  from 
any  provision  of  section  12(d)(1)  if  the 
exemption  is  consistent  with  the  public 
interest  and  the  protection  of  investors. 
Applicants  seek  an  exemption  linder 
section  12(d)(l)(J)  of  the  Act  to  permit 

a  Fund  of  Funds  to  acquire  shares  of  the 
Underlying  Funds  in  excess  of  the  limits 
in  section  12(d)(1)(A),  and  an 
Underlying  Fund,  any  principal 
underwriter  for  an  Underlying  Fund, 
and  any  Broker  to  sell  shares  of  an 
Underlying  Fund  to  a  Fund  of  Funds  in 
excess  of  the  limits  in  section 
12(d)(1)(B)  of  the  Act. 

3.  Applicants  state  that  the  terms  and 
conditions  of  the  proposed  arrangement 
will  not  give  rise  to  the  policy  concerns 
underlying  sections  12(d)(1)(A)  and  (B), 
which  include  concerns  about  undue 
influence  by  a  fund  of  funds  over 
underlying  funds,  excessive  layering  of 
fees,  and  overly  complex  fund 
structures.  Accordin^y,  applicants 
believe  that  the  requested  exemption  is 


consistent  with  the  public  interest  and 
the  protection  of  investors. 

4.  Applicants  submit  that  the 
proposed  arrangement  will  not  result  in 
the  exercise  of  undue  influence  by  the 
Fund  of  Funds  or  a  Fund  of  Funds 
Affiliate  (as  defined  below)  over  the 
Unaffiliated  Funds.®  To  limit  the  control 
that  the  Fund  of  Funds  may  have  over 
an  Unaffiliated  Fund,  applicants 
propose  a  condition  prohibiting  the 
Adviser,,  any  person  controlling, 
controlled  by,  or  under  common  control 
with  the  Adviser,  and  any  investment 
company  or  issuer  that  would  be  an 
investment  company  but  for  section 
3(c)(1)  or  3(c)(7)  of  the  Act  that  is 
advised  or  sponsored  by  the  Adviser  or 
any  person  controlling,  controlled  by,  or 
under  common  control  with  the  Adviser 
(the  “Advisory  Group”)  from  controlling 
(individually  or  in  the  aggregate)  an 
Unaffiliated  Fund  within  the  meaning  of 
section  2(a)(9)  of  the  Act.  The  same 
prohibition  would  apply  to  any  sub¬ 
adviser  within  the  meaning  of  section 
2(a)(20)(B)  of  the  Act  to  a  Fund  of  Funds 
(“Sub-adviser”),  any  person  controlling, 
controlled  by,  or  under  common  control 
with  the  Sub-adviser,  and  any 
investment  company  or  issuer  that 
would  be  an  investment  company  but 
for  section  3(c)(1)  or  3(c)(7)  of  the  Act 
(or  portion  of  such  investment  company 
or  issuer)  advised  or  sponsored  by  the 
Sub-adviser  or  any  person  controlling, 
controlled  by,  or  under  common  control 
with  the  Sub-adviser  (thp  “Subadvisory 
Group”).  Applicants  propose  other 
conditions  to  limit  the  potential  for 
’  undue  influence  over  the  Unaffiliated 
Funds,  including  that  no  Fund  of  Funds 
or  Fund  of  Funds  Affiliate  (except  to  the 
extent  it  is  acting  in  its  capacity  as  an 
investment  adviser  to  an  Unaffiliated 
Investment  Company  or  sponsor  to  an 
Unaffiliated  Trust)  will  cause  an 
Unaffiliated  Fund  to  purchase  a  security 
in  an  offering  of  securities  during  the 
existence  of  any  underwriting  or  selling 
syndicate  of  which  a  principal 
underwriter  is  an  Underwriting  Affiliate 
(“Affiliated  Underwriting”).® 


*  A  "Fund  of  Funds  Affiliate”  is  the  Adviser,  any 
Sub-adviser  (as  defined  below],  promoter,  or 
principal  underwriter  of  a  Fund  of  Funds,  as  well 
as  any  person  controlling,  controlled  by,  or  under 
common  control  with  any  of  those  entities.  An  ' 
"Unaffiliated  Fund  Affiliate”  is  an  investment 
adviseifs),  sponsor,  promoter,  or  principal 
underwriter  of  an  Unaffiliated  Fund,  as  well  as  any 
person  controlling,  controlled  by,  or  under  common 
control  with  any  of  those  entities. 

®  An  "Underwriting  Affiliate”  is  a  principal 
underwriter  in  any  underwriting  or  selling 
syndicate  that  is  an  officer,  director,  trustee, 
advisory  board  member,  investment  adviser.  Sub¬ 
adviser,  or  employee  of  the  Fund  of  Fimds,  or  a 
person  of  which  any  such  officer,  director,  trustee, 
investment  adviser.  Sub-adviser,  member  of  an 
advisory  board,  o|'  employee  is  an  affiliated  person. 


5.  To  further  ensure  that  an 
Unaffiliated  Investment  Company 
understands  the  implications  of  an 
investment  by  a  Fund  of  Funds  under 
the  requested  order,  prior  to  a  Fund  of 
Funds’  investment  in  the  shares  of  an 
Unaffiliated  Investment  Company  in 
excess  of  the  limit  in  section 
12(d)(l)(A)(i)  of  the  Act,  the  Fund  of 
Funds  and  the  Unaffiliated  Investment 
Company  will  execute  an  agreement 
stating,  without  limitation,  that  their 
respective  board  of  directors  or  trustees 
(for  any  entity,  (Jie  “Board”)  and  their 
investment  advisers  understand  the 
terms  and  conditions  of  the  order  and 
agree  to  fulfill  their  responsibilities 
under  the  order  (“Participation 
Agreement”).  Applicants  note  that  an 
Unaffiliated  Investment  Company  (other 
than  an  ETF  whose  shares  are 
purchased  by  a  Fund  of  Funds  in  the 
secondary  market)  will  retain  its  right  at 
all  times  to  reject  any  investment  hy  a 
Fund  of  Funds.^ 

6.  Applicants  state  that  they  do  not 
believe  that  the  proposed  arrangement 
will  involve  excessive  layering  of  fees. 
The  Board  of  each  Fund  of  Funds, 
including  a  majority  of  the  trustees  who 
are  not  “interested  persons”  (within  the 
meaning  of  section  2(a)(19)  of  the  Act) 
(“Independent  Trustees”),  will  find  that 
the  advisory  fees  charged  under  any 
investment  advisory  or  management 
contract(s)  are  based  on  services 
provided  that  will  be  in  addition  to, 
rather  than  duplicative  of,  the  services 
provided  under  such  advisory 
contract(s)  of  any  Underlying  Fund  in 
which  the  Fund  of  Funds  may  invest.  In 
addition,  the  Adviser  will  waive  fees 
otherwise  payable  to  it  by  a  Fund  of 
Funds  in  an  amount  at  least  equal  to  any 
compensation  (including  fees  received 
pursuant  to  any  plan  adopted  by  an 
Unaffiliated  Investment  Company  under 
rule  12b— 1  under  the  Act)  received  from 
an  Unaffiliated  Fund  by  the  Adviser  or 
an  affiliated  person  of  the  Adviser,  other 
than  any  advisory  fees  paid  to  the 
Adviser  or  its  affiliated  person  by  an 
Unaffiliated  Investment  Company,  in 
connection  with  the  investment  by  the 
Fund  of  Funds  in  the  Unaffiliated  Fund. 
Any  sales  charges  and/or  service  fees,  as 
defined  in  rule  2830  of  the  Conduct 
Rules  of  the  NASD  (“NASD  Conduct 


An  Underwriting  Affiliate  does  not  include  any 
person  whose  relationship  to  an  Unaffiliated  Fund 
is  covered  by  section  10(0  of  the  Act. 

’’  An  Unaffiliated  Investment  Company,  including 
an  ETF,  would  retain  its  right  to  reject  any  initial 
investment  by  a  Fund  of  Funds  in  excess  of  the 
limit  in  section  12(d)(l)(A)(i)  of  the  Act  by 
declining  to  execute  the  Participation  Agreement 
with  the  Fund  of  Funds. 
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Rule  2830”),®  charged  with  respect  to 
shares  of  a  Fund  of  Funds  will  not 
exceed  the  limits  applicable  to  a  fund  of 
funds  as  set. forth  in  NASD  Conduct 
Rule  2830. 

7.  Applicants  submit  that  the 
proposed  arrangement  will  not  create  an 
overly  complex  fund  structure. 
Applicants  note  that  no  Underlying 
Fund  will  acquire  securities  of  any 
investment  company  or  company 
relying  on  section  3(c)(1)  or  3(c)(7)  of 
the  Act  in  excess  of  the  limits  contained 
in  section  12(d)(1)(A)  of  the  Act,  except 
in  certain  circumstances  identified  in 
condition  11  below. 

B.  Section  17(a) 

1.  Section  17(a)  of  the  Act  generally 
prohibits  sales  or  purchases  of  securities 
between  a  registered  investment 
company  and  any  affiliated  person  of 
the  company.  Section  2(a)(3)  of  the  Act 
defines,  an  “affiliated  person”  of  another 
person  to  include  (a)  any  person  directly 
or  indirectly  owning,  controlling,  or 
holding  with  power  to  vote,  5%  or  more 
of  the  outstanding  voting  securities  of 
the  other  person;  (b)  any  person  5%  or 
more  of  whose  outstanding  voting 
securities  are  directly  or  indirectly 
owned,  controlled,  or  held  with  power 
to  vote  by  the  other  person;  and  (c)  any 
person  directly  or  indirectly  controlling, 
controlled  by,  or  under  common  control 
with  the  other  person. 

2.  Applicants  state  that  a  Fund  of 
Funds  and  the  Affiliated  Funds  might 
be  deemed  to  be  under  common  control 
of  the  Adviser  and  therefore  affiliated 
persons  of  one  another.  Applicants  also 
state  that  the  Funds  of  Funds  and  the 
Unaffiliated  Funds  might  be  deemed  to 
be  affiliated  persons  of  one  another  if 
the  Fund  of  Funds  acquires  5%  or  more 
of  an  Unaffiliated  Fund’s^outstanding 
voting  securities.  In  light  of  these  and 
other  possible  affiliations,  section  17(a) 
could  prevent  an  Underlying  Fund  from 
seHing  shares  to  and  redeeming  shares 
from  a  Fund  of  Funds. 

3.  Section  17(b)  of  the  Act  authorizes 
the  Commission  to  gremt  an  order 

'  permitting  a  transaction  otherwise 
prohibited  by  section  17(a)  if  it  finds  - 
that  (a)  the  terms  of  the  proposed 
transaction  are  fair  and  reasonable  and 
do  not  involve  overreaching  on  the  part 
of  any  person  concerned;  (b)  the 
proposed  transaction  is  consistent  with 
the  policies  of  each  registered 
investment  company  involved;  and  (c) 
the  proposed  transaction  is  consistent 
with  the  general  purposes  of  the  Act. 
Section  6(c)  of  the  Act  permits  the 


*  Any  references  to  NASD  Conduct  Rule  2830 
include  any  successor  or  replacement  FINRA  rule 
to  NASD  Conduct  Rule  2830. 


Commission  to  exempt  any  person  or 
transactions  from  any  provision  of  the 
Act  if  such  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

4.  Applicants  submit  that  the 
proposed  transactions  satisfy  the 
standards  for  relief  under  sections  17(b) 
and  6(c)  of  the  Act.®  Applicants  state 
that  the  terms  of  the  trcmsactions  are 
reasonable  and  fair  and  do  not  involve 
overreaching.  Applicants  state  that  the 
terms  upon  which  an  Underlying  Fund 
will  sell  its  shares  to  or  purchase  its 
shares  from  a  Fund  of  Funds  will  be 
based  on  the  net  asset  value  of  the 
Underlying  Fund.^®  Applicants  state 
that  the  proposed  transactions  will  be 
consistent  with  the  policies  of  each 
Fund  of  Funds  and  each  Underlying 
Fund  and  with  the  general  purposes  of 
the  Act. 

Other  Investments  by  Same  Group 
Funds  of  Funds 

1.  Section  12(d)(1)(G)  of  the  Act 
provides  that  section  12(d)(1)  will  not 
apply  to  securities  of  an  acquired 
company  purchased  by  an  acquiring 
company  if:  (a)  The  acquiring  company 
and  acquired  company  are  part  of  the 
same  group  of  investment  companies; 

(b)  the  acquiring  company  holds  only 
securities  of  acquired  companies  that 
are  part  of  the  same  group  of  investment 
companies,  government  securities,  and 
short-term  paper;  (c)  the  aggregate  sales 
loads  and  distribution-related  fees  of  the 
acquiring  company  and  the  acquired 
company  are  not  excessive  under  rules 
adopted  pursuant  to  section  22(b)  or 
section  22(c)  of  the  Act  by  a  securities 
association  registered  under  section  15A 
of  the  Exchange  Act  or  by  the 
Commission;  and  (d)  the  acquired 


^  Applicants  acknowledge  that  receipt  of  any 
compensation  by  (a)  an  affiliated  person  of  a  Fund 
of  Funds,  or  an  affiliated  person  of  such  person,  for 
the  purchase  by  a  Fund  of  Funds  of  shares  of  an 
Underlying  Fund  or  (b)  an  affiliated  person  of  an 
Underlying  Fund,  or  an  affiliated  person  of  such 
person,  for  the  sale  by  the  Underlying  Fund  of  its 
shares  to  a  Fund  of  Funds  may  be  prohibited  by 
section  17{e)(l)  of  the  Act.  The  Participation 
Agreement  also  will  include  this  acknowledgement. 

'°To  the  extent  purchases  and  sales  of  shares  of 
an  ETF  occur  in  the  secondary  market  (and  not 
through  principal  transactions  directly  between  a 
Fund  of  Funds  and  an  ETF),  relief  from  section 
17(a)  of  the  Act  would  not  be  necessary.  The 
requested  relief  is  intended  to  cover,  however, 
transactions  directly  between  ETFs  and  a  Fund  of 
Funds.  Applicants  are  not  seeking  relief  from 
section  17(a)  of  the  Act  for,  and  the  requested  relief 
will  not  apply  to,  transactions  where  an  ETF  could 
be  deemed  an  affiliated  person,  or  an  affiliated 
person  of  an  affiliated  person,  of  a  Fund  of  Funds 
because  the  investment  adviser  to  the  ETF  also  is 
an  investment  adviser  to  the  Fund  of  Funds. 


company  has  a  policy  that  prohibits  it 
from  acquiring  securities  of  registered 
open-end  management  investment 
companies  or  registered  unit  investment 
trusts  in  reliance  on  section  12(d)(1)(F) 
or.(G)  of  the  Act. 

2.  Rule  12dl-2  under  the  Act  permits 
a  registered  open-end  investment 
company  or  a  registered  unit  investment 
trust  that  relies  on  section  12(d)(1)(G)  of 
the  Act  to  acquire,  in  addition  to 
securities  issued  by  another  registered 
investment  company  in  the  same  group 
of  investment  companies,  government 
securities,  and  short-term  paper:  (a) 
Securities  issued  by  an  investment 
company  that  is  not  in  the  same  group 
of  investment  companies,  when  the 
acquisition  is  in  reliance  on  section 
12(d)(1)(A)  or  12(d)(1)(F)  of  the  Act;  (h) 
securities  (other  than  securities  issued 
by  an  investment  company);  and  (c) 
securities  issued  by  a  money  market 
fund,  when  the  investment  is  in  reliance 
on  rule  12dl-l  under  the  Act.  For  the 
purposes  of  rule  12dl'-2,  “securities” 
means  any  security  as  defined  in  section 
2(a)(36)  of  the  Act. 

3.  Applicants  state  that  the  proposed 
arrangement  would  comply  with  the 
provisions  of  rule  12dl-2  under  the  Act, 
but  for  the  fact  that  a  Same  Group  Fund 
of  Funds  may  invest  a  portion  of  its 
assets  in  Other  Investments.  Applicants 
request  an  order  under  section  6(c)  of 
the  Act  for  an  exemption  from  rule 
12dl-2(a)  to  allow  the  Same  Group 
Funds  of  Funds  to  invest  in  Other 
Investments.  Applicants  assert  that 
permitting  Same  Group  Funds  of  Funds 
to  invest  in  Other  Investments  as 
described  in  the  application  would  not 
raise  any  of  the  concerns  that  the 
requirements  of  section  12(d)(1)  were 
designed  to  address. 

4.  Applicants  represent  that, 
consistent  with  its  fiduciary  obligations 
under  the  Act,  the  Board  of  each  Same 
Group  Fund  of  Funds  will  review  the 
advisory  fees  charged  by  the  Same 
Group  Fund  of  Fund’s  investment 
adviser  to  ensure  that  they  are  based  on 
services  provided  that  are  in  addition  to, 
rather  than  duplicative  of,  services 
provided  pursuant  to  the  advisory 
agreement  of  any  investment  company 
in  which  the  Same  Grpup  Fund  of 
Funds  may  invest. 

Applicants’  Conditions  - 

Investments  by  Funds  of  Funds  in 
Underlying  Funds 

Applicants  agree  that  the  relief  to 
permit  Funds  of  Funds  to  invest  in 
Underlying  Funds  shall  be  subject  to  the 
following  conditions: 

1.  The  members  of  an  Advisory  Group 
will  not  control  (individually  or  in  the 
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aggregate)  an  Unaffiliated  Fund  within 
the  meaning  of  section  2(a)(9)  of  the  Act. 
The  members  of  a  Subadvisory  Group 
will  not  control  (individually  or  in  the 
aggregate)  an  Unaffiliated  Fund  within 
the  meaning  of  section  2(a)(9)  of  the  Act. 
If,  as  a  result  of  a  decrease  in  the 
outstanding  voting  securities  of  an 
Unaffiliated  Fund,  the  Advisory  Group 
or  a  Subadvisory  Group,  each  in  the 
aggregate,  becomes  a  holder  of  more 
than  25  percent  of  the  outstanding 
voting  securities  of  the  Unaffiliated 
Fund,  then  the  Advisory  Group  or  the 
Subadvisory  Group  will  vote  its  shares 
of  the  Unaffiliated  Fund  in  the  same 
proportion  as  the  vote  of  all  other 
holders  of  the  Unaffiliated  Fund’s 
shares.  This  condition  will  not  apply  to 
a  Subadvisory  Group  with  respect  to  an 
Unaffiliated  Fund  for  which  the  Sub¬ 
adviser  or  a  p)erson  controlling, 
controlled  by,  or  under  common  control 
with  the  Sub-adviser  acts  as  the 
investment  adviser  within  the  meaning 
of  section  2(a)(20)(A)  of  the  Act  (in  the 
case  of  an  Unaffiliated  Investment 
Company)  or  as  the  sponsor  (in  the  case 
of  an  Unaffiliated  Trust). 

2.  No  Fund  of  Funds  or  Fund  of 
Funds  Affiliate  will  cause  any  existing 
or  potential  investment  by  the  Fund  of 
Funds  in  shares  of  an  Unaffiliated  Fund 
to  influence  the  terms  of  any  services  or 
transactions  between  the  Fund  of  Funds 
or  a  Fund  of  Funds  Affiliate  and  the 
Unaffiliated  Fund  or  an  Unaffiliated 
Fund  Affiliate. 

3.  The  Board  of  each  Fund  of  Funds, 
including  a  majority  of  the  Independent 
Trustees,  will  adopt  procedures 
reasonably  designed  to  ensure  that  its 
Adviser  and  any  Sub-adviser(s)  to  the 
Fund  of  Funds  are  conducting  the 
investment  program  of  the  Fund  of 
Funds  without  taking  into  account  any 
consideration  received  by  the  Fund  of 
Funds  or  Fund  of  Funds  Affiliate  from 
an  Unaffiliated  Fund  or  an  Unaffiliated 
Fund  Affiliate  in  connection  with  any 
services  or  transactions. 

4.  Once  an  investment  by  a  Fund  of 
Funds  in  the  securities  of  an 
Unaffiliated  Investment  Company 
exceeds  the  limit  of  section  12(d)(l)(A)(i) 
of  the  Act,  the  Board  of  the  Unaffiliated 
Investment  Company,  including  a 
majority  of  the  Independent  Trustees, 
will  determine  that  any  consideration 
paid  by  the  Unaffiliated  Investment 
Company  to  a  Fund  of  Funds  or  a  Fund 
of  Funds  Affiliate  in  connection  with 
any  services  or  transactions:  (a)  Is  fair 
and  reasonable  in  relation  to  the  nature 
and  quality  of  the  services  and  benefits 
received  by  the  Unaffiliated  Investment 
Company;  (b)  is  within  the  range  of 
consideration  that  the  Unaffiliated 
Investment  Company  would  be  required 


to  pay  to  another  unaffiliated  entity  in 
connection  with  the  same  services  or 
transactions;  and  (c)  does  not  involve 
overreaching  on  the  part  of  any  person 
conpemed.  This  condition  does  not 
apply  with  respect  to  any  services  or 
transactions  between  an  Unaffiliated 
Investment  Company  and  its  investment 
adviser(s)  or  any  person  controlling, 
controlled  by  or  under  common  control 
with  such  investment  adviser(s). 

5.  No  Fund  of  Funds  or  Fund  of 
Funds  Affiliate  (except  to  the  extent  it 

is  acting  in  its  capacity  as  an  investment 
adviser  to  an  Unaffiliated  Investment 
Company  or  sponsor  to  an  Unaffiliated 
Trust)  will  cause  an  Unaffiliated  Fund 
to  purchase  a  security  in  any  Affiliated 
Underwriting. 

6.  The  Board  of  an  Unaffiliated 
Investment  Company,  including  a 
majority  of  the  Independent  Trustees, 
will  adopt  procedures  reasonably 
designed  to  monitor  any  purchases  of 
securities  by  the  Unaffiliated  Investment 
Company  in  an  Affiliated  Underwriting 
once  an  investment  by  a  Fund  of  Funds 
in  the  securities  of  the  Unaffiliated 
Investment  Company  exceeds  the  limit 
of  section  12(d)(l)(A)(i)  of  the  Act, 
including  any  purchases  made  directly 
from  an  Underwriting  Affiliate.  The 
Board  of  the  Unaffiliated  Investment 
Company  will  review  these  purchases 
periodically,  but  no  less  frequently  than 
annually,  to  determine  whether  the 
purchases  were  influenced  by  the 
investment  by  the  Fund  of  Funds  in  the 
Unaffiliated  Investment  Company.  The 
Board  of  the  Unaffiliated  Investment 
Company  will  consider,  among  other 
things:  (a)  Whether  the  purchases  were 
consistent  with  the  investment 
objectives  and  policies  of  the 
Unaffiliated  Investment  Company;  (b) 
how  the  performance  of  securities 
purchased  in  an  Affiliated  Underwriting 
compares  to  the  performance  of 
comparable  securities  purchased  during 
a  comparable  period  of  time  in 
underwritings  other  than  Affiliated 
Underwritings  or  to  a  benchmark  such 
as  a_ comparable  market  index;  and  (c) 
whether  the  amount  of  securities 
purchased  by  the  Unaffiliated 
Investment  Company  in  Affiliated 
Underwritings  and  the  amount 
purchased  directly  from  an 
Underwriting  Affiliate  have  changed 
significantly  from  prior  years.  The 
Board  of  the  Unaffiliated  Investment 
Company  will  take  any  appropriate 
actions  based  on  its  review,  including, 
if  appropriate,  the  institution  of 
procedures  designed  to  ensure  that 
purchases  of  securities  in  Affiliated 

•  Underwritings  are  in  the  best  interests 
of  shareholders. 


7.  Each  Unaffiliated  Investment 
Company  shall  maintain  and  preserve 
permanently  in  an  easily  accessible 
place  a  written  copy  of  the  procedures 
described  in  the  preceding  condition, 
and  any  modifications  to  such 
procedures,  and  shall  maintain  and 
preserve  for  a  period  not  less  than  six 
years  from  the  end  of  the  fiscal  year  in 
which  any  purchase  in  an  Affiliated 
Underwriting  occurred,  the  first  two 
years  in  an  easily  accessible  place,  a 
written  record  of  each  purchase  of 
securities  in  an  Affiliated  Underwriting 
once  an  investment  by  a  Fund  of  Funds 
in  the  securities  of  an  Unaffiliated 
Investment  Company  exceeds  the  limit 
of  section  12(d)(l)(A)(i)  of  the  Act, 
setting  forth  the:  (a)  Party  from  whom 
the  securities  were  acquired;^(b)  identity 
of  the  underwriting  syndicate’s 
members;  (c)  terms  of  the  purchase,  and; 

(d)  information  or  materials  upon  which 
the  determinations  of  the  Board  of  the 
Unaffiliated  Investment  Company  were 
made. 

8.  Prior  to  its  investment  in  shares  of 
an  Unaffiliated  Investment  Company  in 
excess  of  the  limit  in  section 
12(d)(l)(A)(i)  of  the  Act,  the  Fund  of 
Funds  and  the  Unaffiliated  Investment 
Company  will  execute  a  Participation 
Agreement  stating,  without  limitation, 
that  their  Boards  and  their  investment 
advisers  understand  the  terms  and 
conditions  of  the  order  and  agree  to 
fulfill  their  responsibilities  under  the 
order.  At  the  time  of  its  investment  in 
shares  of  an  Unaffiliated  Investment- 
Company  in  excess  of  the  limit  in 
section  12(d)(l)(A)(i),  a  Fund  of  Funds 
will  notify  the  Unaffiliated  Investment 
Company  of  the  investment.  At  such 
time,  the  Fund  of  Funds  will  also 
transmit  to  the  Unaffiliated  Investment 
Company  a  list  of  the  names  of  each 
Fund  of  Funds'Affiliate  and 
Underwriting  Affiliate.  The  Fund  of 
Funds  will  notify  the  Unaffiliated 
Investment  Company  of  any  changes  to 
the  list  of  the  names  as  soon  as 
reasonably  practicable  after  a  change 
occurs.  The  Unaffiliated  Investment 
Company  and  the  Fund  of  Funds  will  ' 
maintain  and  preserve  a  copy  of  the 
order,  the  Participation  Agreement,  and 
the  list  with  any  updated  information 

for  the  duration  of  the  investment  and 
for  a  period  of  not  less  than  six  years 
thereafter,  the  first  two  years  in  an 
easily  accessible  place. 

9.  Before  approving  any  advisory 
contract  under  section  15  of  the  Act,  the 
Board  of  each  Fund  of  Funds,  including 
a  majority  of  the  Independent  Trustees, 
shall  find  that  the  advisory  fees  cheu-ged 
under  such  advisory  contract  are  based 
on  services  provided  that  are  in  addition 
to,  rather  than  duplicative  of,  services 
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provided  under  the  advisory  contract(s) 
of  any  Underlying  Fund  in  which  the 
Fund  of  Funds  may  invest.  Such  finding 
and  the  basis  upon  which  the  finding 
was  made  will  be  recorded  fully  in  the 
minute  books  of  the  appropriate  Fund  of 
Funds. 

10.  The  Adviser  will  waive  fees 
otherwise  payable  to  it  by  a  Fund  of 
Funds  in  an  amount  at  least  equal  to  any 
compensation  (including  fees  received 
pursuant  to  any  plan  adopted  by  em 
Unaffiliated  Investment  Company  under 
rule  12b-l  under  the  Act)  received  fi’om 
an  Unaffiliated  Fund  by  the  Adviser,  or 
an  affiliated  person  of  the  Adviser,  other 
than  any  advisory  fees  paid  to  the 
Adviser  or  its  affiliated  person  by  an 
Unaffiliated  Investment  Company,  in 
connection  with  the  investment  by  the 
Fund  of  Funds  in  the  Unaffiliated  Fund. 
Any  Sub-adviser  will  waive  fees 
otherwise  payable  to  the  Sub-adviser, 
directly  or  indirectly,  by  the  Fund  of  ■ 
Funds  in  an  amount  at  least  equal  to  any 
compensation  received  by  the  Sub¬ 
adviser,  or  an  affiliated  person  of  the 
Sub-adviser,  from  an  Unaffiliated  Fund, 
other  than  any  advisory  fees  paid  to  the 
Sub-adviser  or  its  affiliated  person  by  an 
Unaffiliated  Investment  Company,  in 
connection  with  the  investment  by  the 
Fund  of  Funds  in  the  Unaffiliated  Fund 
made  at  the  direction  of  the  Sub-adviser. 
In  the  event  that  the  Sub-adviser  waives 
fees,  the  benefit  of  the  waiver  will  be 
passed  through  to  the  Fund  of  Funds. 

11.  No  Underlying  Fund  will  acquire 
securities  of  any  other  investment 
company  or  company  relying  on  section 
3(c)(1)  or  3(c)(7)  of  the  Act  in  excess  of 
the  limits  contained  in  section 
12(d)(1)(A)  of  the  Act,  except  to  the 
extent  that  such  Underlying  Fund;  (a) 
Receives  securities  of  another 
investment  company  as  a  dividend  or  as 
a  result  of  a  plan  of  reorganization  of  a 
company  (o^er  than  a  plan  devised  for 
the  purpose  of  evading  section  12(d)(1) 
of  the  Act);  or  (b)  acquires  (or  is  deemed 
to  have  acquired)  securities  of  another 
investment  company  pursuant  to 
exemptive  relief  from  the  Commission 
permitting  such  Underlying  Fund  to  (i) 
acquire  securities  of  one  or  more 
investment  companies  for  short-term 
cash  management  purposes,  or  (ii) 
engage  in  interfund  borrowing  and 
lending  transactions. 

12.  Any  sales  charges  and/or  service 
fees  charged  with  respect  to  shares  of  a 
Fund  of  Funds  will  not  exceed  the 
limits  applicable  to  fund  of  funds  set 
forth  in  NASD  Conduct  Rule  2830. 

Other  Investments  by  Same  Group 
Funds  of  Funds 

Applicants  agree  that  the  relief  to 
permit  Same  Group  Funds  of  Funds  to 


invest  in  Other  Investments  shall  be 
subject  to  the  following  condition: 

13.  Applicants  will  comply  with  all 
provisions  of  rule  12dl-2  under  the  Act, 
except  for  paragraph  (a)(2)  to  the  extent 
.that  it  restricts  any  Same  Group  Fund  of 
Funds  from  investing  in  Other 
Investments  as  described  in  the 
application. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Kevin  M.  O’Neill, 

Deputy  Secretary. 

[FR  Doc.  2013-27477  Filed  11-15-13;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-70844;  File  No.  SR-CBOE- 
2013-103] 

Self-Regulatory  Organizations; 

Chicago  Board  Options  Exchange, 
Incorporated;  Notice  of  Filing  and 
Immediate  Effectiveness  of  a  Proposed 
Rule  Change  Relating  to  Obvious  Error 

November  12,  2013. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
“Act”),^  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that,  on  October 
28,  2013,  Chicago  Board  Options 
Exchange,  Incorporated  (the  “Exchange” 
or  “CBOE”)  fileiwith  the  Securities 
and  Exchange  Commission  (the 
“Commission”)  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Rule  6.25  (Nullification  and  Adjustment 
of  Options  Transactions).  The  text  of  the 
proposed  rule  change  is  available  on  the 
Exchange’s  Web  site  {http:// 
www.choe.com/ AboutCBOE/ 
CBOELegalReguIatoryHome.aspx),  at 
the  Exchange’s  Office  of  the  Secretary, 
and  at  the  Commission’s  Public 
Reference  Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 


'  15  U.S.C.  78s(b)(l). 
zi7CFR240.19b-4. 


concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Exchange  Rule  6.25  (Nullification  and 
Adjustment  of  Options  Transactions) 
governs  the  nullification  and  adjustment 
of  options  transactions.  The  Exchange  is 
proposing  to  amend  Rule  6.25(a)(1)  to 
modify  how  the  Exchange  will  nullify  or 
adjust  an  obvious  error.  The  Exchange 
believes  this  proposal  will  also  ^ 
harmonize  its  rules  to  more  closely  align 
with  other  options  exchanges. ^ 

Under  the  current  rule  6.25(a)(l)(i), 
the  Exchange  will  adjust  the  price  of  an 
erroneous  transaction  to  the  Theoretical 
Price  when  the  transaction  is  between 
two  market-makers  unless  such  parties 
agree  to  adjust  the  transaction  to  a 
different  price  or  bust  the  trade  within 
fifteen  minutes  of  being  notified  by 
Exchange  Trading  Officials  of  the  error. 
Pursuant  to  current  Exchange  Rule 
6.25(a)(l)(iv),  transactions  involving  at 
least  one  non-CBOE  market-maker  will 
be  adjusted  to  the  Theoretical  Price 
provided  that  the  adjustment  does  not 
violate  the  non-CBOE  market-maker’s 
limit  price  unless  both  parties  agree  to 
adjust  the  transaction  to  a  different  price 
or  agree  to  bust  the  trade  within  thirty 
minutes  of  being  notified  by  Trading 
Officials  of  the  error. 

The  Exchange  is  now  proposing  to 
amend  Rule  6.25(a)(1)  to  modify  the 
Exchange  obvious  error  procedures  by 
nullifying  trades  fortlansactions 
involving  at  least  one  non-broker-dealer 
customer  and  adjusting  all  other  trades 
between  groups  that  do  not  fall  into  that 
category  including  for  example,  a 
market  maker  or  a  broker-dealer.**  The 
Exchange  believes  that  the  proposal  will 
eliminate  some  uncertainty  in  the 


'^See,  e.g.,  International  Securities  Exchange,  LLC 
(“ISE”)  Rule  720(b)(2). 

*The  Exchange  is  also  proposing  to  add  text  to 
Exchange  Rule  l.l(fff)  (Voluntary  Professional)  and 
Rule  1.1  (ggg)  (Professional)  to  include  a  reference 
to  Rule  6.25.  These  designations  are  done  on  the 
Exchange  on  an  order  by  order  basis.  Thus,  through 
reference,  professional  orders  will  be  treated  as 
broker-dealer  orders.  In  addition  certain  non¬ 
broker-dealer  customers  may  have  their  orders 
treated  as  broker-dealer  orders  rather  than  as  public 
customer  orders  for  purposes  of  Rule  6.25. 
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current  rule  along  with  protect  investors 
by  eliminating  confusion. 

More  specifically,  the  Exchange  is 
first  proposing  to  include  all 
transactions  in  which  neither  party  is  a 
non-broker-dealer  customer  in  the 
current  Rule  6.25(a)(l)(i)  instead  of  only 
including  transactions  between  CBOE 
market-makers.  In  addition,  the 
Exchange  is  proposing  to  limit  the  time 
in  which  these  parties  have  to  decide  to 
adjust  to  a  price  other  than  the 
Theoretical  Price  or  nullify  the  trade  to 
ten  minutes  instead  of  the  fifteen 
minutes  that  is  currently  allowed.® 

Next,  the  Exchange  is  proposing  to  add 
a  provision  to  nullify  all  erroneous 
transactions  where  at  least  one  party  is 
a  non-broker-dealer  customer  unless 
both  parties  agree  to  an  adjusted  price 
within.thirfy  minutes.  Finally,  the 
Exchange,is  proposing  to  make  cosmetic 
changes  to  Rule  6.25  by  renumbering 
current  provisions  in  6.25(a)(l)(ii)  and 
6.25(a)(lKiii)  to  6.25(a)(l)(iii)  and 
6.25(lJ(iv),  respectively,  and  to  make 
conforming  changes  to  the  references  to 
these  provisions  in  current  Rules 
6.25(b)(1)  and  6.25.05. 

The  Exchange  believes  that  the 
proposal  will  limit  obvious  error  trade 
nullification  only  to  transactions 
involving  non-broker-dealer  customers. 
The  Exchange  believes  that  this 
approach  will  limit  the  number  of 
nullifications  while  assuring  that  non¬ 
broker-dealer  customers  will  not  have 
their  erroneous  trades  adjusted  through 
their  limit  price  forcing  such  customer 
to  spend  (receive)  more  (less)  money  on 
erroneous  transactions.  In  addition,  the 
proposed  changes  to  the  rule  will  allow 
any  non-professional  customer  orders  to 
be  subject  to  profe.ssional  standards  if 
that  customer  decides  to  designate  an 
order  as  such.® 

Non-broker-dealer  customers  are 
typically  far  less  familiar  with  the  day- 
to-day  trading  of  the  markets  and  are 
also  less  likely  to  be^vatching  trading 
activity  in  a  particular  option 
throughout  the  day.  Therefore,  given  the 
potential  for  drastic  market  swings,  the 
Exchange  believes  that  it  is  fair  and 
reasonable  and  consistent  with  statutory 
,  standards  to  change  the  proce^Jure  for 
obvious  errors  involving  at  least  one 
non-broker-dealer  customer,  and  not  for 
other  market  participants  so  as  not  to 
expose  these  customers  to  any 
additional  risk.  In  addition,  as  stated 
above,  these  customers  have  the  option 
of  indicating  they  would  like  the 


*  Please  note  that  that  limiting  the  time  frame  to 
ten  minutes  would  also  align  the  Exchange  with  C2 
Options  Exchange.  Incorporated  (‘‘C2”)  Rule 
6.15(b)(2). 

®  See  note  4  supra. 


treatment  of  their  orders  as  if  they 
originated  from  a  professional.^ 

The  proposed  rule  change  is  a  fair 
way  to  address  the  issue  of  a  trade 
executing  through  a  non-broker-dealer 
customer’s  limit  order  price  while 
balancing  the  competing  interest  of 
certainty  that  trades  stand  versus 
dealing  with  the  true  errors.  The 
proposed  rule  change  would  continue  to 
entail  specific  and  objective  procedures. 
Furthermore,  the  proposed  rule  change 
more  fairly  balances  the  potential 
windfall  to  one  market  participant 
against  the  potential  reconsidering  of  a 
trading  decision  under  the  guise  of  an 
error.  The  Exchange  also  believes  it  is 
fair  and  reasonable  to  treat  all 
professional  market  participants 
equally,  e.g.,  market-makers,  broker- 
dealers,  etc. 

As  stated  above,  the  Exchange 
believes  that  non-broker-dealer 
customers  are  far  less  familiar  with  the 
day-to-day  trading  of  the  markets  and 
are  also  less  likely  to  be  watching 
trading  activity  in  a  particular  option 
throughout  the  day.  Therefore,  the 
Exchange  believes  that  it  is  fair  and 
reasonable  and  consistent  with  statutory 
standards  to  change  the  procedure  for 
obvious  errors  involving  non-broker- 
dealer  customers,  and  not  for  other 
market  participants  so  as  not  to  expose 
these  customers  to  any  additional  risk. 

In  acMition,  as  stated  above,  these 
customers  have  the  option  of  indicating 
they  would  like  the  treatment  of  their 
orders  as  if  they  were  from 
professionals.® 

Finally,  the  Exchange  believes  that 
the  proposal  to  change  the  time  to  ten 
minutes,  instead  of  fifteen  minutes,  for 
professional  parties  to  agree  to  a 
different  price  or  nullify  the  transaction 
under  Exchange  Rule  6.25(a)(l)(i)  not 
only  gives  ample  time  for  review  by  the 
parties  to  the  trades,  but  it  more  closely 
aligns  the  Exchange’s  rule  to  other 
options  exchanges.®  The  Exchange  also 
believes  that  the  administrative  re¬ 
numbering  of  the  provisions  in  Rule 
6.25  eliminate  further  confusion  in  the 
current  rule. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  the 
Securities  Exchange  Act  of  1934  (the 
“Act”)  and  the  rules  and  regulations 
thereunder  applicable  to  the  Exchange 
and,  in  particular,  the  requirenjents  of 
Section  6(b)  of  the  Act.^®  Specifically, 
the  Exchange  believes  the  proposed  rule 


^id. 

^id.  . 

®  See  note  3  supra.  See  also  note  5  supra. 
'“15U.S.C.  78f(b). 


change  is  consistent  with  the  Section 
6(b)(5)  requirements  that  the  rules  of 
an  exchange  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 
Additionally,  the  Exchange  believes  the 
proposed  rule  change  is  consistent  with 
the  Section  6(b)(5)  requirement  that 
the  rules  of  an  exchange  not  be  designed 
to  permit  unfair  discrimination  between 
customers,  issuers,  brokers,  or  dealers. 

In  particular,  the  proposal  to  nullify 
all  erroneous  transactions  in  which  at 
least  one  non-broker-dealer  customer  is 
a  party  to  the  transaction  and  adjusting 
all  other  trades  will  help  market 
participants  to  better  hedge  risk 
associated  with  these  poterriiialfy 
erroneous  transactions.  By  nullifying 
erroneous  transactions  which  involve  a 
non-broker-dealer  customer,  the 
Exchange  is  assuring  that  these  non¬ 
professional  customers  will  not  receive* 
a  trade  at  a  higher  (lower)  price  than  a 
limit  price  placed  upon  the  transaction. 
In  addition,  the  proposal  is  requiring 
trades  in  most  circumstances  to  be 
honored.  The  proposal  also  allows  for 
all  parties  to  nullify  any  erroneous 
transaction  as  Idhg  as  the  two  parties 
come  to  an  agreement  within  ten 
minutes.  The  Exchange  believes  that  the 
shorten  time  will  require  the  agreement 
to  be  made  more  quickly,  and  thus  a 
nullification  or  adjustment  to  a  different 
price  create  less  of  a  disruption  to  the 
overall  market. 

The  Exchange  believes,  that  adjusting 
all  transactions  that  do  not  involve  a 
non-broker-dealer  customer  is  just  and 
equitable  because  professional 
customers  are  more  sophisticated  and 
familiar  with  the  day  to  day  trading 
swings.  Though,  as  proposed,  a 
professional  that  is  not  a  market-maker 
may  be  adjusted  through  its  limit  price, 
the  Exchange  believes  these 
professionals  have  adequate  resources 
in  place  to  manage  this  adjustment  and 
would  prefer  the  certainty  of  the 
proposed  changes  and  to  adjust  these 
transactions  (rather  than  nullify)  to 
continue  to  hedge  their  risk.  In  addition, 
the  Exchange  believes  that  market- 
makers  and  other  professionals  are 
similarly  situated,  and,  thus,  it  is 


“15U.S.C.  78f(b)(5). 
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consistent  to  treat  these  groups  in  the 
same  manner.  Moreover,  the  market 
benefits  from  the  least  amount  of 
nullifications  because  parties  have  more 
certainty  about  their  executions.  The 
Exchange  also  believes  that  assessing  an 
adjustment  penalty  will  encourage 
professionals  to  adjust  and  nullify  a 
lesser  amount  of  transactions  which  will 
benefit  the  market  as  a  whole.  Thus,  the 
Exchange  believes  that  the  treatment  of 
all  professional  orders  in  the  same 
manner  is  consistent  with  the  Act  as  it 
will  allow  the  market  to  suffer  fewer 
disruptions,  in  the  form  of  adjustments 
or  nullifications  of  trades  after  the  fact, 
and  treats  similarly  situated  groups, 
namely  market-makers  and  other 
professionals,  in  the  same  manner.  The 
Exchange  also  notes  that  aligning  the 
Exchange  with  other  options  exchanges 
will  ensure  less  disruption  to  market 
participants  as  they  will  be  treated 
consistently  across  the  markets.^^ 

Though  the  proposal  will  treat  groups 
of  market  participants  differently,  the 
Exchange  believes  that  the  proposal  is 
not  unfairly  discriminating  because  it 
treats  similarly  situated  groups  in  the 
same  manner.  More  specifically,  all 
professionals  will  be  treated  in  a  similar 
manner  while  non-professional 
customers  will  also  be  left  with  the 
choice  to  designate  an  order  as 
professional,  under  Exchange  Rule 
1.1  (fff)  and  thus  have  the  ability  to  be 
treated  in  the  same  manner  as  a 
professional.  With  this  choice,  all 
groups  may  be  treated  in  the  same 
manner.  In  addition,  the  proposal 
creates  a  safeguard  for  a  non¬ 
professional  customer  that  may  not  be 
as  familiar  with  the  specififcs  of  every 
day  trading  (and  does  not  choose  to  be 
treated  as  a  professional)  by  nullifying 
all  erroneous  transactions  in  which  they 
are  a  party. 

The  Exchange  acknowledges  that  the 
proposal  may  allow  for  some 
uncertainty  to  regarding  whether  a  trade 
will  be  adjusted  or  nullified  depending 
upon  the  nature  of  the  parties  to  the 
transaction.  More  specifically,  the 
contra  party  will  not  know  the  category 
of  the  other  party.  Nonetheless,  the 
Exchange  believes  the  proposal 
continues  to  promote  just  and  equitable 
principles  of  trade  and  protect  investors 
and  the  public  interest  because  it 
eliminates  a  more  serious  uncertainty  of 
price  uncertainty  which  is  inherent  in 
the  current  Exchange  rule  because  the 
current  rule  takes  the  non-broker-dealer 
customer’s  limit  price  into 
consideration  while  this  proposal  does 
not  as  it  will  be  nullified  unless  agreed 
upon  by  the  two  parties.  The  Exchange 


See  note  7  supra. 


also  notes  that  this  rule  is  substantially 
similar  to  another  option  exchange.^^ 
Thus,  market  participants  will  receive 
similar  treatment  in  the  [sic]  across  the 
markets  which  eliminates  confusion  and 
promotes  just  and  equitable  principles 
of  trade. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  Specifically, 
the  proposal  is  meant  to  eliminate 
market  participant  confusion  along  with 
help  market  participants  to  better  hedge 
the  risk  associated  with  erroneous 
options  trades.  CBOE  believes  that  the 
proposed  rule  change  will  relieve  any 
burden  on,  or  otherwise  promote, 
competition  because  it  creates  less 
uncertainty  about  the  treatment  of 
erroneous  trades  which  may  encourage 
market  participants  to  trade  on  the 
Exchange. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

-  The  Exchange  neither  solicited  nor 
received  comments  on  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  does  not: 

A.  Significantly  affect  the  protection 
of  investors  or  the  public  interest; 

B.  impose  any  significant  burden  on 
competition;  and 

C.  become  operative  for  30  days  firom 
the  date  on  which  it  was  filed,  or  such 
shorter  time  as  the  Commission  may 
designate,  it  has  become  effective 
pursuant  to  Section  19(b)(3)(A)  of  the 
Act  and  Rule  19b^4(f)(6) 
thereunder.  At  any  time  within  60  days 
of  the  filing  of  the  proposed  rule  change, 
the  Commission  summarily  may 
temporarily  suspend  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act.  If  the 
Commission  takes  such  action,  the 
Commission  will  institute  proceedings 
to  determine  whether  the  proposed  rule 


See  note  31  supra. 

'5 15  U.S.C.  78s(b)(3)(A). 
*8  17  CFR  240.19b-4(f)(6). 


change  should  be  approved  or 
disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic.  Comments 

•  Use  the  Commission’s  Internet 
comment  form  {http://www.sec.gov/ 
rules/sro.shtml;];  or 

•  Send  an  email  to  rule-comments® 
sec.gov.  Please  include  File  Number 
SR-CBOE-2013-113  on  the  subject 
line. 

Paper  Comments  , 

•  Send  paper  comments  in  triplicate  to 
Elizabeth  M.  Murphy,  Secretary, 
Securities  and  Exchange  Commission, 
100  F  Street  NE.,  Washington,  DC 
20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-CBOE-2013-103.  This  fil6 
number  should  be  included  on  the 
subject  line  if  email  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  {http://www.sec.gov/ 
ruIes/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  Web  site  viewing  and 
printing  in  the  Commission’s  Public 
Reference  Room,  100  F  Street  NE., 
Washington,  DC  20549,  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  p.m.  Copies  of  the 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  comments 
received  will  be  posted  without  change; 
the  Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File»Number  SR-CBOE- 
2013-103  and  should  be  submitted  on 
or  before  December  9,  2013. 
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For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.’^ 

Kevin  M.  O’Neill, 

Deputy  Secretary. 

(FR  Doc.  2013-27470  Filed  11-15-13;  8:45  am] 
■LUNG  CODE  a011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 


[Reloaae  No.  34-70646;  RIe  No.  SR-C2- 
2013-036] 

Self-Regulatory  Organizations;  C2 
Options  Exchanger  Incorporated; 

Notice  of  Rling  and  Immediate 
Effectiveness  of  a  Proposed  Rule 
Change  Relating  to  Obvious  Error 

November  12,  2013. 

P^uant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
“Act”),^  and  Rule  19b— 4  thereunder, ^ 
notice  is  hereby  given  that,  on  October 
28,  2013,  C2  Options  Exchange, 
Incorporated  (die  “Exchange”  or  “C2”) 
filed  with  the  Securities  and  Exchange 
Commission  (the  “Commission”)  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  tbis 
notice  to  solicit  comments  oh  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Rule  6.15  (Obvious  Error  and 
Catastrophic  Errors).  The  text  of  the 
proposed  rule  change  is  available  on  the 
Exchange’s  Web  site  (http:// 
www.c2exchange.com/LegaJ/),  at  the 
Exchange’s  Office  of  the  Secretary,  and 
'  at  the  Commission’s  Public  Reference 
Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 


"  17  CFR  200.30-3(aMl2T. 
>  15  U.S.C.  788(b)(1). 

*  17  CFR  240.19b-4. 


the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Exchange  Rule  6.15  (Obvious  Error 
and  (Catastrophic  Errors)  governs  the 
nullification  and  adjustment  of  options 
transactions.  The  Exchemge  is  proposing 
to  amend  Rule  6.15(b)(2)  to  modify  how 
the  Exchange  will  nullify  or  adjust  an 
obvious  error.  The  Exchange  believes 
this  proposal  will  also  harmonize  its 
rules  to  more  closely  align  with  other 
options  exchanges.^ 

Under  the  current  rule  6.15(b)(2)(A), 
the  Exchange  will  adjust  the  price  of  an 
erroneous  transaction  to  the  Theoretical 
Price  when  the  transaction  is  between 
two  market-makers  unless  such  parties 
agree  to  adjust  the  transaction  to  a 
different  price  or  bust  the  trade  within 
ten  minutes  of  being  notified  by  the 
Help  Desk  of  the  error.  Pursuant  to 
current  Exchange  Rule  6.15(b)(2)(B), 
transactions  involving  at  least  one  non- 
C2  market-maker  will  be  nullified 
unless  both  parties  agree  to  adjust  the 
transaction  within  thirty  minutes  of 
being  notified  by  the  Help  Desk  of  the 
error. 

The  Exchange  is  now  proposing  to 
amend  Rule  6.15(b)(2)  to  modify  the 
Exchange  obvious  error  procedures  by 
nullifying  trades  for  transactions 
involving  at  least  one  non-broker-dealer 
customer  and  adjusting  all  other  trades 
between  groups  that  do  not  fall  into  this 
category  including  for  example,  a 
market  maker  or  a  broker-dealer.**  The 
Exchange  believes  that  the  proposal  will 
protect  investors  by  eliminating  some 
uncertainty  in  the  current  rule. 

More  specifically,  the  Exchange  is 
first  proposing  to  include  all 
transactions  in  which  neither  party  is  a 
non-broker-dealer  customer  in  the 
current  Rule  6.15(b)(2)(A)  instead  of 
only  including  transactions  between  C2 
market-makers.  Nexk  the  Exchange  is 
proposing  to  add  a  provision  to  nullify 
all  errtineous  transactions  between  non- 
broker-dealer  customers  unless  both 
parties  agree  to  an  adjusted  price  within 
thirty  minutes. 


3  See,  e.g..  International  Securities  Excliange,  IXC 
(“ISE”)  Rule  720(b)(2). 

*  The  Excliange  is  also  proposing  to  add  text  to 
Exchange  Rule  l.l(fff)  [sic]  (Voluntary  Professional) 
and  Rule  l.l(ggg)  [sic]  (Professional)  to  include  a 
reference  to  Rule  6.15.  These  designations  are  done 
on  the  Exchange  on  an  order  by  o^er  basis.  Thus, 
through  reference,  professional  orders  will  be 
treated  as  broker-dealer  orders.  In  addition  certain 
non-broker-dealer  customers  may  have  their  orders 
treated  as  broker-dealer  orders  rather  than  as  public 
customer  orders  for  purposes  of  Rule  6.15. 


The  Exchange  believes  that  the 
proposal  will  limit  obvious  error  trade 
nullification  only  to  transactions 
involving  non-broker-dealer  customers. 
The  Exchange  believes  that  this 
approach  will  limit  the  number  of 
nullifications  while  assuring  that  non- 
broker-dealer  customers  will  not  have 
their  erroneous  trades  adjusted  through 
their  limit  price  forcing  such  customer 
to  spend  (receive)  more  (less)  money  on 
erroneous  transactions.  In  addition,  the 
proposed  changes  to  the  rule  will  allow 
any  non-professional  customer  orders  to 
be  subject  to  professional  standards  if 
that  customer  decides  to  designate  an 
order  as  such.^ 

Non-broker-dealer  customers  are 
typically  far  less  familiar  with  the  day- 
to-day  trading  of  the  markets  and  are 
also  less  likely  to  be  watching  trading 
activity  in  a  particular  option 
throughout  the  day.  Therefore,  given  the 
potential  for  drastic  market  swings,  the 
Exchange  believes  that  it  is  fair  and 
reasonable  and  consistent  with  statutory 
standards  to  change  the  procedure  for 
obvious  errors  involving  least  one 
non-broker-dealer  customer,  and  not  for 
other  market  participants  so  as  not  to 
expose  these  customers  to  any 
additional  risk.  In  addition,  as  stated 
above,  these  customers  have  the  option 
of  indicating  they  would  like  the 
treatment  of  their  orders  as  if  they 
originated  from  a  professional.® 

The  proposed  rule  change  is  a  fair 
way  to  address  the  issue  of  a  trade 
executing  through  a  non-bi;oker-dealer 
customer’s  limit  order  price  While 
balancing  the  competing  interest  of 
certainty  that  trades  stand  versus 
dealing  with  the  true  errors.  The  • 
proposed  rule  change  would  continue  to 
entail  specific  and  objective  procedures. 
Furthermore,  the  proposed  rule  change 
more  fairly  balances  the  potential 
windfall  to  one  market  participant 
against  the  potential  reconsidering  of  a 
trading  decision  under  the  guise  of  an 
error.  The  Exchange  also  believes  it  is 
fair  and  reasonable  to  treat  all 
professional  meirket  participants 
equally,  e.g.  market-makers,  broker- 
dealers,  etc. 

As  stated  above,  the  Exchange 
believes  that  non-broker-dealer 
customers  are  far  less  familiar  with  the 
day-to-day  trading  of  the  markets  and 
are  also  less  likely  to  be  watching 
trading  activity  in  a  particular  option 
throughout  the  day.  Therefore,  the 
Exchange  believes  that  it  is  fair  and 
reasonable  and  consistent  with  statutory 
standards  to  change  the  procedure  for 
obvious  errors  involving  non-broker- 


®  See  note  4  supra. 
Old. 
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dealer  customers,  and  not  for  other 
market  participants  so  as  not  to  expose 
these  customers  to  any  additional  risk. 

In  addition,  as  stated  above,  these 
customers  have  the  option  of  indicating 
they  would  like  the  treatment  of  their 
orders  as  if  they  were  from 
professionals.^  * 

2.  Statutory  Basis 

jrhe  Exchange  believes  the  proposed 
rule  change  is  consistent  with  the 
Securities  Exchange  Act  of  1934  (the 
“Act”)  and  the  rules  and  regulations 
thereunder  applicable  to  the  Exchange 
and,  in  particular,  the  requirements  of 
Section  6(b)  of  the  Act.®  Specifically, 
the  Exchange  believes  the  proposed  rule 
change  is  consistent  with  the  Section 
6(b)(5)  ®  requirements  that  the  rules  of 
an  exchange  be  designed  to  prevent  ^ 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 
Additionally,  the  Exchange  believes  the 
proposed  rule  change  is  consistent  with 
the  Section  6(b)(5)  requirement  that 
the  rules  of  an  exchange  not  be  designed 
to  permit  unfair  discrimination  between 
customers,  issuers,  brokers,  or  dealers. 

In  particular,  the  proposal  to  nullify 
all  erroneous  transactions  in  which  at 
least  one  non-broker-dealer  customer  is 
a  party  to  the  transaction  and  adjusting 
all  other  trades  will  help  market 
participants  to  better  hedge  risk 
associated  with  these  potentially 
erroneous  transactions.  By  nullifying 
erroneous  transactions  which  involve  a 
non-broker-dealer  customer,  the 
Exchange  is  assuring  that  these  non¬ 
professional  customers  will  not  recmve 
a  trade  at  a  higher  (lower)  price  than  a 
limit  price  placed  upon  the  transaction. 
In  addition,  the  proposal  is  requiring 
trades  in  most  circumstances  to  be 
honored.  The  proposal  also  allows  for 
all  parties  to  nullify  any  erroneous 
transaction  as  long  as  the  two  parties 
come  to  an  agreement. 

The  Exchange  believes  that  adjusting 
all  transactions  that  do  not  involve  a 
non-broker-dealer  customer  is  just  and 
equitable  because  professional 
customers  are  more  sophisticated  and 


^id. 

8  15U.S.C.  78f(b). 

915  U.S.C.  78f(b)(5). 

19 /d.  » 


familiar  with  the  day  to  day  trading 
swings.  Though,  as  proposed,  a 
professional  that  is  not  a  market-maker 
may  be  adjusted  through  its  limit  price, 
the  Exchange  bplieves  these 
professionals  have  adequate  resources 
in  place  to  manage  this  adjustment  and 
would  prefer  the  certainty  of  the 
proposed  changes  and  to  adjust  these 
transactions  (rather  than  nullify)  to 
continue  to  hedge  their  risk.  In  addition, 
the  Exchange  believes  that  market- 
makers  and  other  professionals  are 
similarly  situated,  and,  thus,  it  is 
consistent  to  treat  these  groups  in  the 
same  manner.  Moreover,  the  market 
benefits  from  the  least  amount  of 
nullifications  because  parties  have  more 
certainty  about  their  executions.  The 
Exchange  also  believes  that  assessing  an 
adjustment  penalty  will  encourage 
professionals  to  adjust  and  nullify  a 
lesser  amount  of  transactions  which  will 
benefit  the  market  as  a  whole.  Thus,  the 
Exchange  believes  that  the  treatment  of 
all  professional  orders  in  the  same 
manner  is  consistent  with  the  Act  as  it 
will  allow  the  market  to  suffer  fewer 
disruptions,  in  the  form  of  adjustments 
or  nullifications  of  trades  after  the  fact, 
and  treats  similarly  situated  groups, 
namely  market-makers  and  other 
professionals,  in  the  same  manner.  The 
Exchange  also  notes  that  aligning  the 
Exchange  with  other  options  exchanges 
will  ensure  less  disruption  to  market 
participants  as  they  will  be  treated 
consistently  across  the  markets.^^ 

Though  the  proposal  will  treat 
different  groups  of  market  participants 
differently,  the  Exchange  believes  that 
the  proposal  is  not  unfairly 
discriminating  because  it  treats 
similarly  situated  groups  in  the  same 
manner.  More  specificity,  all 
professionals  will  be  treated  in  a  similar 
manner  while  non-professional 
customers  will  also  be  left  with  the 
choice  to  designate  an  order  as 
professional,  under  Exchange  Rule  1.1 
and  thus  have  the  ability  to  be  treated 
in  the  same  manner  as  a  professional. . 
With  this  choice,  all  groups  may  be 
treated  in  the  same  manner.  In  addition, 
the  proposal  creates  a  safeguard  for  a 
non-professional  customer  that  may  not 
be  as  familiar  with  the  specifics  of  every 
day  trading  (and  does  not  choose  to  be 
treated  as  a  professional)  by  nullifying 
all  erroneous  transactions  in  which  they 
are  a  party. 

The  Exchange  acknowledges  that  the 
proposal  may  allow  for  some 
uncertainty  to  regarding  whether  a  trade 
will  be  adjusted  or  nullified  depending 
upon  the  nature  of  the  parties  to  the 
transaction.  More  specifically,  the 


**  See  note  3  supra. 


contra  party  will  not  know  the  category 
of  the  other  party.  Nonetheless,  the 
Exchange  believes  the  proposal 
continues  to  promote  just  and  equitable 
principles  of  trade  and  protect  investors 
and  the  public  interest  because  it 
eliminates  a  more  serious  uncertainty  of 
price  uncertainty  which  is  inherent  in 
the  current  Exchange  rule  because  the 
current  rule  takes  the  non-broker-dealer 
customer’s  limit  price  into 
consideration  while  this  proposal  does 
not  as  it  will  be  nullified  unless  agreed 
upon  by  the  two  parties.  The  Exchange 
also  notes  that  this  rule  is  substantially 
similar  to  another  option  exchange.^2 
Thus,  market  participants  will  receive 
similar  treatment  in  the  [sic]  across  the 
markets  which  eliminates  confusion  and 
pronTotes  just  and  equitable  principles 
of  trade. 

B.  Self-Regulatory  Organization ’s 
Statement  on  Burden  on  Competition 

C2  does  not  believe  that  the  proposed 
rule  change  will  impose  any  burden  on 
competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act.  Specifically.the 
proposal  is  meant  to  eliminate  market 
participant  confusion  along  with  help 
market  participants  to  better  hedge  the 
risk  associated  with  erroneous  options 
trades.  C2  believes  that  the  proposed 
rule  change  will  relieve  any  burden  on, 
or  otherwise  promote,  competition 
because  it  creates  less  uncertainty  about 
the  treatment  of  erroneous  trades  which 
may  encourage  market  participants  to 
trade  on  the  Exchange. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  neither  solicited  nor 
received  comments  on  the  proposed 
rule  change. 

«in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  does  not: 

A.  Significantly  affect  the  protection 
of  investors  or  the  public  interest; 

B.  impose  any  significant  burden  on 
competition;  and 

C.  become  operative  for  30  days  from 
the  date  on  which  it  was  filed,  or  such 
shorter  time  as  the  Commission  may 
designate,  it  has  become  effective 
pursuant  to  Section  19(b)(3)(A)  of  the 
Act  and  Rule  19b— 4(f)(6) 
thereunder.  At  any  time  within  60  days 


See  note  3  supra. 

« 15  U.S.C.  78s(b)(3)(A). 
17  CFR  240.19b-^(f)(6). 
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of  the  filing  of  the  proposed  rule  change, 
the  Commission  summarily  may 
temporarily  suspend  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act.  If  the 
Commission  takes  such  action,  the 
Commission  will  institute  proceedings 
to  determine  whether  the  proposed  rule 
change  should  be  approved  or 
disapproved. 

rv.  Sblicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act.  , 
Comments  may  be  submitted  by  any  of 
the  following  methoils: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  (http://www.sec.gov/ 
rules/sro.shtml);  or 

•  Send  an  email  to  rule-comments® 
sec.gov.  Please  include  File  Number  SR- 
C2-2013-038  on  the  subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Elizabeth  M.  Murphy,  Secretary, 
Securities  and  Exchange  Commission, 
100  F  Street  NE.,  Washington,  DC 
20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-C2-201 3-038.  This  file 
number  should  be  included  on  the 
subject  line  if  email  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  [http://www.sec.gov/ 
rules/sro.shtmI).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fi-om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  Web  site  viewing  and 
printing  in  the  Commission’s  Public 
Reference  Room,  100  F  Street  NE., 
Washington,  DC  20549,  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  p.m.  Copies  of  the 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  comments 
received  will  be  posted  without  change; 
the  Commission  does  not  edit  personal 


identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  Number  SR-C2- 
2013-038  and  should  be  submitted  on 
or  before  December  9,  2013. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.*® 

Kevin  M.  O’Neill, 

Deputy  Secretary. 

(FR  Doc.  2013-27472  Filed  11-15-13;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-70850;  File  No.  SR-Phlx- 
2013-109] 

Self-Regulatory  Organizations; 

NASDAQ  OMX  PHLX  LLC;  Notice  of 
Filing  and  immediate  Effectiveness  of 
Proposed  Ruie  Change  Regarding  Box 
Spread  Strategies 

November  12,  2013. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),*  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  October 
30,  2013,  NASDAQ  OMX  PHLX  LLC 
(“Phlx”  or  “Exchange”)  filed  with  the 
Securities  and  Exchange  Commission 
(“SEC”  or  “Commission”)  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  III,  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  the  Substance 
of  the  Proposed  Rule  Change 

The  Exchange  proposes  to  adopt  a 
strategy  fee  cap  applicable  to  box 
spreads. 

While  the  changes  proposed  herein 
are  effective  upon  filing,  the  Exchange 
has  designated  that  the  amendments  be 
operative  on  November  1,  2013.  , 

The  text  of  the  proposed  rule  change 
is  available  on  the  Exchange’s  Web  site 
at  http:// 

nasdaqomxphlx.cchwallstreet.com/,  at 
the  principal  office  of  the  Exchange,  and 
at  the  Commission’s  Public  Reference 
Room. 


17  CFR  200.30-3(aKl2). 
'  15  U.S.C.  788(b)(1). 

*  17  CFR  240.19b-4. 


II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  nile  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  hasjirepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  forr  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  this  filing  is  to  amend 
the  strategy  fee  caps  which  are  currently 
located  in  Section  II,  entitled  “Multiply 
Listed  Options.”  ^  Today,  the  Exchange 
caps  fees  on  certain  dividend,  merger, 
short  stock  interest,  reversal  and 
conversion  and  jelly  roll  strategy  floor 
option  .transactions.  The  Exchange  is 
proposing  to  also  cap  fees  on  box  spread 
strategy  transactions. 

A  box  spread  strategy  synthesizes 
long  and  short  stock  positions  to  create 
a  profit.  Specifically,  a  long  call  and 
short  put  at  one  strike  is  combined  with 
a  short  call  and  long  put  at  a  different 
strike  to  create  synthetic  long  and 
synthetic  short  stock  positions, 
respectively.  The  Exchange  proposes  to 
include  this  definition  in  Section  II  of 
the  Pricing  Schedule  in  the  section 
entitled  “Strategies  Defined.” 

The  Exchange  proposes  to  offer  a 
strategy  cap  for  box  spreads.  Today, 
Specialist,"*  Market  Maker,® 
Professional,®  Firm^  and  Broker-Dealer® 


*  Ttiis  includes  options  overlying  equities,  ETFs, 
ETNs  and  indexes  which  are  Multiply  Listed. 

*  A  “Specialist”  is  an  Exchange  member  who  is 
registered  as  an  options  specialist  pursuant  to  Rule 
1020(a). 

s  A  “market  maker”  includes  Registered  Options 
Traders  (Rule  1014(b)(i)  and  (ii)),  which  includes 
Streaming  Quote  Traders  (see  Rule  t014(b)(ii)(A)) 
and  Remote  Streaming  Quote  Traders  (see  Rule 
1014(b)(ii)(B)).  Directed  Participants  are  also  market 
makers.  ' 

®The  term  “Professional"  means  any  person  or 
entity  that  (i)  is  not  a  broker  or  dealer  in  securities, 
and  (ii)  places  more  than  390  orders  in  listed 
options  per  day  on  average  during  a  calendar  month 
for  its  own  beneficial  account(s).  See  Rule  ^ 
1000(b)(14). 

^Tbe  term  “Firm”  applies  to  any  transaction  that 
is  identihed  by  a  member  or  member  organization 
for  clearing  in  the  Firm  range  at  OCC. 

®The  term  “Broker-Dealer”  applies  to  any 
transaction  which  is  not  subject  to  any  of  the  other 
transaction  fees  applicable  within  a  particulEU 
category.  • 
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floor  optioii  transaction  charges  in 
Multiply  Listed  Options  are  capped  at 
$1,250  for  dividend,  merger  and  short 
stock  interest  strategies  executed  on.  the 
same  trading  day  in  the  same  options 
class  when  such  members  are  trading  in 
rtheir  own  proprietary  accounts,  and 
option  transaction  charges  in  Multiply 
Listed  Options  are  capped  at  $700  for 
reversal  and  conversion  and  jelly  roll 
strategies  executed  on  the  same  trading 
day  in  the  same  options  class.  Floor 
option  transaction  charges  in  Multiply 
Listed  Options  for  dividend,  merger, 
short  stock  interest,  reversal  and 
conversion  and  jelly  roll  strategies 
combined  are  further  capped  at  $35,000 
per  member  organization,  per  month 
when  such  members  are  trading  in  their 
own  proprietary  accounts  (“Monthly 
Strategy  Cap”).  Reversal  and  conversion 
and  jelly  roll  strategy  executions  are  not 
included  in  fhe  Monthly  Strategy  Cap 
for  a  Firm.  Further,  to  qualify  for  a 
strategy  fee  cap,  the  buy  and  sell  side  of 
a  transaction  must  originate  from  the 
Exchange  floor.  * 

The  Exchange  proposes  to  cap 
Specialist,  Market  Maker,  Professional, 

.  Firm  and  Broker-Dealer  floor  option 
transaction  charges  in  Multiply  Listed 
Options  at  $700  for  box  spread  strategies 
executed  on  the  same  trading  day  in  the 
same  options  class.  Further,  the 
Exchange  will  include  box  spreads  in 
the  Monthly  Strategy  Cap  so  that  floor 
option  transaction  charges%i  Multiply 
Listed  Options  for  dividend,  merger, 
short  stock  interest,  reversal  and 
conversion,  jelly  roll  and  box  spread 
strategies  combined  will  continue  to  be 
capped  at  $35,000  per  member 
organization,  per  month  when  such 
members  are  trading  in  their  own 
proprietary  accounts  for  purposes  of  the 
Monthly  Strategy  Cap,  except  for  a  Firm. 
Similar  to  reversal  and  conversion  and 
jelly  roll  strategy  executions,  box 
spreads  will  not  be  included  in  the 
Monthly  Strategy  Cap  for  a  Firm.  The 
Exchange  proposes  to  note  for  purposes 
of  clarity  in  the  Pricing  Schedule  that, 
as  is  the  case  today  for  reversal  and 
conversion  and  jell  roll  strategy 
executions,  box  spreads  are  included  in 
the  Monthly  Firm  Fee  Cap.®  The 


**  Firms  are  subject  to  a  maximum  fee  of  $75,000- 
("Monthly  Firm  Fee  Cap”).  Firm  Floor  Option 
Transaction  Charges  and  QCC  Transaction  Fees,  as 
defined  in  this  section  above,  in  the  aggregate,  for 
one  hilling  month  may  not  exceed  the  Monthly 
Firm  Fee  Cap  per  member  organization  when  such 
members  are  trading  in  their  own  proprietary 
account.  All  dividend,  merger,  and  short  stock 
interest  strategy  executions  (as  dehned  in  this 
Section  11)  are  excluded  from  the  Monthly  Firm  Fee 
Cap.  Reversal  and  conversion  strategy  executions 
(as  defined  in  this  Section  11)  are  included  in  the 
Monthly  Firm  ^e  Cap.  QCC  Transaction  Fees«re 
included  in  the  calculation  of  the  Monthly  Firm  Fee 
Cap. 


Exchange  proposes  to  amend  the  text  of 
the  Pricing  Schedule  describing  the 
applicability  of  the  Monthly  Market 
Maker  Cap  and  the  Monthly  Firm  Fee 
Cap  to  clarify’  hovv  box  spread  strategies 
will  be  included  or  excluded  from  these 
caps  as  defined  herein.  For  purposes  of 
clarity,  the  Exchange  proposes  to  mote  in 
the  Pricing  Schedule  that  all  strategy 
executions  are  excluded  from  the 
Monthly  Market  Maker  Cap. 

In  order  to  receive  the  applicable 
strategy  caps  today,  members  are 
required  to  designate  on  the  trade  ticket 
whether  the  trade  involves  a  dividend, 
merger,  short  stock  interest,  reversal  and 
conversion  or  jelly  roll  strategy  by 
entering  the  proper  code  on  the  trading 
ticket  and  into  the  system,  or  directly 
into  the  Floor  Broker  Management 
System  (“FBMS”).^®  In  the 
alternative,  members  may  request 
Exchange  staff  on  the  trading  floor  to 
input  the  code  into  the  system.^^  The 


Specialists  and  Market  Makers  are  subject  to  a 
“Monthly  Market  Maker  Cap”  of  $550,000  for;  (i) 
electronic  and  floor  Option  Transaction  Charges;  (ii) 
QCC  Transaction  Fees  (as  defined  in  Exchange  Rule 
1080(o)  and  Floor  QCC  Orders,  as  defined  in 
1064(e));  and  (iii)  fees  related  to  an  order  or  quote 
that  is  contra  to  a  PIXL  Order  or  specifically 
responding  to  a  PIXL  auction.  The  trading  activity 
of  separate  Specialist  and  Market  Maker  member 
'organizations  is  aggregated  in  calculating  the 
Monthly  Market  Maker  Cap  if  there  is  Common 
Ownership  between  the  member  organizations.  All 
dividend,  merger,  short  stock  interest  and  reversal 
and  conversion  strategy  executions  (as  defined  in 
this  Section  II)  are  excluded  from  the  Monthly 
Market  Maker  Cap. 

”  The  Exchange  has  designated  ”Z1”  for 
dividend  strategies,  ”Z2”  for  short  stock  interest 
and  merger  strategies,  ”Z3”  for  box  spread  strategies 
emd  ”Z4”  for  reversal  and  conversion  and  jelly  roll 
strategies. 

FBMS  is  designed  to  enable  Floor  Brokers  and/ 
or  their  employees  to  enter,  route  and  report 
transactions  stemming  from  options  orders  received 
on  the  Exchange.  FB^^  also  is  designed  to  establish 
an  electronic  audit  trail  for  options  orders 
represented  and  executed  by  Floor  Brokers  on  the 
Exchange,  such  that  the  audit  trail  provides  an 
accurate,  time-sequenced  record  of  electronic  and 
other  orders,  quotations  and  transactions  on  the 
Exchange,  beginning  with  the  receipt  of  an  order  by 
the  Exchange,  and  further  documenting  the  life  of 
the  order  through  the  process  of  execution,  partial 
execution,  or  cancellation  of  that  order.  See 
Exchange  Rule  1080,  Commentary  .06. 

See  Securities  Exchange  Act  Release  No.  65228 
(August  30,  2011),  76  FR  55453  (September  7,  2011) 
(SR-Phlx-2012-73)  (notice  of  filing  and  immediate 
effectiveness  of  proposed  rule  change  relating  to 
reversal  and  conversion  strategies). 

The  system  refers  to  PHLX  XL*,  the  Exchange’s 
automated  trading  system.  The  Exchange  believes 
that  providing  members  the  ability  to  request 
Exchange  staff  to  mark  a  Strategy  Trade  on  the  day 
the  strategy  is  executed  would  provide  members 
with  a  means  to  ensure  the  Strategy  Trade  is 
properly  marked  for  purposes  of  pricing  in  the 
event  that  a  floor  broker  inadvertently  forgot  to 
mark  a  trade.  Therefore,  the  Exchange  requires  that 
members  executing  Strategy  Trades  either;  (1)  enter 
a  code  on  the  trading  ticket  and  into  the  system;  (2) 
enter  a  code  directly  into  FBMS;  or  (3)  request  that 
the  information  be  input  into  the  system  by 
Exchange  staff  on  the  trading  floor,  on  the  day  the 


Exchange  will  require  members  to  enter 
a  “Z3”  on  the  tra^ng  ticket  in  omer  to 
receive  the  strategy  cap  for  a  box  spread 
strategy.  The  Exchange  will  note  the 
required  designation  in  a  memorandum 
to  floor  members  when  it  announces  the 
availability  of  the  strategy  cap  for  box 
spread  strategies. 

2.  Statutory  Basis 

The  Exchange  believes  that  its 
proposal  to  amend  its  Pricing  Schedule 
is  consistent  with  Section  6(b)  of  the 
Act  in  general,  and  furthers  the 
objectives  of  Section  6(b)(4)  and  (b)(5)  of 
the  Act  in  particular,  in  that  it 
provides  for  the  equitable  allocation  of 
reasonable  dues,  fees  and  other  charges 
among  members  and  issuers  and  other 
persons  using  any  facility  or  system 
which  Phlx  operates  or  controls,  and  is 
not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers,  or  dealers. 

The  Exchange  believes  that  adopting 
a  strategy  cap  for  box  spreads  is 
reasonable  because  it  should  encourage 
members  and  member  organizations  to 
transact  a  greater  number  of  box  spread 
strategies  on  the  Exchange’s  trading 
floor  in  order  that  they  may  benefit  from 
the  fee  cap.  The  Exchange  also  believes 
that  it  is  reasonable  to  permit  box 
spread  strategy  executions  to  count 
toward  the  Monthly  Strategy  Cap  when 
members  are  trading  in  their  own 
proprietary  account  to  receive  the 
benefit  of  the  combined  executions, 
which  will  include  the  ability  to  achieve 
the  Monthly  Strategy  Cap  by  transacting 
box  spreads  as  well  as  dividend,  merger, 
short  stock  interest,  reversal  and 
conversion  and  jelly  roll  strategies.  In 
addition,  other  editions  exchanges  offer 
fee  caps  for  box  spreads,  namely  NYSE 
Area,  Inc.  (“NYSE  Area”)  and  NYSE 
MKT  LLC  (“NYSE  MKT”),i8  for 
strategies. 

The  Exchange  believes  that  adopting 
a  strategy  cap  for  box  spreads  is 


order  was  executed,  to  take  advantage  of  certain 
pricing  caps  for  wliich  they  may  qualify. 
i*15U.S.C.  78f(b). 

’ei5U.S.C.  78f(b)(4),  (5). 

'^NYSE  Area  offers  a  $750  cap  on  transaction 
fees  for  Strategy  Executions  involving  (a)  reversals 
and  conversions,  (b)  box  spreads,  (c)'short  stock 
interest  spreads,  (d)  merger  spreads,  and  (e)  jelly 
rolls.  The  cap  applies  to  each  Strategy  Execution 
executed  in  standard  option  contracts  on  the  same 
trading  day  in  the  same  option  class.  See  NYSE 
Area  General  Options  and  Trading  Permit  (OTP) 
Fees. 

’®NYSE  MKT  offers  a  $750  cap  on  transaction 
fees  for  Strategy  Executions  involving  (a)  reversals 
and  conversions,  (b)  box  spreads,  (c)  short  stock 
interest  spreads,  (d)  merger  spreads,  and  (e)  jelly 
rolls.  The  cap  applies  to  all  Strategy  Executions 
executed  in  standard  option  contracts  on  the  same 
trading  day  in  the  same  option  class.  See  NYSE 
Amex  Options  Fee  Schedule. 
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equitaUe  and  not  unfairly 
discriminatory  because  all  market 
participants  that  are  assessed 
transaction  fees  will  have  an 
oppiortunity  to  cap  floor  option 
transaction  charges  in  Multiply  Listed 
Options  with  respect  to  box  spreads.  In 
addition,  the  Exchange  believes  that  it  is 
equitable  and  not  unfairly 
discriminatory  to  continue  to  require 
that  all  fee  cap  strategies,  including  box 
spreads,  which  combine  executions  for 
purposes  of  the  Monthly  Strategy  Cap, 
must  be  traded  in  a  member’s  own 
proprietary  account.  The  Exchange  is 
not  amending  the  calculation  of  the 
Monthly  Strategy  Cap  which  will 
continue  to  impose  the  same 
requirements  on  members  for  all 
strategies  to  qualify  for  the  Monthly 
Strategy  Caps. 

The  Exchange’s  proposal  to  exclude 
Firm  floor  options  transaction  charges 
related  to  reversal  and  conversion 
strategies,  jelly  rolls,  and  now  box 
spreads,  from  the  Monthly  Strategy  Cap 
is  reasonable  because  these  fees  would 
be  capped  as  part  of  the  Monthly  Firm 
Fee  Cap,  which  applies  only  to  Firms. 
The  Exchange  believes  that  the 
exclusion  of  Firm  floor  options 
transaction  charges  related  to  reversal 
and  conversion  strategies,  jelly  rolls  and 
now  box  spreads  from  the  Monthly 
Strategy  Cap  is  equitable  and  not 
unfairly  discriminatory  because  Firms, 
unlike  other  market  participants,  have 
the  ability  to  cap  transaction  fees  up  to 
$75,000  per  month  with  the  Monthly 
Firm  Fee  Cap.  The  Exchange  would 
include  floor  option  transaction  charges 
related  to  box  spread  strategies  in  the 
Monthly  Strategy  Cap  for  Professionals, 
and  Broker  Dealers,  when  such 
members  are  trading  in  their  own 
proprietary  accounts,  because  these 
market  participants  are  not  subject  to 
the  Monthly  Firm  Fee  Cap  or  other 
similar  cap.  While  Specialists  and 
Market  Makers  are  subject  to  a  Monthly 
Market  Maker  Cap  on  both  electronic 
and  floor  options  transaction  charges, 
box  spreads  would  be  excluded  from  the 
^Monthly  Market  Maker  Cap,  as  all  other 
strategy  transactions  are  excluded  from 
this  cap.^®  For  the  reasons  described 
above,  the  Exchange  believes  including 
box  spread  strategies  in  the  Monthly 
Firm  Fee  Cap  is  reasonable,  equitable 
and  not  unfairly  discriminatory  because 
the  cap  provides  an  incentive  for  Firms 
to  transact  floor  transactions  on  the 
Exchange,  which  brings  increased 


**1116  reversal  and  conversion  strategy  and  }elly 
roll  executions  are  excluded  from  the  Monthly 
Market  Maker  Cap.  See  Section  □  of  the  Pricing 
Schedule. 


liquidity  and  order  flow  to  the  floor  for 
the  benefit  of  all  market  participants.^® 

The  Exchange  believes  that  its 
proposal  to  apply  box  spread  fee  caps  to 
orders  originating  from  the  Exchange 
floor  is  reasonable  because  members  pay 
floor  brokers  to  execute  trades  on  the 
Exchange  floor.  The  Exchange  believes 
that  offering  fee  caps  to  members 
executing  floor  transactions  defrays 
brokerage  costs  associated  with 
executing  strategy  transactions  and 
continues  to  incentivize  members  to 
utilize  the  floor  for  certain  executions.^! 
The  Exchange  believes  that  its  proposal 
to  apply  box  spread  strategy  fee  caps  to 
orders  originating  from  the  Exchange 
floor  is  equitable  and  not  unfairly 
discriminatory  because  today  all  other 
strategy  fee  caps  are  only  applicable  for 
floor  transactions.  The  Exchange 
believes  that  a  requirement  that  both  the 
buy  and  sell  sides  of  the  order  originate 
from  the  floor  to  qualify  for  the  fee  cap 
constitutes  equal  treatment  of  members. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  [sic]  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  hirtherance  of  the 
purposes  of  the  Act  because  the 
proposed  changes  apply  uniformly  to  all 
members  that  incur  transaction  charges 
for  box  spreads. 22  Further,  other  options 
exchanges  today  offer  fee  caps  23  on  box 
spread  strategies:  therefore,  the 
Exchange  believes  the  proposal  is 
consistent  with  robust  competition  and 
does  not  provide  any  unnecessary  • 
burden  on  competition.  Further,  floor 
members  pay  floor  brokers  to  execute 
trades  on  the  Exchange  floor.  The 
Exchange  believes  that  offering  fee  caps 
on  box  spreads  to  members  executing 
floor  transactions  and  not  electronic 
executions  does  not  create  an 
unnecessary  burden  on  competition 
because  the  fee  cap  defrays  brokerage 
costs  associated  with  executing  box 
spread  strategy  transactions,  similar  to 
other  strategies  today.  Also,  requiring 
that  both  the  buy  and  sell  sides  of  the 
order  originate  from  the  floor  to  qualify 


Finns  are  eligible  to  cap  floor  options 
transactions  charges  and  QCC  Transaction  Fees  as 
part  of  the  Monthly  Firm  Fee  Cap.  QCC  Transaction 
Fees  apply  to  QCC  Orders  as  defined  in  Exchange 
Rule  1080(o)  and  Floor  QCC  Orders  as  defined  in 
1064(e).  See  Section  II  of  the  Pricing  Schedule. 

The  Exchange’s  proposal  would  only  apply  the 
fee. cap  to  options  transaction  charges  where  buy 
and  sell  sides  originate  from  the  Exchange  floor.  See 
proposed  rule  text  in  Section  II  of  the  Pricing 
Schedule. 

Customers  are  not  assessed  options  transaction 
charges  in  Section  II  of  the  Pricing  Schedule. 

2*  Supra  notes  17  and  18. 


for  the  fee  cap  constitutes  eqqal 
treatment  of  members. 

The  Exchange  operates  in  a  highly 
competitive  market,  comprised  of 
twelve  options  exchanges,  in  which 
market  participants  can  easily  and 
readily  direct  order  flow  to  competing  ■% 
venues  if  they  deem  fee  levels  at  a 
particular  venue  to  be  excessive  or 
rebates  to  be  inadequate.  Accordingly, 
the  fee  caps  that  are  proposed  by  the 
Exchange,  as  described  in  the  proposal, 
are  influenced  by  these  robust  market 
forces  and  therefore  must  remain 
competitive  with  fees  caps  at  other 
venues  and  therefore  must  continue  to 
be  reasonable  and  equitably  allocated  to 
those  members  that  opt  to  direct  orders 
to  the  Exchange  rather  than  competing 
venues. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received.  . 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(ii)  of  the  Act.^'!  At  any  time 
within  60  days  of  the  filing  of  the 
proposed  rule  change,  the  Commission 
summarily  m^  temporarily  suspend 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act.  If  the  Commission 
takes  such  action,  the  Commission  shall 
institute  proceedings  to  determine 
whether  the  proposed  rule  should  be 
approved  or  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule  , 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  [http://www.sec.gov/ 
rules/sro.shtml);  or 

•  Send  an  email  to  rule-comments® 
sec.gov.  Please  include  File  Number  SR- 
Phlx-201 3-109  on  the  subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Elizabeth  M.  Murphy,  Seci^tary, 


15  U.S.C.  78s(b)(3)(A)(ii). 
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Securities  and  Exchange  Commission, 
100  F  Street  NE.,  Washington,  DC 
20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-Phlx-2013-109.  This  file 
number  should  be  included  on  the 
subject  line  if  email  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  {http://www.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  Web  site  viewing  and 
printing  in  the  Commission’s  Public 
Reference  Room  on  official  business 
days  between  the  hours  of  10:00  a.m. 
and  3:00  p.m.  Copies  of  such  filing  also 
will  be  available  for  inspection  and 
copying  at  the  principal  offices  of  the 
Exchange.  All  comments  received  will 
be  posted  without  change;  the 
Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  Number  SR-Phlx- 
2013—109,  and  should  be  submitted  on 
or  before  December  9,  2013.' 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.25 
Kevin  M.  O’Neill, 

Deputy  Secretary. 

[FR  Doc.  2013-27475  Filed  11-15-13;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-70849;  File  No.  SR-ICC- 
2013-07] 

Self-Regulatory  Organizations;  ICE 
Clear  Credit  LLC;  Order  Approving 
Proposed  Ruie  Change  To  Provide  for 
the  Ciearance  of  Standard  Emerging 
European  and  Middie  Eastern 
Sovereign  Singie  Names 

November  12,  2013. 

I.  Introduction 

On  September  17,  2013,  ICE  Clear 
Credit  LLC  (“ICC”)  filed  with  the 


17  CFR  200.30-3(a)(12). 


Securities  and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  SR-ICC-2013-07  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  (“Act”)  ^  and  Rule 
19b-4  thereunder. 2  The  proposed  rule 
change  was  published  for  comment  in 
the  Federal  Register  on  October  1, 

2013.2  xhe  Commission  did  not  receive 
any  comments  on  the  proposed  rule 
change.  This  order  approves  the 
proposed  rule  change. 

II.  Description  of  the  Proposed  Rule 
Change 

ICC  proposes  to  adopt  rules  that  will 
provide  the  basis  for  ICC  to  clear 
additional  credit  default  swap  contracts. 
Specifically,  ICC  is  proposing  to  amend 
Section  26D  of  its  Rules  to  provide  for 
the  clearance  of  additional  Standard 
Emerging  Sovereign  Single  Name 
constituents  of  the  CDX  Emerging 
Markets  Index  (“SES  Contracts”). 
Currently,  ICC  clears  four  Standard 
Latin  America  Sovereign  Single  Nairie 
constituenfs  of  the  CDX  Emerging 
Markets  Index.  The  proposed  changes  to 
the  ICC  Rules  would  provide  for  the 
clearance  of  Standard  Emerging 
European  and  Middle  Eastern  Sovereign 
Single  Name  constituents  of  the  CDX 
Emerging  Markets  Index,  specifically 
the  Republic  of  Turkey  and  the  Russian 
Federation  (the  “SEEME  Contracts”). 
ICC  believes  the  addition  of  the  SEEME 
Contracts  will  allow  market  participants 
an  increased  ability  to  manage  risk. 

SEEME  Contracts  have  similar  terms 
to  the  Standard  Latin  America 
Sovereign  Single  Name  constituents  of 
the  CDX  Emerging  Markets  Index 
currently  cleared  by  ICC  and  governed 
by  Section  26D  of  the  ICC  rules; 
Accordingly,  the  proposed  changes  to 
Section  26D  of  the  ICC  rules  include  the 
addition  of  “Standard  Emerging 
European  and  Middle  Eastern 
Sovereign”  as  a  Transaction  Type  for 
SES  Contracts  and  the  addition  of  the 
European  Region  as  the  CDS  Region  for 
SEEME  Contracts. 

Rule  26D-102  would  be  modified  to 
indicate  the  specific  Eligible  SES 
Reference  Entities  to  be  cleared  by  ICC, 
namely  the  Federative  Republic  of 
Brazil,  the  United  Mexican  States,  the 
Bolivian  Republic  of  Venezuela,  the 
Argentine  Republic,  the  Republic  of 
Turkey  and  the  Russian  Federation. 
Rules  26D-303  (SES  Contract 
Adjustments)  and  26D-315  (Terms  of 


1 15  U.S.C.  78s(b)(l). 

2 17  CFR  240.19b-4. 

^Exchange  Act  Release  No.  34-70496  (Sep.  25, 
2013),  78  FR  60357  (Oct.  1,  2013)  (SR-lCC-2013- 
07). 


the  Cleared  SES  Contract)  would  be 
modified  to  incorporate  SEEME 
Contracts  as  a  Transaction  Type  for  SES 
Contracts.  Rule  26D-309  would  be  ' 
modified  to  state  specifically  that  ICC 
will  not  accept  a  trade  for  clearance  and 
settlement  if  at  the  time  of  submission 
or  acceptance  of  the  trade  or  at  the  time 
of  novation  the  CDS  Participant 
submitting  the  trade  is  domiciled  in  the 
country  of  the  Eligible  SES  Reference 
Entity  for  such  SES  Contract.  Rule  26D- 
315(b)  also  would  be  modified  to 
indicate  that  for  purposes  of  the  CDS 
Committee  Rules,  for  SEEME  Contracts 
the  CDS  Region  is  the  European  Region. 

ICC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
ICC,  in  particular.  Section  17(A)(b)(3)(F) 
of  the  Act,**  because  ICC  believes  that 
the  clearance  of  SEEME  Contracts  will 
facilitate  the  prompt  and  accurate 
settlement  of  securities,  specifically 
security-based  swaps,  and  contribute  to  • 
the  safeguarding  of  securities  and  funds 
associated  with  security-based  swap 
transactions  in  ICC’s  custody  or  control, 
or  for  which  ICC  is  responsible. 

III.  Discussion  and  Commission 
Findings 

Section  19(b)(2)(C)  of  the  Act  ^  directs 
the  Commission  to  approve  a  proposed 
rule  change  of  a  self-regulatory 
organization  if  it  finds  that  such 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  such  organization.  Section 
17A(b)(3)(F)  of  the  Act®  requires,  among 
other  things,  that  the  rules  of  a  clearing 
agency  are  designed  to  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions  and 
to  assure  the  safeguarding  of  securities 
and  funds  which  are  in  the  custody  or 
control  of  the  clearing  agency  or  for 
which  it  is  responsible.  After  careful 
review,  the  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
these  requirements  because  the 
clearance  of  SEEME  Contracts  pursuant 
to  ICC’s  proposal  will  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions, 
and  ICC’s  proposal,  in  combination  with 
its  existing  rules,  policies,  and 
procedures  for  clearing  SES  Contracts,  is 
designed  to  assure  the  safeguarding  of 
securities  and  funds  which  are  in  the 
custody  or  control  of  ICC  or  for  which 
it  is  responsible. 


“  15  U.S.C.  78q-l(b)(3)(F). 
*15  U.S.C.  78s(b)(2)(C). 
*15  U.S.C.  78q-l(b)(3)(F). 
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IV.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  in  particular  with  the 
requirements  of  Section  17A  of  the  Act  ^ 
and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,®  that  the 
proposed  rule  change  (SR-ICC-2Q13- 
07)  be,  and  hereby  is,  approved.® 

For  the  Commission  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.*® 

Kevin  M.  O’Neill, 

Deputy  Secretary. 

|FR  Doc.  2013-27474  Filed  11-15-13;  8:45  am] 
BNJJNG  CODE  8011-01-l> 
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Service 

November  12,  2013. 

I.  Introduction 

On  September  16,  2013,  the  National 
Securities  Clearing  Corporation 
(“NSCC”)  filed  with  the  Securities  and 
Exchange  Commission  (“Commission”) 
the  proposed  rule  change  SR-NSCC- 
2013—10  pursuant  to  Section  19(b)(1)  of 
the  Securities  Exchange  Act  of  1934 
(“Act”)  *  £md  Rule  19b— 4  thereunder.^ 
The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  October  3,  201 3. ^  The 
Commission  did  not  receive  comments 
on  the  proposed  rule  change.  This  order 
approves  the  proposed  rule  change. 

n.  Description 

The  proposed  rule  change  consists  of 
amendments  to  the  Rules  and 
Procedures  (“Rules”)  of  NSCC  to 
decommission  the  DTCC  Trade  Risk  Pro 
service  (“Trade  Risk  Pro”),  as  more  fully 


^15  U.S.C  78q-l. 

•15  U.S.C.  78s(b)(2). 

•In  approving  the  proposed  rule  change,  the 
Commission  considered  the  proposal’s  impact  on 
efficiency,  competition  and  capital  formation.  15 
U.S.C  78c(n. 

*»  17  CFR  200.30-3(a)(12). 

'  15  U.S.C  78s(b)(l). 

2 17  CFR  240.19b-4. 

•  Securities  Exchange  Act  Release  No.  34-70544 
(Sept.  27,  2013),  78  FR  61424  (Oct.  3,  2013)  (SR- 
NSCC-2013-10). 


described  below.  Trade  Risk  Pro  was 
designed  to  allow  NSCC  Members  to 
monitor  intraday  trading  activity  of  their 
organizations  and/or  tlieir 
correspondent  firms  through  review  of 
post-trade  data.'*  While  several  firms- 
participated  in  a  pilot  of  Trade  Risk  Pro, 
no  Members  are  currently  enrolled  in 
Trade  Risk  Pro  and  NSCC  believes  it  is 
not  currently  cost-effective  to  maintain 
the  service.  As  a  result,  NSCC  is  revising 
its  Rules  by  deleting  the  current  Rule  54 
(Trade  Risk  Pro)  and  Procedure  XVII 
(Trade  Risk  Pro).  The  effective  date  of 
the  proposed  rule  change  will  be 
announced  via  an  NSCC  Important 
Notice. 

III.  Discussion 

Section  19(b)(2)(C)  of  the  Act  ®  directs 
the  Commission  to  approve  a  proposed 
rule  change  of  a  self-regulatory 
organization  if  it  finds  that  such 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  rules 
and  regulations  thereunderapplicable  to 
such  organization.  Section  17A(b)(3)(F) 
of  the  Act  ®  requires  that  rules  of  a 
clearing  agency  to  be  designed  to, 
among  other  things,  “prombte  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions  and 
...  to  assme  the  safeguarding  of 
securities  and  funds  which  are  in  the 
custody  or  control  of  the  clearing  agency 
or  for  which  it  is  responsible.”  ^  The 
Commission  hnds  that  NSCC’s  proposed 
rule  change  is  consistent  with  these 
requirenients  by  discontinuing  an 
underutilized  service,  which  will  enable 
NSCC  to  allof^ate  its  resources  among 
other  core  clearing  agency  functions. 

IV.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  in  particular  with  the 
requirements  of  Section  17A  of  the  Act® 
and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (SR-NSCC-2013- 
10)  be,  and  it  hereby  is,  approved. 


•  See  Securities  Exchange  Act  Release  No.  66068 
(Dec.  29,  2011),  77  FR  528  (Jan.  5,  2012)  (File  No. 
SR4)TC-2011-10). 

s  15  U.S.C.  78s(b)(2)(C). 

8  12U.S.C.  78q-l(b)(3)(F). 

7 15  U.S.C.  78q-l(b)(3)(F). 

•  In  approving  this  proposed  rule  change,  the 
Commission  has  considered  the  proposed  rule’s 
impact  on  efficiency,  competition,  and  capital 
formation.  See  15  U.S.C.  78c(f). 


18,  2013 /Notices 


For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.® 

Kevin  M.  O’Neill, 

Deputy  Secretary. 

[FR  Doc.  2013-27473  Filed  11-15-13;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-70845;  File  No.  SR-CBOE- 
2013-104] 

Self-Regulatory  Organizations; 

Chicago  Board  Options  Exchange, 
Incorporated;  Notice  of  Filing  and 
Immediate  Effectiveness  of  a  Proposed 
Rule  Change  Relating  to  Fees  for  the 
Customized  Option  Pricing  Service 

November  12,  2013.  - 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
“Act”),*  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  October 
29,  2013,  Chicago  Boend  Options 
Exchange,  Incorporated  (the  “Exchange” 
or  “CBOE”)  filed  with  the  Securities 
and  Exchange  Commission  (the 
“Commission”)  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Chicago  Board  Options  Exchange, 
Incorporated  (the  “Exchange”  or 
“CBOE”)  proposes  to  amend  the  fee 
schedule  for  the  Customized  Option 
Pricing  Service  (“COPS”)  to  add  a  fee 
for  historical  COPS  data.  The  text  of  the 
proposed  rule  change  is  available  on  the 
Exchange’s  Web  site  [http;// 
www.cboe.com/ AboutCBOE/ 
CBOELegalRegulatoryHome.aspx),  at 
the  Exchange’s  Office  of  the  Secretary, 
and  at  the  Commission’s  Public 
Reference  Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change  • 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
.concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  arid  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 


•17  CFR  200.30-3(a)(12). 
*  15  U.S.C.  78s(b)(l). 

2 17  CFR  240.19b-4. 
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statements  maybe  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  amend  the  fee  schedule  for 
the  COPS  data  product. ^ 

Background 

COPS  provides  subscribers  with  an 
“end-of-day”  file'*  of  valuations  for 
Flexible  Exchange  (“FLEX”)  ^..options 
and  certain  over-the-counter  (“OTC”) 
options  (“COPS  Data”).  COPS  Data 
consists  of  indicative  ®  values  for  three 
categories  of  “customized”  options.  The 
first  category  of  options  is  all  open 
series  of  FLEX  options  listed  on  any 
exchange  that  offers  FLEX  options  for 
trading.^  The  second  category  is  OTC 
options  that  have  the  same  degree  of 
customization  as  FLEX  options.  The 
third  category  includes  options  with 
strike  prices  expressed  nn  percentage 
terms.  Values  for  such  options  are 
expressed  in  percentage  terms  and  are 
theoretical  values.®  Market  Data 
Express,  LLC  (“MDX”),  an  affiliate  of 
CBOE,  offers  COPS  Data  for  sale  to  all 
market  participants. 

The  fees  that  MDX  charges  for  COPS 
Data  are  set  forth  on  the  Price  List  on 
the  MDX  Web  site 


3  The  Exchange  submitted  proposed  rule  changes 
in  2012  to  establish  COPS  and  COPS  fees.  See  * 
Securities  Exchange  Act  Release  No.  67813 
(September  10,  2012),  77  FR  56903  (September  14, 
2612)  and  Securities  Exchange  Act  Release  No. 
67928  (September  26.  2012),  77  FR  60161  (October 
2,  2012).  The  service  was  originally  entitled 
“Customized  Option  Valuation  Service”  but  is  now 
referred  to  as  the  “Customized  Option  Pricing 
Service”. 

■*  An  end  of  day  file  refers  to  data  that  is 
distributed  prior  to  the  opening  of  the  next  trading 
day. 

^  FLEX  options  are  exchange  traded  options  that 
provide  investors  with  the  ability  to  customize 
basic  option  features  including  size,  expiration 
date,  exercise  style,  and  certain  exercise  prices. 

®  “Indicative”  values  are  indications  of  potential 
market  prices  only  and  as  such  are  neither  firm  nor 
the  basis  for  a  transaction. 

^  Current  FLEX  options  open  interest  spans  over  . 
2,000  series  on  over  300  di^erent  underlying 
securities. 

“These  values  are  theoretical  in  that  they  are 
indications  of  potential  market  prices  for  options 
that  have  not  traded  (i.e.  do  not  yet  exist).  Market 
participants  sometimes  express  option  values  in 
percentage  terms  rather  than  in  dollar  terms 
because  they  find  it  i$  easier  to  assess  the  change, 
or  lack  of  change,  in  the  marketplace  Irom  one  day 
to  the  next  when  values  are  expressed  in  percentage 
terms. 


[www.marketdataexpress.com).  MDX 
currently  charges  a  fee  per  option  per 
day  for  COPS  Data.  The  amount  of  the 
fee  is  reduced  based  on  the  number  of 
options  purchased.  A  subscriber  pays 
$1.25  per  option  per  day  for  each  option 
purchased  up  to  50  options,  $1.00  per 
option  per  day  for  each  option 
purchased  from  51  to  100  options,  $0.75 
per  option  per  day  for  each  option 
purchased  from  101  to  500  options,  and 
$0.50  per  option  per  day  for  each  option 
purchased  over  500  options. 

The  Exchange  has  submitted  a 
separate  proposed  rule  change  to  make 
historical  C(DPS  data  (“Historical  COPS 
Data”)  available  through  MDX.® 
Historical  COPS  Data  consists  of  COPS 
Data  that  is  over  one  month  old  (i.e., 
copies  of  the  “end-of-day”  COPS  file 
that  are  over  one  month  old).  Pursuant 
to  that  proposed  rule  change,  the 
’  Exchange  will  make  COPS  Data  and 
COPS  Historical  Data  (collectively,  the 
“Data”)  available  to  “Subscribers”  for 
internal  use  and  internal  distribution 
and  to  “Customers”  who,  pursuant  to  a 
written  vendor  agreement  between  MDX 
and  the  Customer,  may  distribute  the 
data  externally  (i.e.,  act  as  a  vendor) 
and/or  use  and  distribute  the  Data 
internally.  Customers  will  not  be 
charged  any  fees  initially  for  external 
distribution  of  the  Data. 

Fee  for  Historical  COPS  Data 

The  Exchange  proposes  to  establish  a 
fee  of  $75  per  day  for  Historical  COPS 
Data.  For  example,  a  Subscriber  would 
pay  a  total  of  $750  for  10  days  of 
Historical  COPS  Data.  Market 
participants  would  be  able  to  purchase 
Historical  COPS  Data  through  the  MDX 
Web  site.  The  proposed  fee  would  apply 
equally  to  all  markfet  participants  and  be 
effective  oii  November  4,  2013. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  Section  6(b)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”)  **  in  general,  and,  in  particular, 
with  Section  6(b)(4)  of  the  Act  *2  in  that 
it  provides  for  the  equitable  allocation 
of  reasonable  dues,  fees  and  other 
charges  among  users  and  recipients  of 
the  Data,  and  with  Section  6(b)(5)  **  of 
the  Act  in  that  it  is  not  designed  to 
permit  unfair  discrimination  between 


®  See  Securities  Exctiange  Act  Release  No.  70705 
(October  17.  2013),  78  FR  63265  (October  23,  2013) 
(SR-CBOE-201 3-097). 

Pursuant  to  a  written  agreement  between  MDX 
and  a  Subscriber,  a  Subscriber  may  not  act  as  a 
vendor  and  distribute  the  Data  externally. 

”  15  U.S.C.  78f(b). 

12 15  U.S.C.  78f(b)(4). 

“15  U.S.C.  78f(b)(5). 


them.  The  Exchange  believes  the 
proposed  fee  for  Historical  COPS  Data  is 
equitable  and  not  unfairly 
discriminatory  because  it  would  apply 
equally  to  all  market  participants.  In 
addition,  the  Exchange  believes  the 
proposed  fee  is  equitable  because  COPS 
is  purely  optional.  Only  those  customers 
that  deem  the  product  to  be  of  sufficient 
overall  value  and  usefulness  would 
purchase  it.  The  Exchange  believes  the 
proposed  fee  is  reasonable  because 
potential  COPS  customers  have 
indicated  to  the  Exchange  that  the 
proposed  fee  compares  favorably  to  fees 
that  competing  market  data  vendors 
charge  for  similar  data.  A  small  number 
of  market  data  vendors  produce  option 
value  data  that  is  similar  to  the  Data.*** 
The  Options  Clearing  Corporation 
(“OCC”)  also  produces  FLEX  option 
value  data  that  is  similar  to  the  FLEX 
option  value  data  that  is  included  in 
COPS.*® 

For  the  reasons  cited  above,  the 
Exchange  believes  the  proposed  rule 
change  is  equitable,  reasonable  and  not 
unfairly  discriminatory.  In  addition,  the 
Exchange  believes  that  no  substantial 
countervailing  basis  exists  to  support  a 
finding  that  the  proposed  fee  fails  to 
meet  the  requirements  of  the  Act. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

In  accordance  with  Section  6(b)(8)  of 
the  Act,*®  CBOE  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  An 
exchange’s  ability  to  price  its 
proprietary  data  products  is  constrained 
by  (1)  the  existence  of  actual 
competition  for  the  sale  of  such  data,  (2) 
the  joint  product  nature  of  exchange 
platforms,  and  (3)  the  existence  of 
alternatives  to  proprietary  data. 

The  Existence  of  Actual  Competition. 
The  Exchange  believes  competition 
provides  an  effective  constraint  on  the 
market  data  fees  that  the  Exchange, 
through  MDX,  has  the  ability  and  the 
incentive  to  charge.  CBOE  has  a 
compelling  need  to  attract  order  flow 
from  market  participants  in  order  to 
maintain  its  share  of  trading  volume. 
This  compelling  need  to  attract  order* 
flow  imposes  significant  pressure  on 
CBOE  to  act  reasonably  in  setting  its 
fees  for  market  data,  particularly  given 
that  the  market  participants  that  will 
pay  such  fees  often  will  be  the  same  ■ 


These  vendors  include  SuperDerivatives, 
Markit,  Prism,  and  Bloomberg’s  BVAL  service. 

'“The  CX^C  makes  this  data  available  on  its  Web 
site  at  http://www.theocc.com/webapps/fIex- 
reports. 

“15  U.S.C.  78f(b)(8). 
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market  participants  from  whom  CBOE 
must  attract  order  flow.  These  market 
participants  include  broker-dealers  that 
control  the  handling  of  a  large  volume 
of  customer  and  proprietary  order  flow. 
Given  the  portability  of  order  flow  from 
one  exchange  to  another,  any  exchange 
that  sought  to  charge  unieasonably  high 
data  fees  would  risk  alienating  many  of 
the  same  customers  on  whose  orders  it  • 
depends  for  competitive  survival.  CBOE 
currently  competes  with  eleven  options 
exchanges  (including  CBOE’s  affiliate, 

C2  Options  Exchange)  for  order  flow.*^ 

In  addition,  in  the  case  of  products 
that  are  distributed  through  market  data 
vendors,  the  market  data  vendors 
themselves  provide  additional  price 
discipline  for  proprietary  data  products 
because  they  control  the  primary  means 
of  access  to  certain  end  users.  These 
vendors  impose  price  discipline  based 
upon  their  business  models.  For 
example,  vendors  that  assess  a 
surcharge  on  data  they  sell  are  able  to 
refuse  to  offer  proprietary  products  that 
their  end  users  do  not  or  will  not 
purchase  in  sufficient  numbers.  Internet 
portals,  such  as  Google,  impose  price  * 
discipline  by  providing  only  data  that 
they  believe  will  enable  them  to  attract 
“eyeballs”  that  contribute  to  their 
advertising  revenue.  Similarly, 
Customers  will  not  offer  COPS  data 
unless  this  product  will  help  them 
maintain  current  users  or  attract  new 
ones.  For  example,  a  broker-dealer  will 
not  choose  to  offer  COPS  data  to  its 
retail  customers  unless  the  broker-dealer 
believes  that  the  retail  customers  will 
use  and  value  the  data  and  the  provision 
of  suclj  data  will  help  the  broker-dealer 
maintain  the  customer  relationship, 
which  allows  the  broker-dealer  to 
generate  profits  for  itself.  Professional 
users  will  not  request  COPS  data  from 
Customers  imless  they  can  use  the  data 
for  profit-generating  purposes  in  their 
businesses.  All  of  these  operate  as 
constraints  on  pricing  proprietary  data 
products. 

Joint  Product  Nature  of  Exchange 
Platform.  Transaction  execution  and 
proprietary  data  products  are 
complementary  in  that  market  data  is 
both  an  input  and  a  byproduct  of  the 
execution  service.  In  fact,  market  data 
and  trade  executions  are  a  paradigmatic 
example  of  joint  products  with  joint 
costs.  The  decision  whether  and  on 
which  platform  to  post  an  order  will  - 
depend  on  the  attributes  of  the 


'^The  Commission  has  previously  made  a  finding 
that  the  options  industry  is  subject  to  significant 
competitive  forces.  See  e.g..  Securities  Exchange 
Act  Release  No.  59949  (May  20.  2009),  74  FR  25593 
(May  28,  2009)  (SR-ISE-2009-97)  (order  approving 
ISE’s  proposal  to  establish  fees  for  a  real-time  depth 
of  market  data  offering). 


platforms  where  the  order  can  be 
posted,  including  the  execution  fees, 
data  quality,  and  price  and  distribution 
of  their  data  products.  The  more  trade 
executions  a  platform  does,  the  more 
valuable  its  market  data  products 
become.  The  costs  of  producing  market 
data  include  not  only  the  costs  of  the 
data  distribution  infrastructure,  but  also 
the  costs  of  designing,  maintaining,  and 
operating  the  exchange’s  transaction 
execution  platform  and  the  cost  of 
regulating  the  exchange  to  ensure  its  fair 
operation  and  maintain  investor 
confidence.  The  total  return  that  a 
trading  platform  earns  reflects  the 
revenues  it  rfeceives  from  both  products 
and  the  joint  costs  it  incurs.  Moreover, 
an  exchange’s  broker-dealer  customers 
view  the  costs  of  transaction  executions 
and  market  data  as  a  unified  cost  of 
doing  business  with  the  exchange. 

Analyzing  the  cost  of  market  data 
product  production  and  distribution  in 
isolation  from  the  cost  of  all  of  the 
inputs  supporting  the  creation  of  market 
data  and  market  data  products  will 
inevitably  underestimate  the  cost  of  the 
data  and  data  products.  Thus,  because  it 
is  impossible  to  obtain  the  data  inputs 
to  create  market  data  products  without 
a  fast,  technologically  robust,  and  well- 
regulated  execution  system,  system 
costs  and  regulatory  costs  affect  the 
price  of  both  obtaining  the  market  data 
itself  and  creating  and  distributing 
market  data  products.  It  would  be 
equally  misleading,  however,  to 
attribute  all  of  an  exchange’s  costs  to  the 
market  data  portion  of  an  exchange’s 
joint  products.  Rather,  all  of  an 
exchange’s  costs  are  incurred  for  the 
unified  purposes  of  attracting  order 
flow,  executing  and/or  routing  orders, 
and  generating  and  selling  data  about 
market  activity.  The  total  return  that  an 
exchange  earns  reflects  the  revenues  it 
receives  from  the  joint  products  and  the 
total  costs  of  the  joint  products. 

The  level  of  competition  and 
contestability  in  the  market  is  evident  in 
the  numerous  alternative  venues  that 
compete  for  order  flow,  including  12 
options  self-regulatory  organization 
(“SRO”)  markets,  as  well  as 
internalizing  broker-dealers  (“BDs”)  and 
various  forms  of  alternative  trading 
systems  (“ATSs”),  including  dark  pools 
and  electronic  communication  networks 
(“ECNs”).  Competition  among  trading 
platforms  can  be  expected  to  constrain 
the  aggregate  return  that  each  platform 
earns  from  the  sale  of  its  joint  products, 
but  different  platforms  may  choose  from 
a  range  of  possible,  and  equally 
reasonable,  pricing  strategies  as  the 
means  of  recovering  total  costs.  For 
example,  some  platforms  may  choose  to 
pay  rebates  to  attract  orders,  charge 


relatively  low  prices  for  market.data 
products  (or  provide  market  data 
products  free  of  charge),  and  charge 
relatively  high  prices  for  accessing 
posted  liquidity.  Other  platforms  may 
choose  a  strategy -of  paying  lower 
rebates  (or  no  rebates)  to  attract  orders, 
setting  relatively  high  prices  for  market 
data  products,  and  setting  relatively  low 
prices  for  accessing  posted  liquidity.  In 
this  environment,  there  is  no  economic 
basis  for  regulating  maximum  prices  for 
one  of  the  joint  products  in  an  industry 
in  which  suppliers  face  competitive 
constraints  with  regard  to  the  joint 
offering.  « 

The  Existence  of  Alternatives.  CBOE 
IS  constrained  in  pricing  COPS  data  by 
the  availability  to  market  participants  of 
altefnatives  to  purchasing  COPS  data. 
CBOE  must  consider  the  extent  to  which 
market  participants  would  choose  one 
or  more  alternatives  instead  of 
purchasing  the  exchange’s  data.  Other 
market  data  vendors  can  and  have 
produced  their  own  option  valuation 
products,  and  thus  are  sources  of 
potential  competition  for  MDX^  As 
noted  above,  SuperDerivatives,  Markit, 
Prism,  and  Bloomberg  are  some  of  the 
market  data  vendors  that  offer  market 
data  products  thai  compete  with  COPS. 
Also,  OCC  makes  similar  data  available 
at  no  cost,  thus  constraining  CBOE’s 
ability  to  price  the  Data.  The  vendor 
proprietary  data  and  the  OCC  data  are 
significant  alternatives  to  COPS  data. 

The  large  number  of  SROs,  BDs,  and 
ATSs  that  currently  produce  proprietary 
data  or  are  currently  capable  of 
producing  it  provides  further  pricing 
discipline  for  proprietary  data  products. 
Each  SRO,  ATS,  and  BD  is  currently 
permitted  to  produce  proprietary  data 
products,  and  many  currently  do. 

The  existence  of  numerous 
alternatives  to  the  Exchange’s  products, 
including  proprietcU'y  data  from  other 
sources,  ensures  that  the  Exchange 
cannot  set  unreasonable  fees,  or  fees 
that  are  unreasonably  discriminatory, 
when  vendors  and  subscribers  can  elect 
these  alternatives  or  choose  not  to 
purchase  a  specific  proprietary  data 
product  if  its  cost  to  purchase  is  not 
justified  by  the  returns  any  particular 
vendor  or  subscriber  would  achieve 
through  the  purchase. 

COPS  is  voluntary  on  the  part  of  the 
Exchange,  which  is  not  required  to  offer 
such  services,  and  voluntary  on  the  part 
of  prospective  Customers  that  are  not 
required  to  use  it.  The  Exchange 
believes  COPS  data  offered  by  MDX  will 
help  attract  new  users  and  new  order 
flow  to  the  Exchange,  thereby  improving 
the  Exchange’s  ability  to'compete  in  the 
market  for  options  order  flow  and 
executions. 
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C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  neither  solicited  nor 
received  comments  on  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3)(A) 
of  the  Act  and  paragraph  (f)  of  Rule  • 
19b— 4  thereunder.  At  any  time  within 
60,days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  summarily  may 
temporarily  suspend  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act.  If  the 
Commission  takes  such  action,  the 
Commission  will  institute  proceedings 
to  determine  whether  the  proposed  rule 
change  should  be  approved  or 
disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  [http://www.sec.gov/ 
rules/sro.shtml)',  or' 

•  Send  an  email  to  rule-comments® 
sec.gov.  Please  include  File  Number  SR- 
CBOE-2013-104  on  the  subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Elizabeth  M.  Murphy,  Secretary, 
Securities  and  Exchange  Commission, 
100  F  Street  NE.,  Washington,  DC 
20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-CBOE-2013-104.  This  file 
number  should  be  included  on  the 
subject  line  if  email  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  [http://www.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  staterhents 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 


’»15  U.S.C.  78s(b)(3)(A). 
>8l7CFR240.19b-4(f). 


Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  Web  site  viewing  and 
printing  in  the  Commission’s  Public 
Reference  Room,  100  F  Street  NE., 
Washington,  DC  20549  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  p.m.  Copies  of  the 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  comments 
received  will  be  posted  without  change; 
the  Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  Number  SR-CBOE- 
2013-104  and  should  be  submitted  on 
or  before  December  9,  2013. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.  20 
Kevin  M.  O’Neill, 

Deputy  Secretary. 

(FR  Doc.  2013-27471  Filed  11-15-13;  8:45  am] 

BILUNG  CODE  8011^1-P  . 


DEPARTMENT  OF  STATE 

[Public  Notice  8523] 

60-Day  Notice  of  Proposed  Information 
Collection:  Department  of  State  Mentor 
Protege  Program  Application 

action:  Notice  of  request  for  public 
comment. 

SUMMARY:  The  Department  of  State  is 
seeking  Office  of  Management  and 
Budget  (OMB)  approval  for  the 
information  collection  described  below. 
In  accordance  .with  the  Paperwork 
Reduction  Act  of  1995,  we  are 
requesting  comments  on  this  collection 
from  all  interested  individuals  and 
organizations.  The  purpose  of  this 
notice  is  to  allow  60  days  for  public 
comment  preceding  submission  of  the 
collection  to  OMB. 

DATES:  The  Department  will  accept 
comments  from  the  public  up  to  January 
17,  2014.  . 

ADDRESSES:  You  may  submit  comments 
by  any  of  the  following  methods: 

•  Web:  Persons  with  access  to  the 
Internet  may  use  the  Federal  Docket 
Management  System  (FDMS)  to 
comment  on  this  flotice  by  going  to 
www.Regulations.gov.  You  can  search 


2"  17  CFR  200.30-3(a)(.12). 


for  the  document  by  entering  “Public 
Notice  ####’’  in  the  Search  bar.  If 
necessary,  use  the  Narrow  by  Agency 
filter  option  on  the  Results  page. 

•  Email:  burleynb@state.gov. 

•  Mail:  A/SDBU,  Nikki  Burley,  SA-6, 
Room  L-500,  Washington  DC  20522- 
0602. 

•  Fax;  703-875-6825. 

•  Hand  Delivery  or  Courier:  1701 
North  Ft.  Myer  Drive,  Arlington, 

Virginia  22209. 

You  must  include  the  DS  form 
number  (if  applicable),  information 
collection  title,  and  the  OMB  control 
number  in  any  correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  requests  for  additional 
information  regarding  the  collection 
listed  in  this  notice,  including  requests 
for  copies  of  the  proposed  collection 
instrument  and  supporting  documents, 
to  Nikki  Burley,  A/SDBU,  SA-6,  Room 
L-500,  Washington  DC  20522-0602  who 
may  be  reached  on  703-875-6824  or  at 
burleynb@state.gov. 

SUPPLEMENTARY  INFORMATION: 

•  Title  of  Information  Collection: 
Department  of  State  Mentor  Protege 
Program  Application. 

•  OMB  Control  Number:  1405-0161. 

•  Type  o/ Request;  Revision  of  a 
Currently  Approved  Collection.  * 

•  Originating  Office:  Bureau  of 
Administration,  Office  of  Small  and 
Disadvantaged  Business  Utilization — A/ 
SDBU. 

•  Form  Number:  DS— 4053. 

•  Respondents:  Small  and  large 
businesses  planning  to  team  together  in 
an  official  mentor-protege  capacity  to 
enhance  the  capabilities  of  the  protege 
firms  to  perform  as  prime  contractors 
and  subcontractors  on  Department  of 
State  procurements. 

•  Estimated  Number  of  Respondents: 
15. 

•  Estimated  Number  of  Responses: 

15. 

•  Average  Time  per  Response:  12 
hours. 

•  Total  Estimated  Burden  Time:  180 
hours. 

•  Frequency:  Annually. 

•  Obligation  to  Respond:  Voluntary. 

We  are  soliciting  public  comments  to 

permit  the  Department  to; 

•  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  functions  of  the  Department. 

.•  Evaluate  the  accuracy  of  our 
estimate  of  the  time  and  cost  burden  for 
this  proposed  collection,. including  the 
validity  of  the  methodology  and 
assumptions  used. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 
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•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including  the 
use  of  automated  collection  techniques^ 
or  other  forms  of  information 
technology. 

Please  note  that  comments  submitted 
in  response  to  this  Notice  are  public 
record.  Before  including  any  detailed 
personal  information,  you  should  be 
aware  that  your  comments  as  submitted, 
including  your  personal  information, 
will  be  available  for  public  review. 

Abstract  of  proposed  collection:  This 
information  collection  facilitates  a 
mentor-protege  program  per  Department 
of  State  Acquisition  Regulations 
(DOSAR)  619.202-70  that  encourages 
business  agreements  between  small  and 
large  for-profit  companies,  for  the 
purpose  of  forming  a  mentor-protege 
relationship  that  will  provide 
developmental  assistance  and  to 
enhance  the  capabilities  of  the  protege 
firms  to  perform  as  prime  contractors 
and  subcontractors  on  Department  of 
State  procurements. 

Methodology:  Respondents  may 
submit  the  information  by  email  using 
the  DS-4053,  or  by  letter  using  fax  or 
postal  mail. 

Shapleigh  C  Drisko, 

Directer,  Office  of  Small  and  Disadvantaged 
Business  Utilization.  U.S.  Department  of 
State. 

IFR  Doc.  2013-27563  Filed  11-15-13;  8:45  ami 

BIUJNG  CODE  4no-24-P 

DEPARTMENT  OF  STATE 
[Public  Notice  8525] 

Defense  Trade  Advisory  Group;  Notice 
of  Canceilation  of  Open  Meeting 

agency:  Department  of  State. 

ACTION:  Notice  of  Cancellation  of 
meeting. 

SUMMARY:  The  notice  references  Public 
Notice  8515  published  in  the  November 
12,  2013  Federal  Register,  announcing 
the  public  meeting  for  Defense  Trade 
Advisory  Group  (DTAG)  on  November 
22,  2013  to  discuss  current  defense 
trade  issues  and  topics  for  further  study 
has  been  cancelled.  It  will  be 
rescheduled  at  a  later  date. 

FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
Aguirre,  PM/DDTC,  SA-1, 12th  Floor, 

_  Directorate  of  Defense  Trade  Controls, 
Bureau  of  Political  Military  Affairs,  U.S. 
Department  of  State,  Washington,  DC 
20522-0112;  telephone  (202)  663-2830; 
FAX  (202)  261-6199;  or  email 
aguirrelv@state.gov. 


Dated:  November  12,  2013. 

Kenneth  B.  Handelman, 

Designated  Federal  Officer,  Defense  Trade 
Advisory  Group,  Department  of  State. 

[FR  Doc.  2013-27551  Filed  11-15-13;  8:45  am] 
BILLMG  CODE  4710-2S-P 

DEPARTMENT  OF  STATE  • 

[Public  Notice  8524] 

U.S.  Department  of  State  Advisory 
Committee  on  Private  International 
Law  (ACPIL):  Public  Meeting  on 
Electronic  Commerce 

The  Office  of  the  Assistant  Legal 
Adviser  for  Private  International  Law, 
Department  of  State,  gives  notice  of  a 
public  meeting  to  discuss  a  Working 
Paper  prepared  by  the  Secretariat  of  the 
United  Nations  Commission  on 
International  Trade  Law  (UNCITRAL). 
The  public  meeting  will  take  place  on 
Monday,  December  2,  2013  from  1  p.m. 
until  3  p.m.  EST.  This  is  not  a  meeting 
of  the  full  Advisory  Committee. 

In  response  to  a  request  from 
UNCITRAL’s  Working  Group  IV 
(electronic  commerce),  the  UNCITRAL 
Secretariat  has  prepared  draft  provisions 
on  electronic  transferable  records, 
which  are  presented  for  in  the  form  of 
a  model  law  to  facilitate  Working  Group 
discussion.  The  Working  Paper,  which 
is  numbered  WP.124  and  includes 
WP.124/Add.l,  is  available  online  at 
http://wivw.  uncitral.org/  uncitral/en/ 
commission/ working jgroups/ 
4Electronic_Commerce.html.  This 
Working  Paper  will  be  discussed 
December  9-13,  2013,  at  the  48th 
Session  of  Working  Group  IV. 

The  piupose  of  the  public  meeting  is 
to  obtain  the  views  of  concerned 
stakeholders  on  the  topics  addressed  in 
the  Working  Paper  in  advance  of  the 
meeting  of  Working  Group  IV.  Those 
who  cannot  attend  but  wish  to  comment 
are  welcome  to  do  so  by  email  to 
Michael  Coffee  at  coffeems@state.^ov. 

Time  and  Place:  The  meeting  will 
take  place  from  1  p.m.  until  3  p.m.  EST 
in  Room  240,  South  Building,  State 
Department  Annex  4,  Washington,  DC 
20037.  Participants  should  plan  to 
arrive  at  the  Navy  Hill  gate  on  the  west 
side  of  23rd  Street  NW.,  at  the 
intersection  of  23rd  Street  NW.  and  D 
Street  NW.  by  12:30  p.m.  for  visitor 
screening.  If  you  are  unable  to  attend 
the  public  meeting  and  would  like  to 
participate  from  a  remote  location, 
teleconferencing  will  be  available. 

Public  Participation:  This  meeting  is 
open  to  the  public,  subject  to  the 
capacity  of  the  meeting  room.  Access  to 
the  building  is  strictly  controlled.  For 
pre-clearance  purposes,  those  planning 


to  attend  should  email  pil@state.gov 
providing  full  name,  address,  and  email 
address.  This  information  will  greatly 
facilitate  entry  into  the  building.  A 
member  of  the  public  needing 
reasonable  accommodation  should 
email  pil@state.gov  not  later  than 
November  25,  2013.  Requests  made  after 
that  date  will  be  considered,  but  might 
not  be  able  to  be  fulfilled.  If  you  would 
like  to  participate  by  telephone,  please 
email  pil@state.gov  to  obtain  the  call-in 
number  and  other  information. 

Data  firom  the  public  is  requested 
pursuant  to  Public  Law  99-399 
(Omnibus  Diplomatic  Security  and 
Antiterrorism  Act  of  1986),  as  amended; 
Public  Law  107-56  (USA  PATRIOT 
Act);  and  Executive  Order  13356.  The 
purpose  of  the  collection  is  to  validate 
the  identity  of  individuals  who  enter 
Department  facilities.  The  data  will  be 
entered  into  the  Visitor  Access  Control 
System  (VACS-D)  database.  Please  see 
the  Security  Records  System  of  Records 
Notice  (State-36)  at  http:// 
www.state.gov/documents/organization/ 
103419.pdf  for  additional  information. 

Dated:  November  12,  2013. 

Michael  S.  Coffee, 

Attorney-Adviser,  Office  of  Private 
International  Law,  Office  of  Legal  Adviser, 
Department  of  State. 

(FR  Doc.  2013-27549  Filed  11-15-13;  8:45  am] 
BILUNG  CODE  4710-0B-P 

DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 
'  [Docket  No.  MAR  AD-201 3  0125] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws:  Vessel 
PURSE  PRINCESS;  Invitation  for 
Public  Comments 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 

ACTION:  Notice. 

SUMMARY:  As  authorized  by  46  U.S.C. 
12121,  the  Secretary  of  Transportation, 
as  represented  by  the  Maritime 
Administration  (MARAD),  is  authorized 
to  grant  waivers  of  the  U.S.-build 
requirement  of  the  coastwise  laws  under 
certain  circumstances.  A  request  for 
such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  service,  is 
listed  below. 

DATES:  Submit  comments  on  or  before 
December  18,  2013. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2013-0125. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 
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U.S.  Department  of  Transportation, 
Docket  Operations,  M-30,  West 
Building  Ground  Floor,  Room  W12-140, 
1200  New  Jersey  Avenue  SE., 
Washington,  DC  20590.  You  may  also 
send  comments  electronically  via  the 
Internet  at  http://www.reguIations.gov. 
All  comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  and  copying  at  the  above 
address  between  10  a.m.  and  5  p.m., 

E.T.,  Monday  through  Friday,  except 
federal  holidays.  An  electronic  version 
of  this  document  and  all  documents  ' 
entered  into  this  docket  is  available  on 
the  World  Wide  Web  at  http:// 
www.rkguIations.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Williams,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  1200  New  Jersey 
Avenue  SE.,  Room  W23-453, 
Washington,  DC  20590.  Telephone  202- 
366-0903,  Email  Linda.Williams® 
dot.gov. 

SUPPLEMENTARY  INFORMATION:  As 

described  by  the  applicant  the  intended 
service  of  the  vessel  PURSE  PRINCESS 
is:  Intended  Commercial  Use  of  Vessel: 
“2-3  hour  day  sails  in  NY  Harbor,  . 
Sightseeing.” 

Geographic  Region:  “New  York 
harbor.  New  Jersey  coastal  waters”  The 
complete  application  is  given  in  DOT 
docket  MARAD-2013-0125  at  http:// 
www.regulations.gov.  Interested  parties 
may  comment  on  the  effect  this  action 
may  have  on  U.S.  vessel  builders  or 
businesses  in  the  U.S.  that  use  U.S.-flag 
vessels.  If  MARAD  determines,  in 
accordance  with  46  U.S.C.  12121  and 
MARAD ’s  regulations  at  46  CFR  Part 
388,  that  the  issuance  of  the  waiver  will 
have  an  unduly  adverse  effect  on  a  U.S.- 
vessel  builder  or  a  business  that  uses 
U.S.-flag  vessels  in  that  business,  a 
waiver  will  not  be  granted.  Comments 
should  refer  to  the  docket  number  of 
this  notice  and  the  vessel  name  in  order 
for  MARAD  to  properly  consider  the 
comments.  Comments  should  also  state 
the  commenter’s  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD’s 
regulations  at  46  CFR  Part  388. 

Privacy  Act 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association,  ' 
business,  labor  union,  etc.).  You  may 
review  DOT’S  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (Volume 
65,  Number  70;  Pages  19477-78). 


By  Order  of  the  Maritime  Administrator. 

Dated:  November  12,  2013. 

Julie  P.  Agarwal, 

Secretary,  Maritime  Administration. 
[FRDoc.  2013-27519  Filed  11-15-13;  8:45  am) 

BILUNG  CODE  4910-81-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  No.  DOT-MARAD-201 3-4)1 31] 

Request  for  Comments  of  a  Previousiy 
Approved  Information  Coliection 

AGENCY:  Maritime  Administration,  DOT. 
ACTION:  Notice  and  request  for 
comments.. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.],  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  is  being  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  comments.  A  Federal 
Register  Notice  with  a  60-day  comment 
period  soliciting  comments  on  the 
following  information  collection  was 
published  on  Tuesday,  August  6,  2013 
(FR  47826,  Vol.  78,  No.  151).  No 
comments  were  received. 

DATES:  Comments  must  be  submitted  on 
or  before  December  18,  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rodney  McFadden,  Office  of  Workforce 
Development,  Maritime  Administration, 
1200  New  Jersey  Avenue  SE.,  W23— 457, 
Washington,  DC  20590.  Telephone: 
202-366-2647;  or  EMAIL: 
Rodney.McFadden@dot.gov.  , 

SUPPLEMENTARY  INFORMATION: 

Title:  Information  to  Determine 
Seamen’s  Reemployment  Rights — 
National  Emergency. 

OMB  Control  Number:  2133-0526. 

Type  of  Request:  Renewal  of  a 
Previously  Approved  Information 
Collection. 

Abstract:  This  collection  is  needed  in 
order  to  implement  provisions  of  the 
Maritime  Security  Act  of  1996.  These 
provisions  grant  re-employment  rights 
and  other  benefits  to  Certain  merchant 
seamen  serving  aboard  vessels  used  by 
the  United  States  during  times  of 
national  emergencies.  The  Maritime 
Security  Act  of  1996  establishes  the 
procedures  for  obtaining  the  necessary 
Maritime  Administration  certification 
for  re-employment  rights  and  other 
benefits. 

Affected  Public:  U.S.  merchant 
'  seamen  who  have  completed  designated 
national  service  during  a  time  of 
maritime  mobilization  need  and  are 


seeking  re-employment  with  a  prior 
employer. 

Estimated  Number  of  Respondents: 

10. 

Estimated  Number  of  Responses:  10. 

Annual  Estimated  Total  Annual 
Burden  Hours:  10. 

Frequency  of  Collection:  Annually. 
ADDRESSES:  Send  comments  regarding 
the  burden  estimate,  including 
suggestions  for  reducing  the  burden,  to 
the  Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  the  Office  of 
the  Secretary  of  Transportation,  725 
17th  Street  NW.,  Washington,  DC  20503. 

Comments  are  invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department’s  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Authority:  The  Paperwork  Reduction  Act 
of  1995;  44  U.S.C.  Chapter  35,  as  amended; 
and  49  CFR  1:93. 

Dated:  November  12,  2013. 

Julie  P.  Agarwal, 

Secretary,  Maritime  Administration. 

[FR  Doc.  2013-27528  Filed  11-15-13;  8:45  am] 

BILUNG  CODE  4910-81-P 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Innovative  Technology 
Administration 

University  Transportation  Centers 
Program 

AGENCY:  Research  and  Innovative 
Technology  Administration,  DOT. 
ACTION:  Notice  of  Funding  Availability. 

SUMMARY:  The  United  States  Department 
of  Transportation  is  publishing  this 
notice  to  give  eligible  nonprofit 
institutions  of  higher  education  located 
in  Federal  Regions  3  and  10  advance 
•notice  that  they  will  have  an 
opportunity  to  submit  applications  for  a 
grant  as  a  Regional  Center  in  the 
University  Transportation  Centers 
(UTCs)  program.  Funds  for  this  grant 
program  are  authorized  beginning  on 
October  1,  2012.  In  the  near  future,  the 
Department,  via  the  Research  and 
Innovative  Technology  Administration 
(RITA),  will  release  a  grant  solicitation 
through  Grants.gov  and  on  the  UTC 
Program’s  Web  site,  http://utc.dot.gov, 
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describing  the  competition  and 
deadlines  for  applications.  Proposals 
will  be  evaluated  through  a  competitive 
process  on  the  basis  of  demonstrated 
ability,  research,  technology  and 
education  resources,  leadership,  multi¬ 
modal  research  capability,  and 
commitment  to  transportation  workforce 
development  programs,  technology 
transfer  capability,  the  use  of  peer 
review,  and  effective  partnerships  to 
advance  diversity. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Kevin  Womack,  Associate 
Administrator  for  Research, 

Development  and  Technology,  mail 
code  RDT-10,  Research  and  Innovative 
Technology  Administration  (RITA), 

1200  New  Jersey  Avenue  SE., 
Washington,  DC  20590-0001. 

Telephone  Number  (202)  366-5306  or 
Email  Kevin.Womack@dot.gov. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Background 

II.  Eligibility 

III.  Qualiflcation  Requirements 

IV.  Application  Process 

V.  Program  Funding  and  Award 

VI.  Use  of  Grant  Funds 

I.  Background 

The  Moving  Ahead  for  Progress  in  the 
21st  Century  Act  (MAP-21,  Pub.  L.  112— 
141,  Sec.  51001(a)(5))  authorizes  $72.5 
million  for  each  of  the  fiscal  years  2013 
(FY  2013)  and  2014  (FY  2014)  for  up  to 
35  competitive  grants  for  UTCs.  The  FY 
2013  and  FY  2014  funds  are  subject  to 
an  annual  obligation  limitation.  The 
amount  of  budget  authority  available  in 
a  given  year  may  be  less  than  the 
amount  authorized  for  that  fiscal  year. 

MAP-21  authorizes  the  Secretary  of 
Transportation  to  make  grants  to  eligible 
nonprofit  institutions  of  higher 
education  to  establish  and  operate 
UTCs.  RITA  will  administer  the 
program  (49  CFR  1.99(e)).  The 
Department  will  solicit  competitive 
grant  applications  for  two  regional 
university  transportation  centers,  one 
each  in  Federal  Regions  3  and  10. 
Previously,  the  Department  solicited 
grant  applications  for  these  two  regions 
(see  77  FR  60012);  however,  the 
Department  did  not  select  any  of  the 
submitted  applications.  UTCs  will  be 
selected  by  the  Secretary,  in 
consultation  as  appropriate  with  the 
Administrators  of  the  Federal  Highway 
Administration,  and  the  Federal  Transit 
Administration.  (49  U.S.C.  5505(b)(4)(B) 
as  amended  by  Pub.  L.  112-141,  Sec. 
52009  (effective  Oct  1,  2012)). 

The  Department  plans  to 
competitively  select  two  regional  UTCs, 


one  each  in  Federal  Regions  3  and  10, 
with  an  award  of  $2,592,500  each. 

The  role  of  each  university 
transportation  center  is  to  advance 
transportation  expertise  and  technology 
in  the  varied  disciplines  that  comprise 
the  field  of  transportation  through 
education,  research,  and  technology 
transfer  activities;  to  provide  for  a 
critical  transportation  knowledge  base 
outside  of  the  Department  of 
Transportation;  and  to  address  critical 
workforce  n^eds  and  educate  the  next 
generation  of  transportation  leaders. 

II.  Eligibility 

A  UTC  must  be  located  in  the  United 
States  or  its  territories.  A  UTC  may  be 
a  single  nonprofit  institution  ef  higher 
education,  or  a  consortium  of  two  or 
more  nonprofit  institutions  of  higher 
education.  A  regional  UTC  must  be 
located  in  the  region  for  which  the  grant 
is  sought.  (49  U.S.C.  5505(c)(3)(A)  as 
amended  by  Pub.  L.  112-141,  Sec. 

52009  (effective  Oct.  1,  2012)).  If  a 
regional  UTC  is  a  consortium  of  two  or 
more  nonprofit  institutions  of  higher 
education,  then  each  institution  in  the 
consortium  must  be  located  in  the 
region  for  which  the  grant  is  sought. 

For  Region  3,  the  eligible  states  are: 
Delaware,  District  of  Columbia, 
Maryland,  Pennsylvania,  Virginia,  and 
West  Virginia.  For  Region  10,  the 
eligible  states  are:  Alaska,  Idaho, 

Oregon,  and  Washington. 

Institutions  may  collaborate  with  state 
DOTS,  the  private  sector,  and 
community,  junior,  of  technical 
colleges;  however,  these  organizations 
or  others  that  are  not  U.S.  nonprofit 
institutions  of  higher  education  may  not 
be  considered  members  of  a  consortium. 
The  grantee  institution  (lead  institution 
in  the  case  of  a  consortium  of 
institutions)  will  be  the  direct  and 
primary  recipient  of  UTC  program 
funds,  and  must  perform  a  substantive 
role  in  carrying  out  UTC  activities,  and 
not  serve  merely  as  a  conduit  for  awards 
to  other  parties. 

MAP-21  limits  the  circumstances  in 
which'an  institution  may  receive  more 
than  one  grant.  (49  U.S.C.  5505(b)(2)  as 
amended  by  Pub.  L.  112-141,  Sec. 

52009  (effective  Oct.  1,  2012)).  These 
restrictions  include: 

A  lead  institution  of  a  consortium  that 
receives  a  grant  for  a  National  Center  is  not 
eligible  to  receive  an  additional  grant  as  a 
lead  institution  or  a  member  of  a  consortium 
for  a  Regional  Center. 

A  member  of  a  consortium  that  receives  a 
grant  for  a  National  Center  is  not  eligible  to 
receive  a  grant  as  a  sole  institution  for  a 
Regional  Center  or  as  a  lead  institution  for  a 
Regional  Center. 


III.  Matching  Requirements 

Each  UTC  is  required  to  obtain 
matching  funds  from  non-federal 
sources.  The  amount  of  matching  funds 
required  for  a  regional  UTC  is  100%. 

The  matching  amounts  may  include  the 
amounts  made  available  to  a  grant 
recipient  under  23  U.S.C.  504(b)  or  505. 
(49  U.S.C.  5505(c)(3)(D)(ii)  as  amended 
by  Pub.  L.  112-141,  Sec.  52009 
(effective  Oct.  1,  2012)). 

IV.  Application  Process 

Full  and  open  competition.  US  DOT 
will  conduct  the  UTC  program  selection 
-  based  on  principles  of  full  and  open 
competition.  Two  regional  centers,  one 
each  in  Federal  Regions  3  and  10,  will 
be  selected  from  the  pool  of  applicants. 

Subject  Matter  Focus.  The  two 
Regional  UTCs  (one  each  in  Federal 
Regions  3  and  10  receiving  $2,592,500/ 
year  each)  are  required  to  focus  on 
highway  and/or  public  transportation 
research  and  education  (49  U.S.C. 
5505(c)(3)(B)(iii)  as  amended  by  Pub.  L. 
112-141,  Sec.  52009  (effective  Oct.  1, 
2012)).  Regional  UTCs  must  be  able  to 
conduct  research  in  an  area  of  focus 
from  among  “nonexclusive  candidate 
topic  areas  established  by  the  Secretary 
that  address  the  research  priorities 
identified  in  section  503  of  title  23”  (49 
U.S.C.  5505(b)(4)(A)  as  amended  by 
Pub.  L.  112-141,  Sec.  52009  (effective 
Oct.*l,  2012)).  An  applicant  for  a 
regional  UTC  must  designate  the  region 
in  which  it  is  applying. 

The  Department  seeks  a  balanced 
portfolio  of  UTCs  that  supports  the 
Secretary  of  Transportation’s  Strategic 
Goals,  contains  different  types  and/or 
sizes  of  universities,  and  focuses  on 
improving  overall  system  performance 
using  multiple  transportation  resources. 

Selection  criteria.  The  Department 
will  evaluate  and  select  UTC  applicants 
based  on  the  nine  MAP— 21  selection 
criteria: 

‘‘(i)  the  demonstrated  ability  of  the 
recipient  to  address  each  specific  topic  area 
described  in  the  research  and  strategic  plans 
of  the  recipient; 

“(ii)  the  demonstrated  research,  technology 
transfer,  and  education  resources  available  to 
the  recipient  to  carry  out  this  section; 

“(Hi)  the  ability  of  the  recipient  to  provide 
leadership  in  solving  immediate  and  long- 
range  national  and  regional  transportation 
problems; 

“(iv)  the  ability  of  the  recipient  to  carry  out 
research.  Education,  and  technology  transfer 
activities  that  are  multimodal  and 
multidisciplinary  in  scope; 

“(v)  the  demonstrated  commitment  of  the 
recipient  to  carry  out  transportation 
workforce  development  programs  through — 
“(I)  degree-granting  programs;  and 
“(II)  outreach  activities  to  attract  new 
entrants  into  the  transportation  field;  . 
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“(vi)  the  demonstrated  ability  of  the 
recipient  to  disseminate  results  and  spur  the 
implementation  of  trdnsportation  research 
and  education  programs  through  national  or 
statewide  continuing  education  programs; 

“(vii)  the  demonstrated  commitment  of  the 
recipient  to  the  use  of  peer  review  principles 
and  other  research  best  practices  in  the 
selection,  management,  and  dissemination  of 
research  projects; 

“(viii)  the  strategic  plan  submitted  by  the 
recipient  describing  the  proposed  research  to 
be  carried  out  by  the  recipient  and  the 
performance  metrics  to  be  used  in  assessing 
the  performance  of  the  recipient  in  meeting 
the  stated  research,  technology  transfer, 
education,  and  outreach  goals;  and 
"(ix)  the  ability  of  the  recipientto 
implement  the  proposed  program  in  a  cost- 
efficient  manner,  such  as  through  cost 
sharing  and  overall  reduced  overhead, 
facilities,  and  administrative  costs. " 

(49  U.S.C.  5505(b)(4)(B)  as  amended  by 
Pub.  L.  112-141  Sec.  52009  (effective 
Oct.  1,  2012)). 

Additional  selection  criteria  applying 
to  regional  UTCs  are: 

The  institution  (or  lead  institution  in 
the  case  of  a  consortium)  must  have  a 
well-established,  nationally  recognized 
program  in  research  and  education,  as 
shown  by: 

(i)  recent  expenditures  by  the 
institution  in  highway  or  public 
transportation  research; 

(ii)  a  historical  track  record  of 
awarding  graduate  degrees  in 
professional  fields  closely  related  to 
highways  and  public  transportation;  and 
■  (iii)  an  experienced  faculty  who 
specialize  in  professional  fields  closely 
related  to  highways  and  public 
transportation  (49  U.S.C.  5505tc)(3)(B) 
as  amended  by  Pub.  L.  112-141  Sec. 
52009  (effective  Oct.  1,  2012)). 

External  Stakeholders.  The 
Department  will  consult  with  external 
stakeholders  (including  the 
Transportation  Research  Board  of  the 
National  Academy  of  Sciences,  among 
others),  to  the  maximum  extent 
practicable,  to  evaluate  and 
competitively  review  all  proposals  (49 

U. S.C.  5505(b)(6)  as  amended  by  Pub.  L. 
112-141,  Sec.  52009  (effective  Oct.  1, 
2012)). 

V.  Program  Funding  and  Award 

UTCs  will  be  selected  by  the 
Secretary,  in  consultation  as  appropriate 
with  the  Administrators  of  the  Federal 
Highway  Administration  and  the 
Federal  Transit  Administration. 

VI.  Use  of  Grant  Funds 

According  to  the  terms  of  the  grant 
agreement,  grantees  will  have  until 
September  30,  2017  to  expend  FY  2013 
funds  and,  assuming  availability,  FY 
2014  funds. 


Issued  in  Washington,  DC,  on  November 
12,  2013. 

Gregory  D.  Winfree, 

Administrator,  Research  and  Innovative 
Technology  Administration. 

IFR  Doc.  2013-27421  Filed  11-15-13;  8:45  am] 

BILUNG  CODE  4910-HY-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[0MB  Control  No.  2900-0047] 

Proposed  Information  Collection 
(Financial  Statement);  Comment 
Request 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 

ACTION:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
revision  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  for  information 
needed  to  determine  Veteran-obligors’ 
and  prospective  assumers’ 
creditworthiness. 

DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  January  17,  2014. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  through 
the  Federal  Docket  Management  System 
(FDMS)  at  www.ReguIations.gov  or  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20M35),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue 
NW^  Washington,  DC  20420  or  email 
nancy.kessinger@va.gov.  Please  refer  to 
.  “OMB  Control  No.  2900-0047”  in  any 
correspondence.  During  the  comment 
period,  comments  may  be  viewed  online 
through  FDMS. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  J.-Kessinger  at  (202)  632-8924  or 
FAX  (202)  632-8925. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Pub.  L.  104-13;  44  U.S.C. 
3501-3521),  Federal  agencies  must 
obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 


being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA’s 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  VBA’s  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be.  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Financial  Statement,  VA  Form 
26-6807. 

OMB  Control  Number:  2900-0047. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Abstract:  VA  Form  26-6807  is 
primarily  completed  by  purchasers 
assuming  a  Veteran’s  home  loan  in 
release  of  liability  cases  authorized  by 
38  U.S.C.  3714  and  by  Veteran- 
purchasers  seeking  substitution  of 
entitlement  by  38  U.S.C.  3702(b)(2). 

Data  obtained  permits  credit 
underwriting  determinations  for  action 
in  such  cases. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  2,250 
hours. 

Estimated  Average  Burden  Per 
Respondent:  45  minutes. 

Frequency  of  Response:  On  Occasion. 

Estimated  Number  of  Respondents: 
3,000. 

Dated:  November  13,  2013. 

By  direction  of  tbe  Secretary. 

Crystal  Rennie, 

VA  Clearance  Officer,  Department  of  Veterans 
Affairs. 

[FR  Doc.  2013-27507  Filed  11-15-13;  8:45  am] 

BILLING  CODE  8320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0567] 

Proposed  Information  Collection 
Activity:  (The  Presidentiai  Management 
Certificate)  Proposed  Coilection; 
Comment  Request 

agency:  National  Cemetery 
Administration,  Department  of  Veterans 
Affairs. 

ACTION:  Notice. 

SUMMARY:  The  National  Cemetery 
Administration  (NCA),  Department  of 
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Veterans  Affairs  (VA),  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
revision  of  a  currently  approved 
collection  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  on  the 
information  needed  to  provide 
additional  certificates  requested  by 
respondent. 

DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  January  17,  2014. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  through 
www.Regulations.gov;  or  to  Mechelle 
Powell,  National  Cemetery 
Administration  (43D1),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue 
NW.,  Washington,  DC  20420;  or  email: 
mechelle.powell@va.gov.  Please  refer  to 
“OMB  Control  No.  2900-0567”  in  any 
correspondence.  During  the  comment 
period,  comments  may  be  viewed  online 
through  the  Federal  Docket  Management 
System  (FDMS)  at  www.Regulations.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mechelle  Powell  at  (202)  461—4114  or 
Fax  (202) 273-6695. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Pub.  L.  104-13;  44  U.S.C. 
3501-3521),  Federal  agencies  must 
obtain  approval  h'om  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information.  NCA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  hecessary 
for  the  proper  performance  of  NCA’s 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  NCA’s  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 


information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Presidential  Management 
Certificate. 

OMB  Control  Number:  2900-0567. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Abstract:  VA  Form  40-0247  is  used  to 
provide  additional  certificates  requested 
by  respondent.  A  respondent  is  an 
eligible  recipient  that  includes  the  next- 
of-kin,  other  relatives  or  fi’iends  that 
request  additional  certificates  and/or 
replacement  certificates. 

Affected  Public:  Individuals  or 
Households. 

Estimated  Annual  Burden:  6,115. 

Estimated  Average  Burden  per 
Respondent:  2  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Number  of  Respondents: 
183,453. 

Dated:  November  13,  2013. 

By  direction  of  the  Secret^. 

Crystal  Rennie, 

Department  Clearance  Officer,  Department  of 
Veterans  Affairs. 

[FR  Doc.  2013-27480  Filed  11-15-13;  8:45  am] 
BILLING  CODE  8320-Ol-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS  ' 

Advisory  Committee  on  Prosthetics 
and  Special-Disabilities  Programs; 
Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  App. 
2,  that  a  meeting  of  the  Federal 
Advisory  Committee  on  Prosthetics  and 
Special-Disabilities  Programs  will  be 
held  on  December  3-4,  2013,  in  room 
230  at  810  Vermont  Avenue  NW., 
Washington,  DC.  The  meeting  will  ' 
convene  at  8:30  a.m.  on  both  days,  and 
will  adjourn  at  4:30  p.m.  on  December 
3  and  at  12  noon  on  December  4.  The 
meeting  is  open  to  the  public. 


The  purpose  of  the  Committee  is  to 
advise  the  Secretary  of  Veterans  Affairs 
on  VA’s  prosthetics  programs  designed 
to  provide  state-of-the-art  prosthetics 
and  the  associated  rehabilitation 
research,  development,  and  evaluation 
of  such  technology.  The  Committee  also 
provides  advice  to  the  Secretary  on 
special-disabilities  programs,  which  are 
defined  as  any  program  administered  by 
the  Secretary  to  serve  Veterans  with 
spinal  cord  injuries,  blindness  or  visual 
impairments,  loss  of  extremities  or  loss 
of  function,  deafness  or  hearing 
impairment,  and  other  serious 
incapacities  in  terms  of  daily  life 
functions. 

On  December  3,  the  Committee  will 
receive  briefings  on  Health  Care 
Eligibility,  Ophthalmology  and 
Optometry,  Polytrauma  System  of  Care, 
physical  Medicine  and  Rehabilitation 
Services,  Spinal  Cord  Injury  and 
Disorders,  Orthotic  and  Prosthetic 
Program,  Clothing  Benefits,  and 
Integrated  Disability  Evaluation  System. 

On  December  4,  the  Committee  will 
receive  a  briefing  on  Rehabilitation 
Research  and  Development. 

No  time  will  be  allocated  for  receiving 
oral  presentations  from  the  public; 
however,  members  of  the  public  may 
direct  questions  or  submit  written 
statements  for  review  by  the  Committee 
in  advance  of  the  meeting  to  Mr.  Larry 
N.  Long,  Designated  Federal  Officer, 
Veterans  Health  Administration,  Patient 
Care  Services,  Rehabilitation  and 
Prosthetic  Services  (10P4RR),  VA,  810 
Vermont  Avenue  NW.,  Washington,  DC 
20420,  or  Sy  email  at  lonlar@va.gov. 
Because  the  meeting  is  being  held  in  a 
government  building,  a  photo  I.D.  must 
be  presented  at  the  Guard’s  Desk  as  a 
part  of  the  clearance  process.  Therefore, 
you  should  allow  an  additional  15 
minutes  before  the  meeting  begins.  Any 
member  of  the  public  wishing  to  attend 
the  meeting  should  contact  Mr.  Long  at 
(202)  461-7354.’ 

William  F.  RUsso, 

Deputy  Director,  Regulation  Policy  and 
Management,  Office  of  the  General  Counsel. 

•  [FR  Doc.  2013-27540  Filed  11-15-13;  8:45  am] 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Parts  15, 17, 18,  and  20 

RIN  3038-AD31 

Ownership  and  Control  Reports, 

Forms  102/102S,  40/40S,  and  71 

agency:  Commodity  Futures  Trading 
Commission. 

ACTKNt:  Final  rule. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  (“Commission”  or 
“CFTC”)  is  adopting  new  rules  and 
related  forms  to  enhance  its 
identification  of  futures  and  swap 
market  participants.  These  final  rules 
will  leverage  the  Commission’s  current 
position  and  transaction  reporting 
programs  by  requiring  the  electronic 
submission  of  trader  identification  and 
market  participant  data  on  amended 
Forms  102  and  40,  and  on  new  Form  71. 
The  new  and  amended  forms  require  the 
reporting  of  certain  trading  accounts 
active  on  reporting  markets  that  are 
designated  contract  markets  or  swap 
execution  facilities.  Among  other 
information,  the  forms  collect 
ownership  and  control  information  with 
respect  to  both  position-based  special 
accounts  and  trading  accounts  that  meet 
specified  volume-based  reporting  levels. 
DATES:  Effective  date:  February  18,  2014. 

Compliance  date:  The  compliance 
date  will  be  delayed  by  an  additional 
180  days,  with  the  result  that  the 
compliance  date  of  these  final  rules  will 
be  August  15,  2014. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sebastian  Pujol  Schott,  Associate 
Director,  Division  of  Market  Oversight 
(“DMO”),  at  202-418-5641  or  sps® 
cftc.gov,  Mark  Schlegel,  Special 
Counsel,  DMO,  at  202-418-5055  or 
mschlegel@cftc.gov,  Brian  Robinson, 
Attorney  Advisor,  DMO,  at  202-418- 
5385  or  brobinson@cftc.gov,  or  James- 
Outen,  Industry  Economist,  DMO,  at 
202—418-5710  or  jouten@cftc.gov. 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street  NW.,  Washington,  DC 
2058V 
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C.  Regulatory  Flexibility  Act 

I.  Background 

A.  Overview  of  Final  Rules 

The  CFTC’s  large  trader  reporting 
rules  (also  referred  to  herein  as  the 
“reporting  rules”)  are  contained  in  parts 
15  through  21  of  the  Commission’s 
regulations. 1  The  reporting  rules  are 
currently  structured  to  collect 
information  with  respect  to  positions  in 
“open  contracts,”  ^  including;  (1) 
Information  necessary  to  identify 
persons  who  hold  or  control  “reportable 
positions”  ^  in  open  contracts  (via 
current  Form  40);  and  (2)  information 
necessary  to  identify  “special 
accounts”  ^  (via  current  Form  102). 
These  final  rules  modify  the  current 

’  17  CFR  parts  15  through  21.  These  final  rules 
generally  rebate  to  parts  15, 17,  '18  308*20  of  the' 
Commission’s  regulations. 

*  “Open  contract”  means  any  commodity  or 
commodity  option  position  held  by  any  person  on 
or  subject  to  the  rules  of  a  board  of  trade  which 
have  not  expired,  been  exercised,  or  offset.  See 
§§1.3(t)  andl5.00(n). 

’A  “reportable  position”  is  defined  in  §  15‘.00(p) 
as  any  open  contract  position  that  at  the  close  of 
the  market  on  any  business  day  equals  hr  exceeds 
the  Commission’s  reporting  levels  specified  in 
§15.03. 

*  A  “special  account”  is  defined  in  §  15.00(r)  as 
any  commodity  futures  or  option  account  in  which 
there  is  a  reportable  position. 
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reporting  rules  and  forms  as  they 
pertain  to  positions  in  open  contracts. 
Specifically,  the  Commission  is 
expanding  the  reporting  rules  and  forms 
so  that  they  may  also  be  used  to  identify 
“volume  threshold  accounts,”  defined 
as  individual  trading  accounts  that 
trigger  volume-based  reporting 
thresholds  on  a  reporting  market  ^  that 
is  a  registered  entity  under  sections 
la(40)(A)  or  la(40)(D)  of  the  Commodity 
Exchange  Act  (“CEA”  or  “Act”)  (j.e.,  a 
designated  Gon.tract  market  (“DCM”)  or 
a  swap  execution  facility  (“SEE”)), 
regardless  of  whether  such  activity 
results  in  reportable  positions.®  Volume 
threshold  accounts  associated  with 
DCMs  and  SEFs  will  be  required  to  be 
reported  by  clearing  members,  as 
discussed  in  sections  V(B)  and  VII 
below.  The  Commission  notes  that 
volume  threshold  accounts  could 
reflect,  without  limitation,  trading  in 
futures,  options  on  futures,  swaps,  and 
any  other  products  traded  on  or  subject  > 
to  the  rules  of  a  DCM  or  SEE. 

The  amendments  to  the  reporting 
rules  and  forms  will  achieve  three 
primary  purposes.  First,  they  will 
expand  and  subdivide  current  Form  102 
into  a  new  Form  102  (“New  Form  102”), 
partitioned  into  three  sections:  Section 
102X  for  the  identification  of  position- 
based  special  accounts  (“102A,”  “Form 
102A,”  or  “New  Form  102A”);  section 
102B  for  the  collection  of  ownership 
and  control  information  from  clearing 
members  on  volume  threshold  accounts 
associated  with  DCMs  or  SEFs  (“102B,” 
“Form  102B,”  or  “New  Form  102B”); 
and, section  102s  for  the  submission  of 
102s  filings  for  swap  counterparty  and 
customer  consolidated  accounts  with 
reportable  positions  (“102S,”  “Form 
102s,”  or  “I02S  filings”).  Second,  the 
amendments  will  enhance  the 
Commission’s  surveillance  and  large 
trader  reporting  programs  for  futures, 
options  on  futures,  and  swaps  through 
a  variety  of  enhancements,  including: 
Requiring  the  reporting  on  Form  102 A 
of  the  trading  accounts  that  comprise 
each  special  account;  requiring  the 
reporting  of  certain  omnibus  account 
information  on  Form  71  (“Form  71”  or 
“New  Form  7l”)  upon  special  call  by 


®  “Reporting  market”  is  defined  in  current 
§.15.0Q(q)  as  a  designated  contract  market, 
registered  entity  under  section  la(29)  of  the  Act,  , 
and  unless  determined  otherwise  by  the 
Commission,  a  derivatives  transaction  execution 
facility.  By  way  of  these  final  rules,  the  Commission 
is  revising  §  15.00(q)  to  define  reporting  market  as 
a  designated  contract  market  or  a  registered  entity 
under  section  la(40)  of  the  Act.  This  revision  is 
technical  in  nature,  and  serves  to  conform 
§  15.0O(q)  with  recent  amendments  to  the  Act.  See 
infra  sections  VII  aiid  IX. 

®  See  infra  section  VII  and  IX  for  a  discussion  of 
the  definition  of  volume  threshold  account. 


the  Commission;  ^  updating  Form  40 
(“New  Form  40”);.  and  integrating  the 
submission  of  102S  and  40S  filings  into 
the  general  Form  102  and  Form  40 
reporting  program.  Finally,  these  rules 
will  pwovide  for  the  electronic 
submission  of  Forms  102,  40,  and  71 
through  either  a  web  portal  or  secure 
FTP  transmission. 

B.  Benefits  Derived  From  Final  Rules 

The  benefits  of  reporting  through  a 
dedicated  ownership  and  control  report 
(“OCR”)  were  discussed  in  proposed 
rulemakings  that  preceded  these  final 
rules — specifically,  the  Advanced 
Notice  of  Proposed  Rulemaking 
published  in  July  2009®  (the  “2009 
Advanced  NPRM”),  the  Notice  of 
Proposed  Rulemaking  published  in  July 
2010  9  (the  “2010  OCR  NPRM”)  and  the 
subsequent  Notice  of  Proposed 
Rulemaking  published  in  July  2012 
(the  “NPRM”).  Section  IV  below 
discusses  the  history  of  certain  previous 
OCR  rulemakings  in  more  detail.  As 
discussed  in  the  NPRM,  the  final  rules 
will  enhance  the  Commission’s  current 
trade  practice  and  market  surveillance 
programs  for  futures  and  options  on 
futures,  and  facilitate  surveillance 
programs  for  swaps,  by  expanding  the 
information  presently  collected  on 
current  Forms  102  and  40,  and 
introducing  a  new  information 
collection  for  omnibus  volume 
threshold  accounts  in  New  Form  71. 
The  rules  will  also  help  implement  the 
102s  and  40S  filing  requirements 
adopted  in  connection  with  the 
Commission’s  part  20  rules  addressing 
large  trader  reporting  for  physical 
commodity  swaps  (discussed  below). ^2 
Ultimately,  the  final  rules  will 
significantly  enhance  the  Commission’s 
ability  to  identify  participants  in  the 


^  As  explained  below,  information  regarding  the 
owners  and  controllers  of  volume  threshold 
accounts  reported  on  Form'102B  and  that  are 
identified  as  omnibus  accounts  (“omnibus  volume 
threshold  accounts”)  will  be  collected  by  the 
Commission  directly  from  originating  firms,  via 
Form  7\. 

®  See  Commission,  Advanced  Notice  of  Proposed 
Rulemaking:  Ownership  and  Control  Report,  74  FR 
31642  (July  2,  2009). 

®  See  Commission,  Notice  of  Proposed 
Rulemaking:  Ownership  and  Control  Report,  75  FR 
41775  (July  19,  2010). 

See  Commission,  Notice  of  Proposed 
Rulemaking:  Ownership  and  Control  Reports, 

Forms  102/102S,  40/40S,  and  71,  77  FR  43968  (July 
26,  2012). 

”  See  id.  at  43970.  See  infra  section  V  for  a 
discussion  of  New  Form  71  and  omnibus  volume 
threshold  accounts. 

'2  See  infra  section  V  for  a  discussion  of  the  102S 
and  40S  filing  requirements.  See  aiso  17  CFR 
20.5(a)  and  (b).  Final  part  20  was  published  in  the 
Federal  Register  on  July  22,  2011.  See  Commission, 
Large  Trader  Reporting  for  Physical  Commodity 
Swaps,  76  FR  43851  (July  22,  2011)  (“Large  Trader 
Reporting  for  Physical  Commodity  Swaps”). 


derivatives  markets  and  to  understand 
relationships  between  trading  accounts, 
special  accounts,  reportable  positions, 
and  market  activity.  This  wil^^  enable  the 
Commission  to  better  deter  and  prevent 
market  manipulation;  deter  and  detect 
abusive  or  disruptive  practices  (such  as  . 
marking  the  close,  “wash  trading,”  or 
money  passing);  and  better  perform  risk- 
based  monitoring  and  surveillance 
between  related  accounts. 

As  discussed  in  the  NPRM,  the  final 
rules  respond,  in  part,  to  the  increased 
dispersion  and  complexity  of  trading  in 
U.S.  futures  markets  following  their 
transition  from  localized,  open-outcry 
venues  to  global  electronic  platforms. 
Although  electronic  trading  has 
conferred  important  informational 
benefits  upon  regulators,  the  resulting 
increases  in  trading  volumes,  products 
offered,  and  trader  dispersion  have 
created  equally  important  regulatory 
challenges,  Effective  surveillance  now 
requires  automated  analysis  and  pattern 
and  anomaly  detection  involving 
millions  of  daily  trade  records  and 
hundreds  of  thousands  of  position 
records  present  in  the  surveillance 
data  sets  received  daily  by  the 
Commission.’®  Although  the  final  rules 
are  partly  driven  by  these  developments 
in  the  U.S.  futures  markets,  as  discussed 
above,  the  rules  will  also  facilitate  the 
creation  of  a  robust  surveillance 
program  for  swaps  that  adequately 
captures  information  with  respect  to 
swap  market  participants. 

In  order  to  perform  effective 
surveillance,  the  Commission  must 
receive  data  sets  that  contain  a  sufficient 
number  of  reference  points  for  the 
Commission  to  uncover  relationships 
between  related  accounts,  and  analyze 
information  based  on  surveillance 
criteria  that  are  frequently  evolving  in 
response  to  market  events.  The 
collection  of  additional  information 
regarding  trading  accounts  and  traders 
will  enable  the  Commission  to  perform 
more  efficient  and  effective 
surveillance.  In  particular,  the  OCR  data 
collection  will  enable  the  Commission 
to  link  transaction-level  data  that  it 
receives  (which  includes  trading 
account  numbers,  but  not  traders’ 


'3  See  NPRM  supra  note  10  at  43970. 

.’^For  example,  in  November  2011,  the 
Commission  received  an  average  of  7.4  million 
trade  records  per  day  from  electronic  trading  on 
DCMs. 

'^For  example,  in  November  2011.  the 
Commission  received  an  average  of  617,000 
position  records  per  day  from  reporting  Firms  and 
exchanges. 

’6  Daily  trade  and  position  records  are  provided 
to  the  Commission  pursuant  to  §§  16.02  and  17.00, 
respectively.  For  further  discussion  of  the 
Commission’s  large  trader  reporting  program,  see 
sections  III(Ai  and  (B),  below. 
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names)  to  position-based  data  (which 
includes  large  traders’  names,  but  not 
their  trading  account  numbers),  as 
explained  ^low. 

As  notedin  the  NPRM,  “Commission 
staff  utilizes  two  distinct  data  platforms 
-to  conduct  market  surveillance:  The 
Trade  Surveillance  System  {‘TSS’)  and 
the  Integrated  Surveillance  System 
(TSS’).  Broadly  speaking,  TSS  captures 
transaction-level  details  of  trade  data, 
while  ISS  facilitates  the  storage, 
analysis,  and  mining  of  large  trader  data 
from  a  position  perspective.  One 
important  component  of  TSS  is  the 
Trade  Capture  Report  (TCR’).  Trade 
Capture  Reports  contain  trade  and 
related  order  data  for  every  matched 
trade  facilitated  by  an  exchange, 
whether  executed  via  open-outcry, 
electronically,  or  noncompetitively. 
Among  the  data  included  in  the  TCR  are 
trade  date,  product,  contract  month, 
trade  time,  price,  quantity,  trade  type 
[e.g.,  open  outcry  outright  future, 
electronic  outri^t  option,  give-up, 
spread,  block,  etc.),  executing  broker, 
clearing  member,  opposite  broker  and 
clearing  member,  customer  type 
indicator,  trading  account  numbers,  and 
numerous  other  data  points.’’  The 
OCR  data  collection  will  address  a  gap 
in  the  current  system  by  providing 
common  reference  points  between  TSS 
and  ISS  data.  New  Form  102A,  for 
example,  is  structured  to  collect  special 
account  numbers,'®  trading  account 
numbers  that  comprise  the  special 
account,  and  the  names  of  owners  and 
controllers  of  both  special  accounts  and 
such  trading  accounts,  thereby  linking 
TSS  data  to  ISS  data.'® 

The  data  collection  will  also  help  the 
Commission  to  better  identify  and 
categorize  individual  trading  accounts 
and  market  participants  that  trigger 
position  or  newly-created  volume-based 
reporting  thresholds.  For  example.  New 
Form  102A  will  require  reporting  firms 
to  identify  the  constituent  trading 


See  NPRM  supra  note  10  at  43970. 

As  discussed  in  section  III(A)  below,  a  special 
account  is  a  commodity  futures  or  option  account 
that  has  a  reportable  position,  based  on  reporting 
levels  set  by  the  Commission.  A  special  account 
number  is  a  unique  account  identifier  assigned  by 
an  FCM,  clearing  member,  or  foreign  broker  to  a 
special  account.  See  17  CFR  17.00(g)(2)(iii)  and  17 
Cf'k  17.01(a).  Special  account  numbers  are 
included  in  ISS  data.  The  special  account  number 
does  not  correspond  to  the  trading  account  number 
reported  on  the  Trade  Capture  Report.  Accordingly, 
the  special  account  numW  is  not  sufficient  to  link 
TSS  data  to  ISS  data. 

’*The  final  rules  do  not  amend  the  current 
reporting  requirements  with  respect  to  ownership 
information,  in  connection  with  both  position 
reporting  pursuant  to  §  17.00  and  Form  102 
reporting  pursuant  to  §  17.01.  For  a  complete 
discussion  of  the  reporting  requirements  with 
respect  to  ownership  information,  see  section 
V(AHi)  below.  . 


accounts  of  each  reported  special 
account.  In  this  manner.  New  Form 
102 A  will  ensure  a  new  level  of 
interoperability  between  the 
Commission’s  TSS  trade  data  and  ISS 
large  trader  data,  and  will  permit  * 
Commission  staff  to  quickly  reconstruct 
trading  for  any  special  account.  In 
addition  to  linking  the  two  databases. 
New  Form  102A  will  identify  both  the 
owners  and  controllers  of  such 
constituent  trading  accounts,  thereby 
providing  the  Commission  with  a  new 
lens  through  which  to  identify  and 
surveil  market  activity  that  might 
otherwise  appear  unrelated  to  the 
Commission’s  surveillance  programs. 

New  Form  102B  will,  for  the  first 
time,  require  identification  of  trading 
•accounts  based  solely  on  their  total 
trading  volume  during  a  single  trading 
day.  This  new  information  collection 
will  enhance  the  Commission’s  trade 
practice  surveillance  program  by 
revealing  connections  of  ownership  or 
control  between  trading  accounts  that 
otherwise  appear  unrelated  in  the  TCR. 
More  generally,  it  will  facilitate 
Commission  efforts  to  detect  and  deter 
attempted  market  disruptions  that  may 
occur  even  in  the  absence  of  large  open 
positions  that  are  reportable  on  New 
Form  102A.  Finally,  the  automated 
collection  of  OCR  information  via 
electronic  forms,  rather  than  through  ad- 
hoc,  manual  processes,  will  permit  both 
the  Commission  and  market  participants 
to  administer  the  reporting  programs 
more  efficiently  and  effectively. 
Additional  information  on  the  forms 
addressed  by  these  final  rules  is 
provided  in  section  V  below. 

n.  Statutory  Framework  for  Position 
Reporting  and  Trader  and  Account 
Identification 

The  Commission’s  current  reporting 
rules,  and  those  adopted  herein,  are 
primarily  implemented  by  the 
Commission  pursuant  to  the  authority  of 
sections  4a,  4c(b),  4g,  and  4i  of  the 
Act.2o  Section  4a  of  the  Act,  as  amended 
by  the  Dodd-Frank  Act,  requires  the 
Commission  to  set  auid  enforce 
speculative  position  limits  with  respect 
to  both  futures  and  swaps.^'  Section 


“  7  U.S.C.  1  et  seq.  In  addition,  CEA  snction  8a(5) 
authorizes  the  Commission  to  promulgate  such 
regulations  as,  in  its  judgment,  are  reasonably 
necessary  to  effectuate  any  provision  of  the  Act  or 
to  accomplish  any  of  the  purposes  of  the  Act.  7 
U.S.C.  12a(5).  These  final  rules  are  also  consistent 
with  the  purposes  enumerated  in  CEA  section  3(b), 
which  states  that  the  Act  seeks  to  ensure  the 
financial  integrity  of  regulated  transactions  and  to 
prevent  price  manipulation  and  other  disruptions  to 
nuirket  integrity.  7  U.S.C.  5(b).' 

7  U.S.C.  6a.  See  NPRM  supra  note  10  at  43970. 
See  infra  note  26  for  a  discussion  of  the  Dodd-Frank 
Act. 


4c(b)  gives  the  Commission  plenary 
authority  to  regulate  transactions  that 
involve  commodity  options. 22  Section 
4g(a)  of  the  Act  requires,  among  other 
things,  each  futures  commission 
merchant  (“FCM”),  introducing  broker, 
floor  broker,  and  floor  trader  to  file  such 
reports  as  the  Commission  may  require 
on  proprietary  and  customer 
transactions  and  positions  in 
commodities  for  future  delivery  on  any 
board  of  trade  in  the  United  States  or 
elsewhere.23  In  addition,  section- 4g(b) 
requires  registered  entities  to  maintain 
daily  trading  records  as  required  by.the 
Commission,  and  section  4g(c)  requires 
floor  brokers,  introducing  brokers,  and 
FCMs  to  maintain  their  own  daily 
trading  records  for  each  customer  in 
such  manner  and  form  as  to  be 
identifiable  with  the  daily  trading 
records  maintained  by  registered 
entities.  Section  4g(d)  permits  the 
Commission  to  require  that  such  daily 
trading  records  be  made  available  to  the 
Commission.24  Lastly,  section  4i  of  the 
Act  requires  the  filing  of  such  reports  as' 
the  Commission  may  require  when 
'positions  taken  or  obtained  on 
designated  contract  markets  equal  or 
exceed  Commission-set  levels.^s 
Collectively,  these  CEA  provisions 
warrant  the  maintenance  of  an  effective  ^ 
and  rigorous  system  of  market  and 
financial  surveillance. 

As  further  discussed  in  the  NPRM,  in 
addition  to  the  CEA  sections  described 
above,  on  July  21,  2010,  President 
Obama  signed  the  Dodd-Frank  Wall 
Street  Reform  and  Consumer  Protection 
Act  (“Dodd-Frank  Act”).^®  Title  VII  of 
the  Dodd-Frank.  Act  22  amended  the  CEA 
to  establish  a  comprehensive  new 
regulatory  framework  for  swaps  and 
security-based  swaps.  The  legislation 
was  enacted  to  reduce  risk,  increase 
transparency,  and  promote  market 
integrity  within  the  financial  system  by, 
among  other  things:  (1)  Providing  for  the 
registration  and  comprehensive 
regulation  of  swap  dealers  and  major 
swap  participants;  (2)  imposing  clearing 
and  trade  execution  requirements  on 
standardized  derivative  products;  (3) 
creating  robust  recordkeeping  and  real- 


«7U.S.C.6c(b).  - 

“7  U.S.C.  6g(a). 

.  See  supra  section  1(B)  for  a  discussion  of  the 
trade  data  transmitted  daily  to  the  Commission  by 
registered  entities. 

25  7  U.S.C.  6i. 

2B  See  Dodd-Frank  Wall  Street  Reform  and 
Consumer  Protection  Act,  Public  Law  111-203, 124 
Stat.  1376  (2010).  The  text  of  the  Dodd-Frank  Act 
may  be  accessed  at  http://www.cftc.gov./Law 
ReguIation/OTCDERIVATIVES/index.httn.  See 
NPRM  supra  note  10  at  43971. 

.22  Pursuant  to  section  701  of  the  Dodd-Frank  Act, 
Title  VII  may  he  cited  as  the  “Wall  Street 
Transparency  and  Accountability  Act  of  2010.” 
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time  reporting  regimes:  and  (4) 
enhancing  the  Commission’s 
rulemaking  and  enforcement  authority 
with  respect  to,  among  other  parties,  all 
registered  entities  and  intermediaries 
subject  to  the  Commission’s  oversight. 

As  part  of  the  Commission’s 
rulemaking  program  implementing  the 
Dodd-Frank  Act.^s  the  rule  changes 
adopted  herein  also  include  swaps- 
related  considerations  in  connection 
with  the  Commission’s  large  trader 
reporting  rules  for  swaps,  enacted  in 
2011.29  New  CEA  section  4t 
acknowledges  the  Commission’s 
authority  to  establish  a  large  trader 
reporting  system  for  swaps  that  the 
Commission  has  determined  perform  a 
significant  price  discovery  function; 
accordingly,  the  swaps-related 
considerations  in  the  rules  adopted 
herein  also  rely  in  part  on  the 
Commission’s  authority  in  CEA  section 
4t.  Similcirly,  new  CEA  section  4s(f) 
requires  swap  dealers  and  major  swap 
participants  to  make  such  reports  as 
required  by  the  Commission  by  rule  or 
regulation  regarding  the  transactions 
and  positions  of  the  registered  swap 
dealer  or  major  swap  participant.  3°  lii 
addition,  new  CEA  section  5h(f)(10) 
requires  SEFs  to  report  to  the 
Commission,  in  a  form  and  manner 
acceptable  to  the  Commission, 
information  that  the  Commission 
determines  to  be  necessary  or 
appropriate  for  the  Commission  to 
perform  its  duties  under  the  CEA.^i 

in.  Current  Trader  and  Account 
Identification  Programs 

Section  III  below  summarizes  the 
current  trader  and  account 
identification  program  under  Forms  102 
and  40,  which  is  also  discussed  in  detail 
in  Section  in  of  the  NPRM.22 

A.  Futures  Large  Trader  Reporting — 
Current  Forms  102  and  40 

Current  §  17.00,  in  part  17  of  the 
Commission’s  regulations,  forms  the 
basis  of  the  Commission’s  large  trader 
reporting  program.^^  It  requires  each 
FCM,  clearing  member,  and  foreign 
broker  to  submit  a  daily  report  to  the 
Commission  for  each  “special  account’’ 
it  carries — i.e.,  a  commodity  futures  or 
option  account  that  has  a  reportable 
position.  Such  “§  17.00  position 


28  See  generally,  http://www.cftc.gov/Law 
Regulation/DoddFrankAct/index.htm. 

^8  As  noted  supra  in  note  12, 17  CFR  20.5(a)  and 
(b)  contain  the  102S  and  40S  filing  requirements, 
discussed  in  greater  detail  below.  Final  part  20  was 
published  in  the  Federal  Register  on  July  22,  2011. 

80  7  u.S.C.  6s(f). 

38  7  U.S.C.  7b-3{f)(10). 

32  See  NPRM  supra  note  10  at  43971. 

3s  17  CFR  17.00. 


reports”  show  the  futures  and  option 
positions  of  traders  with  positions  at  or 
above  specific  reporting  levels  set  by  the 
Commission.  Current  reporting  position 
trigger  levels  are  located  in  §  15. 03(b). ^4 
The  daily  report  is  sent  to  the 
Commission  as  a  single  data  file  from 
each  reporting  party  pursuant  to 
technical  specifications  identified  in 
§  17. 00(g). 25  The  Commission’s 
surveillance  staff  uses  this  report  to, 
among  other  things:  Assess  individual 
traders’  activities  and  potential  market 
power;  enforce  speculative  position 
limits:  monitor  for  disruptions  to  market 
integrity;  and  calculate  statistics  that  the 
Commission  publishes  to  enhance 
market  transparency  (e.g.,  in  the 
Commitments  of  Traders  reports). 

i.  Identification  of  Special  Accounts — 
Current  Form  102 

For  each  special  account  identified  by 
an  FCM,  clearing  member,  or  foreign 
broker  and  reported  to  the  Commission 
in  a  §  17.00  position  report,  current 
§  17.01 26  requires  the  reporting  party  to 
separately  identify  the  special  account 
to  the  Commission  on  Form  102.27 
Pursuant  to  current  §  17.02{b)(2),28 
Form  102  must  be  submitted  by  such 
parties  within  three  days  of  an  account 
becoming  a  special  account.  A  Form  102 
submission  may  also  be  required  by  the 
Commission  or  its  designee  via  a  special 
call.  The  text  of  current  §  17.01 29  states 
the  requirement  to  submit  Form  102, 
and  enumerates  the  specific  data  fields 
that  are  required  to  be  completed  on 
Form  102.  Currently,  Form  102  requires 
the  filing  of  a  separate  “paper”  form  for 
each  special  account,  which  is  generally 
transmitted  to  the  Commission  via 
email,  facsimile,  or  regular  mail.  As 
explained  below,  these  final  rules  will 
replace  current  Form  102,  and  require 
respondents  to  electronically  submit 
New  Form  102;  the  Commission  will  no 
longer  accept  submissions  by  email, 
facsimile,  or  regular  mail. 

As  noted  above.  Form  102  identifies 
and  provides  information  with  respect 
to  special  accounts  carried  by  FCMs, 
clearing  members,  and  foreign  brokers. 
The  current  form,  which  will  be 
updated  and  replaced  by  these  final 
rules,  provides  the  Commission  with 
contact  information  for  the  trader(s) 
who  owns  and/or  controls  trading  in 
each  special  account  included  in  the 
daily  §  17.00  position  reports.  The  Form 
102  questions,  as  currently  detailed  in 


3<  17  CFR  15.03(b). 

3*17  CFR  17.00(g).  • 

3617  CFR  17.01. 

32  Current  Form  102  is  titled  .“Identification  of 
Special  Accoimts.”  17  CFR  15.02. 

3817  CFR  17.02(bM2). 

38 17  CFR  17.01. 


§  17.01(a)— (0,46  require  the  reporting 
firm  to  provide  the  following:  A  special 
account  number;  the  name,  address,  and 
other  identification  information  for  the 
controller,  owner  (if  also  the  controller), 
or  originator  (if  an  omnibus  account)  of 
the  account;  an  indication  whether 
trades  and  positions  in  the  special 
account  are  usually  associated  with 
commercial  activity  of  the  account 
owner  in  a  related  cash  commodity  or 
activity;  information  regarding  an  FCM’s 
relationship  to  the  account;  and  name 
'and  address  information  for  the  party 
submitting  the  Form  102.4^ 

Based  on  the  Commission’s 
experience  in  receiving  and  reviewing 
Form  102  submissions,  and  as  discussed 
below  in  the  context  of  the  final  rules, 
the  Commission  has  determined  to 
update  Form  102  in  order  to  . 
accommodate  more  detailed  ownership 
and  control  information  regarding 
identified  special  accounts,  and  to 
identify  underlying  trading  accounts.  In 
addition,  the  Commission  is 
implementing  an  automated 
transmission  process  for  Form  102 
reporting,  through  either  a  web  portal  or 
secure  F^  transmission,  so  that  both 
the  Commission  and  market  participants 
may  benefit  from  the  efficiencies  of 
automation.42 


4°17CFRl7.01(a)-(f). 

Form  102  requires  the  reporting  party  to 
provide  the  legal  entity  identifier  (“LEI”)  (if  any)  of 
the  reporting  party  and  of  various  other  parties 
reportable  on  the  form,  such  as  account  owners, 
controllers,  and  originators.  As  noted  in  the 
footnotes  to  the  reporting  forms  in  the  Appendix, 
if  a  reporting  party  provides  an  LEI  on  New  Form 
102  that  was  issued  by  the  QCI  Utility  (or  by  any 
other  CFTC-accepted  LEI  provider),  then  the 
reporting  party  is  not  required  to  report  .any  of  the 
fields  marked  as  “Optional  Fields”  in  the  relevant 
question  (i.e.,  name  and  address),  provided  that 
such  Optional  Fields  were  reported  to  the  CICI 
Utility  (or  other  CFTC-accepted  LEI  provider)  and 
are  associated  with  the  relevant  LEI.  The 
Commission  is  addressing  such  otherwise 
duplicative  reporting  in  order  to  leverage 
information  regarding  reporting  parties  that  is 
available  from  another  source.  Furthermore,  in  the 
event  the  CIQ  Utility  (or  any  other  CFTC-accepted 
LEI  provider)  is  modified  in  the  future  to  accept  any 
of  the  fields  marked  on  the  forms  as,“Supplemental 
Fields,”  then  the  reporting  party  will  not  be 
required  to  report  any  of  the  Supplemental  Fields 
in  the  relevant  question,  provided  that  such 
Supplemental  Fields  were  reported  to  the  CICI 
Utility  (or  other  CFTC-accepted  LEI  provider)  and 
are  associated  with  the  relevant  LEI.  “Optional 
Fields”  are  currently  captiuod  by  the'  CICI  Utility, 
while  “Supplemental  Fields”  are  not  currently 
captured  by  the  Cia  Utility.  Reporting  parties  that 
take  advantage  of  such  relief  from  duplicative 
reporting  on  the  forms  should  indicate  in  their 
submission  that  the  omitted  information  has  been 
reported  to  an  LEI  provider. 

43  See  infra  section  VIII(B)(iv)  for  a  discussion  of 
the  Commission’s  contact  reference  database,  which 
is  intended  to  streamline  the  automated  submission 
process  and  reduce  the  burden  on  reporting  parties. 
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ii.  Statement  of  Reporting  Trader — 
Current  Form  40 

Current  §  18.04,  in  part  18  of  the 
Commission’s  regulations,  requires  that, 
after  a  special  call  of  the  Commission, 
each  trader  holding  or  controlling  a 
reportable  position  file  with  the 
Commission  a  “Statement  of  Reporting 
Trader”  on  current  Form  40,  at  such 
time  and  place  as  directed  in  the  call.'*^ 
Current  Form  40  is  most  commonly 
submitted  to  the  Commission  via  email, 
facsimile,  or  regular  mail,  but  this 
submission  scheme  will  be  chemged  by  * 
these  final  rules.  SpeciHcaHy,  as 
discussed  below,  current  Form  40  will 
be  replaced  by  New  Form  40,  which 
must  be  electronically  submitted  in 
response  to  a  special  call  through  either 
a  web-based  portal  or  a  secure  FTP 
transmission.  When  submitted  in  a 
timely  and  accurate  manner.  Form  40 
submissions  provide  the  Commission 
with  basic  identifying  information 
regarding  reportable  traders  active  in  itff 
markets. 

Similar  to  current  §  17.01,  current 
§  18.04  specifically  enumerates  the  data 
fields  required  in  a  Form  40  tiling.  , 
Section  18.04  and  Form  40  require  a 
reporting  trader  receiving  a  special  call 
to  provide  the  following  principal  data 
points:  Name  and  address;  principal 
business  and  occupation;  type  of  trader; 
registration  status  with  the  Commission; 
name  and  address  of  other  persons 
whose  trading  the  trader  controls;  name, 
address,  and  phone  number  for  each 
controller  of  the  reporting  trader’s 
trading;  name  and  location  of  other 
reporting  firms  through  which  the 
reporting  trader  has  accounts;  name  and 
locations  of  persons  guaranteeing  the 
trading  accounts  of  the  reporting  trader 
or  persons  having  a  10  percent,  or  greater 
Financial  interest  in  the  reporting  trader 
or  its  accounts;  other  identification 
information  regarding  accounts  which 
the  reporting  trader  guarantees  or  in 
which  the  reporting  trader  has  a 
financial  interest  of  10  percent  or  more; 
and  whether  the  reporting  trader  has 
certain  relationships  with  owners  that 
are  foreign  governments. 

Natural  persons  completing  current 
Form  40  must  also  provide  the 
following  information,  as  applicable:  A 
business  telephone  number;  employer 
and  job  title;  description  of  trading 
activity  related  to  physical  activity  in  or 
commercial  use  of  a  commodity;  name 
and  address  of  any  organization  of 
which  the  reporting  trader  participates 
in  the  management,  if  such  organization 
holds  a  trading  account;  the  name  and 
address  of  a  partner  and/or  joint  tenant 


17  CFR  18.04. 


on  the  account;  and  the  name  and 
address  of  the  partner  and/or  joint 
tenant  that  places  orders. 

Corporations  and  other  non-natural 
persons  completing  current  Form  40 
must  also  provide  the  following 
information,  as  applicable:  The 
jurisdiction  where  the  reporting  party  is  . 
organized;  names  and  locations  of 
parent  firms  and  their  respective  U.S. 
entity  indication;  names  and  locations 
of  all  subsidiary  firms  that  trade  in 
commodity  futures  aild  options  on 
futures  and  their  respective  U.S.  entity 
indication;  name  and  address  of 
person(s)  controlling  trading,  by 
commodity  and  transaction  type; 
contact  information  for  a  contact  person 
regarding  trading;  and  description  of 
trading  activity  related  to  physical 
activity  in,  or  the  commerciaJ  use  of,  a 
commodity. 

As  with  Form  102,  and  based  on  the 
Coiqmission’s  experience  in  calling  for 
and  reviewing  Form  40  submissions,  the 
Commission  has  determined  to  update 
Form  40  in  order  to  request  more 
detailed  information  regarding  the 
ownership,  control  and  business 
activities  of  reporting  traders.  In 
addition,  the  Commission  is 
implementing  an  automated 
transmission  process  for  Form  40 
reporting,  through  either  a  web  portal  or 
secure  FTP  transmission,  so  that  both 
the  Commission  and  market  participants 
may  benefit  from  the  efficiencies  of 
automation. 

B.  Large  Trader  Reporting  for  Physical 
Commodity  Swaps — 102S  and  40S 
Filings 

As  noted  above,  and  discussed  in 
detail  in  Section  III  of  the  NPRM,‘*‘‘  the 
Commission  adopted  rules  in  2011 
pertaining  to  swaps  large  trader 
reporting  as  new  part  20  of  the 
Commission’s  regulations.'’^  In  addition 
to  establishing  a  position-based 
reporting  scheme  for  swaps,'*®  the  rules 
also  require  the  reporting  of 
counterparty  consolidated  accounts 
with  reportable  positions  (via  Form 
102S)  and  the  filing  of  a  Form  40S  in 
response  to  a  special  call  by  the 
Commission.  In  general,  the  102S  and 
40S  filings  serve  an  analogous  function 
for  swap  counterparties  with  reportable 
positions  to  that  served  by  the  current 
Form  102  and  Form  40  filings  for 
futures  and  options  on  futures  traders 


See  NPRM  supra  note  10  at  43972. 

See  su^ra  note  12. 

■*'’  See  generally:  Large  Trader  Reporting  for 
Physical  Conimc^ity  Swaps;  Division  of  Market 
Oversight  Guidebook  for  part  20  Reports,  available 
at:  http://www.cftc.gOv/ucm/groups/public/@ 
newsroom/documents/file/ltrguidebook053112.pdf 
(hereafter,  “Swaps  Large  Trader  Guidebook”). 


with  reportable  positions.  These  final 
rules  will  update  Forms  102S  and  40S, 
in  part  by  requiring  more  detailed 
ownership  and  control  information,  and 
integrate  the  forms  into  the  automated 
submission  process. 

Pursuant  to  §  20.5(a),  in  part  20  of  the 
Commission’s  regulations,  current  102S 
filings  must  be  filed  by  a  part  20 
reporting  party  (a  swap  dealer  or 
clearing  firm)  for  each  reportable 
counterparty  consolidated  account  and 
“shall  consist  of  the  name,  address,  and 
contact  information  of  the  counterparty 
and  a  brief  description  of  the  nature  of 
such  person’s  paired  swaps  and 
swaptions  market  activity.”'*^  In 
addition,  pursuant  to  §  20.5(b),  and  in 
conjunction  with  §  20.6,  all  clearing 
organizations,  swap  dealers,  clearing 
members,  and  counterparties  with 
reportable  positions  must,  after  a  special 
call  of  the  Commission,  complete  a 
Form  40  “as  if  any  references  to  futures 
or  options  contracts  were  references  to 
paired  swaps  or  swaptions  as  defined  in 
§  20.1”  and  submit  the  same  to  the 
Commission  as  a  40S  filing.'*® 

These  final  rules  update  and  replace 
the  reporting  framework  established  by 
part  20.  The  information  requested  in 
new  Form  102S  also  reflects 
considerations  developed  in  the  Swaps 
Large  Trader  Guidebook  for  compliance 
with  part  20.*^  For  example,  new  Form 
102S  requires  information  on  both  swap 
counterparty  and  customer  consolidated 
accounts  with  a  reportable  position.®® 
New  Form  102S  also  requests 
ownership  and  control  information 
regarding  each  non-omnibus 
consolidated  account  identified  on  the 
form.  Building  on  the  approach  of 
modernizing  Form  102  and  Form  40 
submissions,  these  final  rules  also 
provide  for  the  electronic  submission  of 
both  Form  102S  and  Form  40S. 

IV,  Summary  of  2010  and  2012  NPRMs 

On  July  19,  2010,  the  Commission 
published  for  public  comment  a  Notice 
of  Proposed  Rulemaking  that  proposed 
to  collect  certain  account  ownership 
and  control  information  for  all  trading 
accounts  active  on  U.S.  futures 


■•7 17  CFR  20.5(a). 

♦“I?  CFR  20.5(b)  and  20.6. 

See  supra  note  46. 

As  explained  in  the  Swaps  Large  Trader 
Guidebook,  acceptable  part  20  data  records  include 
“customer,”  “principal,”  “counterparty"  and 
“agent”  records.  Customer  consolidated  accounts, 
principal  consolidated  accounts,  and  counterparty 
consolidated  accounts  must  be  reported  on  new 
Form  102S,  but  agent  data  records  do  not  need  to 
be  reported  on  Form  102S.  Customer  consolidated 
accounts  are  treated  as  customer  accounts  for 
purposes  of  Form  102S  reporting,  while  principal 
consolidated  accounts  and  counterparty 
consolidated  accounts  are  treated  as  counterparty 
accounts  for  purposes  of  Form  102S  reporting. 
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exchanges  and  other  reporting  parties 
(the  “2010  OCR  NPRM”).5i  The  2010 
OCR  NPRM  proposed  to  collect  this 
information  through  a  dedicated 
ownership  and  control  report  (“OCR”). 

In  an  effort  to  accommodate  comments 
received  in  response  to  the  2010  OCR 
NPRM,  the  Commission  withdrew  the 
2010  OCR  NPRM,  and  instead  pursued 
the  collection  of  account  ownership  and 
control  information  through  a  separate 
Notice  of  Proposed  Rulemaking, 

I  published  on  July  26,  2012  (the 
^  “NPRM”).52 

The  NPRM  proposed  new  rules  and 
related  forms  to  enhance  the 
Commission’s  identification  of  futures 
and  swap  market  participants,  by 
collecting  ownership  and  coptrol 
information  for  certain  trading  accounts 
active  on  reporting  markets  that  are 
DCMs  or  SEFs.  The  rules  proposed  to 
!  leverage  the  Commission’s  current 
position  and  transaction  reporting 
programs  by  requiring  the  electronic 
submission  of  trader  identification  and 
market  participant  data  on  revised 
Forms  102  and  40,  and  on  New  Form 
71.  The  NPRM  contained  a  detailed 
discussion  of  the  current  futures  large 
trader  program  under  Forms  102  and 
40,®3  and  the  anticipated  benefits  of  the 
revised  and  newly  introduced  forms,®'* 
topics  which  are  also  summarized  in 
these  final  rules. 

The  Commission  invited  all  interested 
parties  to  submit  comments  on  the 
NPRM,  including  comments  with 
respect  to  costs  and  benefits,  within  a 
designated  comment  window.  The 
Commission  received  a  total  of  eight 
comment  letters  from  thirteen  interested 
parties,  which  are  listed  below.®® 

The  following  parties  submitted 
written  comments: 

1.  CME  Group  Inc.  (“CME”)  ®® 

2.  Futures  Industry  Association 
(“FIA”) 

3.  ICE  Futures  U.S.,  Inc.  (“ICE”) 

4.  North  American  Derivatives  . 
Exchange,  Inc.  (“Nadex”) 

5.  The  National  Rural  Electric 
Cooperative  Association,  the  Large 
Public  Power  Council,  and  the  Electric 


Power  Supply  Association  (collectively, 
“Joint  Electric  Association”) 

6.  John  Hazelwood  Estate 
(“Hazelwood”)®^ 

7.  Sheila  Bailey-Waddell  (“Waddell”) 

8.  Ron  Troncatty  (“Troncatty”)  ®® 

The  written  comments  received  are 

summarized  in  section  VII  below.  In 
response  to  the  comments  received,  the 
Commission  has  revised  and/or 
eliminated  several  regulations  that  were 
proposed  in  the  NPRM.  The 
Commission  also  received  a  number  of 
comments  pertaining  to  the  costs  and/or 
benefits  of  certain  proposed  regulations. 
Pursuant  to  section  15(a)  of  the  CEA,  the 
Commission  has  considered  the  costs 
and  benefits  of  the  regulations  being 
adopted  in  this  release,  as  discussed  in 
more  detail  in  section  VILI(B)  below.  For 
purposes  of  these  final  rules,  the 
Commission  has  updated  the  cost 
estimates  that  appeared  in  the  NPRM 
based  on  the  most  recent  data  and  ’ 
statistics  available  to  the  Commission. 

V.  Summary  of  New  and  Amended 
Forms  Adopted  in  These  Final  Rules 

As  noted  above,  this  rulemaking 
addresses  three  forms — New  Form  102, 
New  Form  71,  and  New  Form  40.  New 
Form  102  is  designed  as  a  multi¬ 
function  form,  since  the  requirement  to 
submit  New  Form  102  can  arise  ft’om 
one  of  three  separate  triggers:  A  special 
account,  volume  threshold  account,  or 
consolidated  account  becomes 
reportable.  The  data  required  to  be 
submitted  on  a  New  Form  102  is 
determined  by  the  underlying  triggering 
mechanism.  A  discussion  follows  of  the 
three  New  Form  102  triggering 
mechanisms,  the  related  sections  of  the 
form,  and  the  information  required  to  be 
provided  in  each  section.  The 
Commission  will  send  New  Form  71  via 
a  special  call  to  collect  additional 
information  about  certain  volume 
threshold  accounts  identified  as 
omnibus  accounts  on  New  Form  102B. 
New  Form‘40  will  continue  to  serve  its 
traditional  purpose  as  a  tool  to  be  used, 
at  the  Commission’s  discretion,  to 
collect  additional  information  about 
traders  and  market  pcirticipants 
identified  on  New  Form  102,  as  well  as 
on  New  Form  71.  New  Form  71  and 
New  Form  40  are  also  described  in 
detail  below.  In  addition,  section  VII 
below  discusses  in  detail  the  version  of 
the  forms  proposed  in  the  NPRM,  the 
comments  received  on  the  forms,  and 
the  changes  that  are  being  made  to  the 


^^Hazelwood’s  comment  letter  responds  to  the 
2010  OCR  NPRM,  rather  than  the  NPRM;  however, 
it  remains  p>art  of  the  record  for  this  rulemaking. 

Mr.  Troncatty’s  comment  letter  was 
unresponsive;  however,  it  remains  part  of  the 
record  for  this  rulemaking. 


forms  in  these  final  rules  in  response  to 
comments. 

As  part  of  its  implementation  plan 
related  to  this  rulemaking,  and 
described  in  more  detail  below,  the 
Commission  has  developed  b6th  a  web- 
based  portal  and  a  secure  FTP 
transmission  through  which  market 
participates  will  submit  and  update 
their  reporting  forms.  Market 
participants  may  provide  required 
information  through  either  submission 
method.  This  automated  proc^ss  is 
intended  to  cure  much  of  the 
inefficiency  and  potential  error 
associated  with  the  current  submission 
process  via  email,  facsimile,  or  regular 
mail. 

A.  Position-Triggered  Form  102 A 
(Special  Accounts) 

i.  Special  Accounts  and  Reportable 
Positions 

New  Form  102A  is  the  section  of  New 
Form  102  that  will  serve  a  function  most 
analogous  to  current  Form  102.  New 
Form  102A  requires  an  FCM,  clearing 
member,  or  foreign  broker  to  identify 
and  report  its  special  accounts.  As 
discussed  above,  a  special  account  is 
defined  in  current  §  15.00(r),  and  means  " 
any  commodity  futures  or  option 
account  in  which  there  is  a  reportable 
position.®®  For  the  purposes  of  part  17, 
reportable  position  is  defined  in  current 
§  15.00(p)(l),  and  generally  includes  any 
open  contract  position  that  at  the  close 
of  the  market  on  any  given  business  day 
equals  or  exceeds  the  levels  in  current 
§  15.03.®®  These  final  rules  do  not 
amend  the  definition  of  either  special 
account  or  reportable  position. 

The  Commission  notes  that  under 
current  regulations  (§  17.00(b),  citing 
§  150.4),®*  reporting  firms  are  required 
to  separately  aggregate  the  positions  of 
common  owners  and  those  of  common 
controllers  for  purposes  of  reporting 
special  accounts  to  the  Commission, 
except  as  otherwise  instructed  by  the 
Commission  or  its  designee.  Special 
accounts  that  are  so  aggregated  and 
reported  to  the  Commission  pursuant  to 
§  17.00  must  also  be  identified  to  the 
Commission  on  Form  102  pursuant  to 
current  §  17.01.  The  requirement  to 
separately  aggregate  the  positions  of 
common  owners  and  those  of  common- 
controllers  for  purposes  of  reporting 
special  accounts  to  the  Commission  on 
Form  102  is  reflected  in  the  instructions 
to  New  Form  102A.  As  noted  in 
question  2  on  New  Form  102A,  special 
accounts  become  reportable  on  the  form 
based  on  (i)  ownership  of  a  reportable 


s9i7CFRl5.00(r). 

6017  CFR  15.00(p)(l)  and  15.03. 
61 17  CFR  17.00(b)  and  150.4. 


61  See  supra  note  9. 

62  See  supra  note  10. 

66  See  NPRM  supra  note  10  at  43971. 

6<  See  NPRM  supra  note  10  at  43970. 

66  All  NPRM  comment  letters  (“CL”)  are  available 
through  the  Commission’s  Web  site  at:  http:// 
comments.cftc.gov/PublicComments/CommentList. 
aspx?id=1247. 

66  CME  Group  submitted  a  single  comment  letter 
on  behalf  of  four  EXDMs,  each  of  which  is  being 
counted  for  purposes  of  this  summary  as  a  separate 
interested  party:  The  Chicago  Mercantile  Exchange, 
Inc.;  the  Board  of  Trade  of  the  City  of  Chicago,  Inc.; 
the  New  York  Mercantile  Exchange,  Inc.;  and  the 
Commodity  Exchange,  Inc.  Its  comments  are  noted 
here  as  those  of  “CME”. 
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position,  (ii)  control  of  a  reportable 
position,  (iii)  both  ownership  and 
control  of  a  reportable  position,  or  (iv) 
because  the  relevant  account  is  an 
omnibus  account  with  a  reportable 
position. 

Following  the  implementation  of 
these  final  rules,  reporting  parties 
should  continue  to  report  special 
accounts  pursuant  to  §  17.00  on  a 
disaggregated  basis  if  the  parties  have 
been  so  instructed  by  the  Commission 
or  its  designee.  All  reporting  parties 
should  continue  to  provide  position 
reporting  based  on  control  of  a  special 
account.  As  an  example,  if  a  special 
account  is  controlled  by  (me  reporting 
party  but  owned  by  another,  such 
account  should  be  reported  only  by  the 
reporting  party  that  controls  the  special 
account. 

Consistent  with  this  guidance,  and 
notwithstanding  the  requirement  on 
New  Form  102 A  to  also  report  based 
solely  on  ownership  of  a  reportable 
position,  the  Commission  will  not 
require  reporting  based  on  this  trigger 
via  New  Form  102A  following  the 
implementation  of  these  final  rules.  The 
Commission  is  retaining  the  reporting 
^trigger  based  on  ownership  of  a 
repmrtable  position  in  New  Form  102 A 
as  a  placeholder,  in  the  event  that  the 
Commission  requires  102 A  reporting 
based  solely  on  this  trigger  on  a  future 
date. 

ii.  102A  Form  Requirements 

As  compared  to  current  Form  102,  the 
data  fields  in  102 A  will  include  new 
ownership  and  control  information 
fields  (or,  in  the  case  of  special  accounts 
that  are  omnibus  accounts,  omnibus 
account  originator  information  fields) 
for  position-based  special  accounts. 
Form  102A  will  also  require  reporting 
firms  that  are  clearing  members  to 
identify  the  trading  accounts  that 
comprise  a  position-based  special 
account,  and  to  provide  TCR  trading 
account  numbers  for  those  trading 
accounts.®^  To  clarify,  trading  accounts 
that  comprise  a  position-based  special 
account  include  all  of  those  trading 
accounts  that:  (1)  Are  used  to  execute 
trades  cleared  by  the  clearing  member 
submitting  the  102 A;  (2)  are  owned  or 
controlled  by  the  entity  identified  as 
owning  or  controlling  the  special 
account  reported  on  a  102 A;  and  (3) 
execute  transactions  in  the  same 
commodity  or  commodities  in  which 
the  special  account  has  a  reportable 
position.  Notwithstanding  the  fact  that 
the  Commission  will  not  require 
reporting  of  special  accounts  based 

“  See  supra  section  1(B)  for  a  discussion  of  the 
TCR. 


solely  on  ownership  (as  discussed 
above),  when  completing  New  Form 
102 A,  reporting  parties  must  identify 
both  the  owners  and  controllers  of 
trading  accounts  that  comprise  a 
position-based  special  account 
identified  on  the  form.  The 
Commission’s  objective,  in  requiring 
102A  reporting  parties  to  identify  the 
trading  accounts  that  comprise  a  special 
account,  is  to  facilitate  trade-level 
monitoring  of  the  means  by  which 
special  account  owners  or  controllers 
establish  and  unwind  their  reportable 
positions. 

Based  on  comments  received  in 
response  to  the  2010  OCR  NPRM,  it  is 
the  Commission’s  understanding  that 
non-clearing  FCMs,  foreign  brokers,  and 
omnibus  account  originators 
(collectively,  “non-clearing  entities”) 
will  generally  not  have  the  ability  to 
raatch/identify  a  trading  account 
number  for  their  customers  or  sub¬ 
accounts  (hereafter,  “sub-accounts”)  on 
the  TCR.®3  As  a  result,  the  Commission 
notes  that  the  requirement  in  102A  to 
identify  a  trading  account  number  for 
trading  accounts  lhat  comprise  a  special 
account  will  only  be  a  relevant/ 
applicable  data  field  for  clearing 
members  identifying  trading  accounts 
that  comprise  a  special  account. 

Notwithstanding  these  limitations 
regarding  the  reporting  of  trading 
accounts  that  comprise  a  special 
account,  non-clearing  entities  must 
continue  to  report  special  accounts  on 
Form  102  with  respect  to  their 
customers/sub-accounts,  in  the  event 
that  such  accounts,  if  carried  directly 
with  a  clearing  member,  would  be 
required  to  be  reported  as  a  position- 
based  special  account.  Current  Form 
102  requires  non-clearing  entities  to 
report  such  special  accounts,  and  New 
Form  102A  does  not  change  that 
requirement. 

New  Form  102 A  will  also  require 
reporting  firms  to  indicate  whether  a 
special  account  reported  based  on 
ownership  or  control  of  a  reportable 
position  is  a  house  or  customer  account 
of  the  reporting  firm.  This  indicator  will 
allow  the  Commission  to  perform 
certain  financial  risk  surveillance 
functions  in  a  more  automated  and 
efficient  manner,  hy  quickly  identifying 
house  positions  that  potentially  create 
risk  for  the  reporting  firm.  Finally,  102A 
requires  any  reporting  firm  that 
indicates  on  102A  that  it  is  a  foreign 
broker  to  identify  its  U.S.  FCM. 

New  Form  102A  also  includes  a  . 
question  regarding  the  controllers  of 

^  See  supra  section  1(B)  for  a  discussion  of  the 
T(3t. 


trading  accounts.®^  Respondents  should 
report  all  individuals  meeting  the 
definition  of  “trading  account 
controller”  set  forth  in  §  15.00(bb)  when 
responding  to  this  question.®®  The 
Commission  notes  however  that 
regardless  of  whether  the  trading  is 
carried  out  in  whole  or  in  part  through 
an  automated  trading  system  or  direct 
human  initiation,  the  underlying 
analysis  remains  the  same.  When 
completing  Form  102A,  reporting 
parties  should  identify  each  person  that 
satisfies  the  definition  of  “trading 
account  controller,”  as  defined  in 
§  15.00(bb).  Once  respondents  have 
identified  all  individuals  meeting  the 
definition  of  trading  account  controller 
in  a  Form  102A  submission,  they  will 
not  be  fequire'd  to  submit  change 
updates  to  the  102A  if  one  previously 
identified  controller  takes  the  place  of 
another  previously  identified  controller. 
These  instructions  regarding  the 
reporting  of  trading  account  controllers 
on  New  Form  102A  are  also  applicable 
to  the  reporting  of  volume  threshold 
account  controllers  on  New  Form 
102B.®6 

iii.  Timing  of  102A  Reporting  ®7 

This  rulemaking  imposes  a  bifurcated 
deadline  for  submitting  certain 
information  on  New  Form  102A. 
Reporting  parties  are  required  to  submit 
a  completed  Form  102A  to  the 
Commission  no  later  than  9  a.m.®®  on 
the  business  day  following  the  date  on 
which  the  special  account  becomes 

^  See  question  lO(iii)  on  Form  102A. 

Pursuant  to  §  15.00(bb),  trading  account 
controllers  are  natural  persons  “who  by  power  of 
attorney  or  otherwise  actually  direcit]  the  trading  of 
a  trading  account”.  In  the  event  that  ajrespondent’s 
trading  in  a  reportable  trading  account  is  conducted 
in  whole  or  in  part  through  an  automated  trading 
system  (“ATS”),  when  submitting  New  Form  102A 
the  respondent  should  consider  whether  any 
operator,  supervisor,  or  other  individual  involved 
in  the  administration  of-such  ATS  meets  the 
definition  of  trading  account  controller  with  respect 
to  the  trading  account.  The  Commission  recognizes 
that,  for  some  respondents,  the  individuals 
involved  in  the  administration  of  an  ATS  may  not 
qualify  as  trading  account  controllers.  The 
(Commission  further  recognizes  that  the 
administration  of  ATSs  may  vary  from  one 
respondent  to  another,  and  that  such  variance  may 
impact  which  natural  persons  a  respondent 
identifles  as  trading  account  controllers  for 
accounts  whose  trading  is  conducted  in  whole  or 
in  part  through  an  ATS. 

See  question  6  on  Form  102B. 

See  infra  the  discussion  of  §  17.02(b)  in  section 
VII,  which  provides  additional  information 
regarding  changes  to  the  timing  of  New  Form  102A 
reporting  made  in  response  to  comments  on  the 
NPRM. 

Unless  otherwise  specified  by  the  Commission 
or  its  designee,  the  stated  time  in  the  hnal  rules  is 
eastern  time  for  information  concerning  markets 
located  in  that  time  zone,  and  central  time  for 
information  concerning  all  other  markets,  in 
accordance  with  §  17.02(a). 
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reportable.  This  form  must  include  all 
required  information,  including  the 
names  of  the  owner(s)  and  controller(s) 
of  each  trading  account  that  is  not  aii 
omnibus  account,  and  that  comprises  a 
special  account  reported  on  the  form. 
However,  the  reporting  party  may 
provide  certain  supplemental 
information  regarding  such  owner(s) 
and  controller(s)  on  a  later  date.  No  later 
than  9  a.m.  on  the  third  business  day 
following  the  date  on  which  the  special 
account  becomes  reportable,  the 
reporting.party  may  update  its  Form  102 
submission  to  provide  information  with 
respect  to  such  owner(s)  and 
controller(s)  other  than  their  names 
[e.g.,  their  address  and  other  contact 
information).®®  The  final  rules  also 
include  an  “on-call”  provision,  which 
requires  a  102A  to  be  submitted  on  such 
other  date  as  directed  by  special  call  of 
the  Commission. 

iv.  Timing  of  102A  Change  Updates  and 
Refresh  Updates 

The  final  rules  also  require  reporting 
parties  .to  submit  an  updated  Form  102A 
in  the  event  that  a  change  occurs  that 
causes  the  information  submitted  on  the 
form  to  no  longer  he  accurate  (“change 
updates”).  Change  updates  must  be 
submitted  according  to  the  bifurcated 
schedule  described  in  the  preceding 
paragraph.  The  final  rules  also  include 
an  “on-call”  provision,  which  requires 
102 A  change  updates  to  be  submitted  on 
such  other  date  as  directed  by  special 
call  of  the  Commission. 

In  addition  to  change  updates, 

§  17.02(b)  requires  that,  starting  on  a 
date  specified  by  the  Commission  or  its 
designee  and  at  the  end  of  each  annual 
increment  thereafter  (or  such  other  date 
specified  by  the  Commission  or  its 
designee  that  is  equal  to  or  greater  than 
six  months),  each  FCM,  clearing 
member,  orToreign  broker  resubmit 
every  102 A  that  it  has  submitted  to  the 
Commission  or  its  designee  for  each  of 
its  special  accounts  (“refresh  updates”). 
The  goal  of  the  refresh  update  provision 
for  102A  is  to  establish  discrete  points 
in  time  where  all  102  A  data  is 
considered  accurate  and  reliable, 
thereby  avoiding  tbe  data  drift  that  is 
often  associated  with  long-term  data 
collection  efforts. 

Both  the  change  update  and  refresh 
update  provisions  of  §  17.02(b)  include 
a  sunset  provision.  An  FCM,  clearing 
member,  or  foreign  broker  may  stop 

"^Specifically,  the  information  marked  as 
‘Follow-On  Information’  in  questions  lO(ii)  and  (iii) 
on  New  Form  102A  may  be  provided  within  three 
business  days.  All  other  required  fields  on  New, 
Form  102A  must  be  completed  by  9:00  a.m.  the 
following  business  day.  See  New  Form  102A  in  the 
Appendix  to  these  final  rules  for  more  information. 


providing  change  updates  or  refresh 
updates  for  a'Form  102A  that  it  has 
submitted  to  the  Commission  for  any 
special  account  upon  notifying  the 
Commission  or  its  designee  that  the 
account  in  question  is  no  longer 
reportable  as  a  special  account  and  has 
not  been  reportable  as  a  special  account 
for  the  past  six  months.  If  a  reporting 
party  so  notifies  the  Commission,  and 
the  special  account  becomes  reportable 
again  at  a  subsequent  date,  then  the 
reporting  party  would  be  required  to  file 
a  new  Form  102A. 

B.  Volume-Triggered  Fornt  102B 
(Volume  Threshold  Accounts) 

i.  Volume  Threshold  Accounts  and 
Reportable  Trading  Volume  Level 

New  Form  102B  of  New  Form  102 
introduces  a.  new  volume-based 
reporting  structure  not  found  in  current 
Form  102.  While  current  Form  102 
reporting  requirements  arise  when  an 
account  (or  collection  of  related 
accounts)  has  a  reportable  position, 

102B  reporting  is  triggered  when  an 
individual  trading  account  meets  a 
specified  trading  volume  level  in  an 
individual  product  and,  as  a  result, 
becomes  a  “volume  threshold  account.” 
Volume  threshold  account,  as  defined 
below  in  final  §  15.00(x),  means  any 
trading  account  that  carries  reportable 
trading  volume  on  or  subject  to  the  rules 
o/  a  reporting  market  that  is  a  DCM  or 
SEF.^°  The  reportable  trading  volume 
level  (“RTVL”)  is  defined  in  final 
§  15.04  as  trading  volume  of  50  or  more 
contracts,  during  a  single  trading  day, 
on  a  single  reporting  market  that  is  a 
DCM  or  SEF,  in  all  instruments  that 
such  reporting  market  designates  with 
the  same  product  identifier  (including 
purchases  and  sales,  and  inclusive  of  all 
expiration  months).^*  As  noted  above. 

See  supra  section  1(A)  for  an  explanation  of  the 
reporting  markets  relevant  to  102B  filings,  and  infra 
sections  VII  and  IX  for  amendments  to  the 
definition  of  “reporting  market.”  See  also  infra  the 
discussion  of  §  15.00(x)  in  section  VII,  which 
provides  additional  information  reguding  changes 
to  the  definition  of  volume  threshold  account  made 
in  response  to  comments  on  the  NPRM. 

^*’The  RTVL  is  based  on  the  Commission’s 
analysis  of  DCM  trade  data  received  through  the 
TCR  from  a  sample  of  DCMs  during  a  recent  six 
month  period.  It  is  calibrated  to  yield  information 
with  respect  ta  those  trading  accounts  that  are 
responsible  for  a  substantial  percentage  of  trading 
volume,  while  minimizing  the  adopted  regulations’ 
impact  on  low-volume  accounts  whose  trading 
activity  does  not  warrant  inclusion  in  the  adopted 
reporting  and  identification  regime.  Based  on  the 
sample  data  set  used  in  the  Commission’s  analysis, 
the  RTVL  would  result  in  the  reporting  and 
identification  of  approximately  one-third  of  the 
trading  accounts  reported  in  the  sample  data  set. 
However,  due  to  the  concentration  of  trading 
activity  among  a  minority  of  accounts  and  some 
accounts’  tendency  to  be  active  in  more  than  one 
product,  the  RTVL,  as  adopted,  would  nonetheless 


volume  threshold  accounts  could 
reflect,  without  limitation,  trading  in 
futures,  options  on  futures,  swaps,  and 
any  other  product  traded  on  or  subject 
to  the  rules  of  a  DCM  or  SEF. 

ii.  102B  Form  Requirements 

As  a  threshold  question,  102B 
requires  that  clearing  members  provide, 
in  response  to  question  2,  the  trading 
account  number  of  any  trading  account 
that  meets  the  criteria  for  a  volume 
threshold  account:  any  related  short 
code(s)  for  such  account;  and  the  name 
of  the  reporting  market  (j.e.  the  DCM  or 
SEF)  at  which  the  volume  threshold 
account  had  reportable  trading  volume. 
These  data  points  are  necessary  to 
report  and  identify  volume  threshold 
accounts  in  TCRs  received  from  DCMs, 
or  similar  transactibn-based  reports  that 
may  be  received  from  SEFs,  and  to  link 
the  volume  threshold  account  to  other 
Commission’s  surveillance  databases. ^2 
The  data  points  will  also  assist  the 
Commission  in  identifying  traders 
whose  end-of-day  open  interest  does  not 
reach  reportable  levels  on  Form  102A, 
but  whose  intra-day  trading  reaches  the 
voluine  threshold,  thus  enabling  the 
Commission  to  monitor  trading  that 
could  potentially  impact  markets  during 
concentrated  periods  of  intra-day 
trading. 

Second,  102B  requires  that  clearing 
members  provide,  in  response  to 
question  3,  the  volume  threshold 
account’s  associated  special  account 
number,  if  applicable.  This  information 
will  permit  the  Commission  to  more 
effectively  and  efficiently  connect 
position  data  received  via  the  large 
trader  reporting  system  and  trade  data 
received  via  the  TCR. 

Third,  102B  requires  that  clearing 
members  indicate,  in  response  to 
question  4,  whether  the  volume 
threshold  account  is  an  omnibus 
account,  or  used  to  execute  trades  for  an 
omnibus  account.  If  the  account  is  an 
omnibus  account  or  used  to  execute 
trades  for  an  omnibus  account,  question 
4  requires  clearing  members  to  indicate 
whether  the  account  is  a  house  or 
customer  omnibus  account,  and  to 
provide  information  sufficient  to 
uniquely  identify  and  contact  the 
originator  of  the  account  (e.g.,  the 
originator’s  name,  address  and  phone 

result  in  the  identification  of  at  least  85%  of  the 
trading  volume  in  approximately  90%  of  the 
products  in  the  sample  data  set,  as  measured  at  the 
conclusion  of  the  six-month  period  sampled  by  the 
Commission.  See  the  discussion  of  §  15.04  in 
section  VII  below  for  additional  information 
regarding  the  application  of  the  RTVL  to  produc;ts 
traded  on  or  subject  to  the  rules  of  a  SEF. 

See  supra  section  1(B)  fora  discussion  of  the 
TCR. 
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number,  among  other  information)/^ 
More  detailed  information  regarding 
ownership  and  control  with  respect  to  a 
volume  threshold  account  that  is  a 
customer  omnibus  account  will  be 
collected  separately  at  the  Commission’s 
request,  from  the  omnibus  account’s 
originating  firm  {via  a  New  Form  71), 
also  adopted  herein  and  described 
below. 

Fourth,  102B  requires  clearing 
members  to  provide  information,  in 
response  to  question  5,  sufficient  to 
uniquely  identify  and  contact  each 
owner  of  a  volume  threshold  account 
that  is  not  an  omnibus  account  (e.g.,  the 
owner’s  name,  address  and  phone 
number,  among  other  information).  For 
each  account  owner  that  is  not  a  natural 
person,  question  5  also  requests,  among 
other  identifying  information,  a  contact 
name,  contact  job  title,  and  the 
relationship  of  the  contact  to  the 
accoimt  owner.  Finally,  the  Commission 
requests  that  clearing  members  provide 
information,  in  response  to  question  6, 
sufficient  to  uniquely  identify  and 
contact  each  volume  threshold  account 
controller  of  an  account  that  is  not  an 
omnibus  account.  Pursuant  to  final 
§  15.00(cc),  a  volume  threshold  account 
controller  must  be  a  natural  person.  The 
requested  information  includes  the 
name  of  the  account  controller(s), 
address,  phone  number  and  job  title, 
together  with  the  name  of  the 
controller’s  employer  and  other 
identifying  information.^'* 


See  supra  note  41.  Form  102B  also  requires  the 
reporting  party  to  provide  the  LEI  (if  any)  of  any 
omnibus  acxxiunt  originator  and  volume  threshold 
account  ownerfs)  reported  on  the  form.  As  noted  in 
the  footnotes  to  the  reporting  forms  in  the 
Appendix,  if  a  reporting  party  provides  an  LEI  on 
Form  102B  that  was  issued  by  the  QQ  Utility  (or 
by  any  other  CFTC-accepted  LEI  provider),  then  the 
reporting  party  is  not  required  to  report  any  of  the 
fields  marked  as  "Optional  Fields”  in  the  relevant 
question  (i.e.,  name  and  address),  provided  that 
such  optional  fields  were  reported  to  the  CICI 
Utility  (or  other  UF'^l'C-accepted  LEI  provider)  and 
are  associated  with  the  relevant  LEI.  Footnotes  to 
the  reporting  forms  in  the  Appendix  contain 
instructions  regarding  other  fields  that  are  not 
required  to  be  reported  in  certain  circumstances. 

As  with  Form  102A.  respondents  should  report 
alt  individuals  meeting  the  definition  of  volume 
threshold  account  controller  on  Form  102B.  In  the 
event  that  a  respondent's  trading  in  a  reportable 
volume  threshold  account  is  conducted  in  whole  or 
in  part  through  an  ATS,  when  submitting  New 
Form  102B  the  respondent  should  consider  whether 
any  operator,  supervisor,  or  other  individual 
involved  in  the  administration  of  such  ATS  meets 
the  definition  of  volume  threshold  account 
controller  with  respect  to  the  volume  threshold 
account.  The  Commission  recognizes  that,  for  some 
respondents,  the  individuals  involved  in  the 
administration  of  an  ATS  may  not  qualify  as 
volume  threshold  account  controllers.  Sm  supra 
section  V(A)(ii). 


iii.  Timing  of  102B  Reporting 

This  rulemaking  imposes  a  bifurcated 
deadline  for  submitting  certain 
information  on  New  Form  102B, 
Reporting  parties  cire  required  to  submit 
a  completed  Form  102B  to  the 
Commission  no  later  than  9  a.m.  on  the 
business  day  following  the  date  on 
which  the  volume  threshold  account 
becomes  reportable.  This  form  must 
include  all  required  information, 
including  the  names  of  the  owner(s)  and 
controller(s)  of  each  volume  threshold 
account  reported  on  the  form  that  is  not 
an  omnibus  account.  However,  the 
reporting  party  may  provide  certain 
supplemental  information  regarding 
such  owner(s)  and  controller's)  on  a 
later  date.  No  later  than  9  a.m.  on  the 
third  business  day  following  the  date  on 
which  the  volume  threshold  account 
becomes  reportable,  the  reporting  party 
may  update  its  Form  102  submission  to 
provide  information  with  respect  to 
such  owner(s)  and  controller(s)  other 
than  their  names  (e.g.,  their  address  and 
other  contact  information).^®  The  final 
rules  also  include  an  “on-call” 
provision,  which  requires  a  102B  to  be 
submitted  on  such  other  date  as  directed 
by  special  call  of  the  Commission. 

iv.  Timing  of  102B  Change  Updates  arid 
Refresh  Updates 

The  final  rules  also  require  reporting 
parties  to  submit  an  updated  Form  102B 
in  the  event  that  a  change  occurs  that  * 
causes  the  information  submitted  on  the 
form  to  no  longer  be  accurate  (“change 
updates”).  Change  updates  must  be 
submitted  according  to  the  bifurcated 
schedule  described  in  the  preceding 
paragraph.  The  final  rules  also  include 
an  “on-call”  provision,  which  requires 
102B  change  updates  to  be  submitted  on 
such  other  date  as  directed  by  special 
call  of  the  Commission. 

In  addition  to  change  updates, 

§  17.02(c)  requires  that,  starting  on  a 
date  specified  by  the  Commission  or  its 
designee  and  at  the  end  of  each  annual 
increment  thereafter  (or  such  other  date 
specified  by  the  Commission  or  its 
designee  that  is  equal  to  or  greater  than 
six  months),  each  clearing  member 
resubmit  every  102B  that  it  has 


See  infra  the  discussion  of  §  17.02(c)  in  section 
VII,  which  provides  additional  infonnation 
regarding  changes  to  the  timing  of  New  Form  102B 
reporting  made  in  response  to  comments  on  the 
NPRM. 

76  Specifically,  the  information  marked  as 
‘Follow-On  Information'  in  questions  5  and  6  on 
New  Form  102B  may  be  provided  within  three 
business  days.  All  other  required  fields  on  New 
Form  102B  must  be  completed  by  9:00  a.m.  the 
following  business  day  (including  question  4,  with 
respect  to  onmibus  account  information).  See  New 
Form  102B  in  the  Appendix  to  these  final  rules  for 
more  information. 


submitted  to  the  Commission  for  each  of 
its  volume  threshold  accounts  (“refresh 
updates”).  The  goal  of  the  refresh 
update  provision  for  102B  is  to  establish 
discrete  points  in  time  where  all  102B 
data  is  considered  accurate  and  reliable, 
thereby  avoiding  the  data  drift  that  is 
often  associated  with  long-term  data 
collection  efforts. 

Both  the  change  update  and  refresh 
update  provisions  of  §  17.02(c)  include 
a  sunset  provision.  A  clearing  member 
may  stop  providing  change  updates  or 
refresh  updates  for  a  Form  102B  that  it 
has  submitted  to  the  Commission  for 
any  volume  threshold  account  upon 
notifying  the  Commission  or  its 
designee  that  the  account  in  question 
executed  no  trades  in  any  product  in  the 
past  six  months  on  the  reporting  market 
at  which  the  volume  threshold  account 
reached  the  reportable  trading  volume 
level.  If  a  reporting  party  so  notifies  the 
Commission  ,  and  the  volume  threshold 
account  becomes  reportable  again  at  a 
subsequent  date,  then  the  reporting 
party  would  be  required  to  file  a  new 
Form  102B. 

C.  Position-Triggered  Form  102S 
(Consolidated /Accounts) 

i.  102S  Form  Requirements 

Section  102S  of  New  Form  102  is 
designed  to  facilitate  the  electronic 
submission  of  102S  filings.  Such  filings 
are  currently  being  submitted  to  the 
Commission  (pursuant  to  §'17  CFR 
20.5(a))  through  a  non-automated 
process.  As  noted  above,  pursuant  to 
§  20.5(a),  102S  filings  must  be  filed  by 
a  part  20  reporting  party  (a  swap  dealer 
or  clearing  firm)  for  each  reportable 
counterparty  consolidated  account 
when  such  account  first  becomes 
reportable,  and  “shall  consist  of  the 
name,  address,  and  contact  information 
of  the  counterparty  and  a  brief 
description  of  the  nature  of  such 
person’s  paired  swaps  and  swaptions 
market  activity.”  By  incorporating 
102S  in  New  Form  102,  these  rules  will 
request  more  detailed  ownership  and 
control  information  regarding  identified 
consolidated  accounts,  and  require  the 
submission  of  consolidated  account 
reporting  via  an  automated 
submission.^®  As  explained  above,  102S 


77 17  CFR  20.5(a). 

78  See  supra  note  41.  Form  102S  also  requires  the 
reporting  party  to  provide  the  LEI  (if  any)  of  any 
omnibus  account  originator  and  consolidated 
account  owner(s)  and  controller(s)  reported  oh  the 
form.  As  noted  in  the  footnotes  to  the  reporting 
forms  in  the  Appendix,  if  a  reporting  party  provides 
an  LEI  on  Form  102S  that  was  issued  by  the  CICI 
Utility  (or  by  any  other  CFTC-accepted  LEI 
provider),  then  the  reporting  party  is  not  required 
to  report  any  of  the  fields  marked  as  “Optional 
Fields”  in  the  relevant  question  (i.e.,  name  and 
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will  also  incorporate  considerations 
developed  in  the  Swaps  Large  Trader 
Guidebook  for  compliance  with  part  20. 
These-rules  will  replace  the  102S 
submission  procedure  and  guidance  in 
the  Swaps  Large  Trader  Guidebook. 

ii.  Timing  of  102S  Reporting,  Change 
^Updates  and  Refresh  Updates  « 

The  timing  for  submitting  new  102S 
filings  will  continue  to  be  subject  to 
current  §  20.5(a)(3).®® 

Section  20.5(a)(4)  of  the  final  rules 
requires  that  if  any  change  causes  the 
information  filed  on  a  102S  for  a 
consolidated  account  to  no  longer  be 
accurate,  an  updated  102S  must  be  filed 
with  the  Commission  no  later  than  9:00 
a.m.  on  the  business  day  after  such 
change  occurs,  or  on  such  other  date  as 
directed  by  special  call  of  the 
Commission  (“change  updates”). 

In  addition  to  change  updates,  final 
§  20.5(a)(5)  requires  that,  starting  on  a 
date  specified  by  the  Commission  or  its 
designee  and  at  the  end  of  each  annual 
increment  thereafter  (or  such  other  date 
specified  by  the  Commission  or  its 
designee  that  is  equal  to  or  greater  than 
six  months),  each  clearing  member  or 
swap  dealer  must  resubmit  every  102S 
that  it  has  submitted  to  the  Commission 
for  each  of  its  consolidated  accounts 
(“refresh  updates”).  As  with  the  102A 
and  102B,  discussed  above,  the  goal  of 
the  refresh  update  provision  is  to 
establish  discrete  points  in  time  where 
all  102S  data  is  considered  accurate  and 
reliable.  The  Commission  is  proposing 
the  refi-esh  update  provision  in  an  effort 
to  maintain  accurate  102S  data,  and  to 
avoid  the  data  drift  which  is  often 
associated  with  long-term  data 
collection  efforts. 

Both  the  change  update  and  refi’esh 
update  provisions  of  §  20.5(a)  include  a 
sunset  provision.  A  clearing  member  or 
swap  dealer  may  stop  providing  change 
updates  or  refi’esh  updates  for  a  Form 
102S  that  it  has  submitted  to  the 
Commission  for  any  consolidated 
account  upon  notifying  the  Commission 
or  its  designee  that  the  account  in 
question  is  no  longer  reportable  as  a 
consolidated  account  and  has  not  been 
reportable  as  a  consolidated  account  for 

address!,  provided  that  such  optional  helds  were 
reported  to  the  CICI  Utility  (or  other  CFTC-accepted 
LEI  provider)  and  are  associated  with  the  relevant 
LEI.  Footnotes  to  the  reporting  forms  in  the 
Appendix  contain  instructions  regarding  other 
fields  that  are  not  required  to  be  reported  in  certain 
circumstances. 

See  Swaps  Large  Trader  Guidebook  at  p.  26  and 
p.  91,  Appendix  D.  See  also  supra  note  12. 

17  CFR  20.5(a)(3)  provides:  “Reporting  entities 
shall  submit  a  102S  filing  within  three  days 
following  the  first  day  a  consolidated  account  first 
becomes  reportable  or  at  such  time  as  instructed  by 
the  Commission  upon  special  call." 


the  past  six  months.  If  a  reporting  party 
so  notifies  the  Commission,  and  the 
consolidated  account  becomes 
reportable  again  at  a  subsequent  date, 
then  the  reporting  party  would  be 
required  to  file  a  new  Form  102S. 

D.  Form  71  (Omnibus  Accounts-and 
Sub-Accounts) 

New  Form  71  (“Identification  of 
Omnibus  Accounts  and  Sub-Accounts”) 
will  be  sent,  in  the  Commission’s 
discretion,  in  the  event  that  a  volume 
threshold  account  is  identified  as  a 
customer  omnibus  account  on  Form 
102B.  The  Commission  will  send  New 
Form  71  via  a  special  call  to  the 
originating  firm  of  such  an  account.  The- 
Commission  will  provide  the  relevant 
account  number  and  reporting  market 
reported  on  the  102B  when  sending  the 
Form  71.  Recipients  of  a  Form  71  will 
be  required  to  provide  information 
regarding  any  account  to  which  the 
customer  omnibus  account  allocated 
trades  that  resulted  in  reportable  trading 
volume  for  the  account  receiving  such 
allocations  (a  “reportable  sub-account”) 
on  a  specified  trading  date.®^  Form  71 
is  designed  to  permit  originating  firms 
to  report  the  required  information 
directly  to  the  Commission  without 
requiring  such  firms  to  disclose 
information  regarding  customers  to 
potential  competitors.  If  a  reportable 
sub-account  is  itself  an  omnibus 
account  (an  “omnibus  reportable  sub¬ 
account”),  then  the  originating  firm  will 
be  required  to  (a)  indicate  whether  the 
omnibus  reportable  sub-account  is  a 
house  or  customer  omnibus  account  and 
(b)  identify  the  originator  of  the 
omnibus  reportable  sub-account. 
Another  Form  71  will  be  sent,  at  the 
discretion  of  Commission  staff,  to  the 
originator  of  a  customer  omnibus 
reportable  sub-account  identified  on 
Form  71.  At  its  discretion,  the 
Commission  will  continue  to  reach 
through  layered  customer  omnibus 
reportable  sub-accounts  via  successive 
Form  71s  until  reaching  all  reportable 
sub-accounts,  if  any,  that  are  not 
omnibus  sub-accounts. 

If  a  reportable  sub-account  identified 
on  Form  71  is  not  an  omnibus  sub¬ 
account,  then  the  originating  firm  will 
be  required  to  identify  the  owner(s)  and 
controller(s)  of  the  non-omnibus 
reportable  sub-account.  A  New  Form  40 
will  be  sent,  via  a  special  call  at  the 
discretion  of  the  Commission,  to  such 
owner(s)  and  controller(s).  Form  71  will 
therefore  enable  the  Commission  to 
collect  the  same  level  of  information 

*'  The  relevant  trading  date  will  be  specified  by 
Commission  staff  on  Form  71  .at  the  time  the  special 
call  is  made. 


regarding  owners  and  controllers  (via  a 
subsequent  New  Form  40)  that  the 
Commission  will  collect  with  respect  to 
a  non-omnibus  volume  threshold 
account  identified  on  102B.  The  key 
data  points  to  be  collected  in  Form  71 
are  summarized  below.' 

As  a  threshold  question,  section  A  of 
Form  71  requires  the  originator  of  an 
omnibus  volume  threshold  account  or  a 
reportable  sub-account  to  confirm 
certain  identifying  information 
regarding  the  originator.  Such 
information  would  have  been  reported 
to  the  Commission  by  an  omnibus 
Account  cari^^ing  firm  on  Form  102B  or 
on  a  preceding  Form  71  (e.g.,  the 
originator’s  name,  address  and  phone 
number),  and  used  to  auto-populate  the 
present  Form  71.  The  originator  is 
prompted  to  update  any  incorrect 
information  provided  in  Section  A. 

Second,  section  B-of  Form  71  requires 
the  originator  to  provide  certain 
information  regarding  the  allocation  of 
trades  from  a  specified  account  number, 
and  on  a  specified  date  and  reporting 
market,  to  another  account  (called  a 
“recipient  account”).  Specifically,  the 
originator  is  required  to  indicate 
whether:  (1)  It  allocated  trades  from  the 
specified  account  number  on  the 
specified  date  and  reporting  market  that 
resulted  in  reportable  trading  volume 
for  a  recipient  account;  (2)  it  allocated 
trades  from  the  specified  account 
number  on  the  specified  date  and 
reporting  market,  but  the  allocations  did 
not  sum  to  reportable  trading  volume  for 
a  recipient  account  on  such  date;  or  (3) 
it  did  not  allocate  any  trades  from  the 
spetfified  account  number  on  the 
specified  date  and  reporting  market. 

If  condition  (1)  is  met,  the  originator 
is  required  to  indicate  in  section  B 
whether  the  reportable  sub-accouid  is 
an  omnibus  reportable  sub-account.  If 
so,  the  originator  is  required  to  indicate 
whether  the  omnibus  reportable  sub- 
-  account  is  a  house  or  customer  omnibus 
account,  and  to  provide  information 
sufficient  to  identify  and  contact  the 
originator  of  the  sub-account  (e.g.,  the 
originator’s  name,  address  and  phone 
number,  and  a  contact  name,  contact  job 
title,  and  the  relationship  of  the  contact 
to  the  originator).  As  noted  above, 
another  Form  71  will  be  sent  at  the 
discretion  of  Commission  staff  to  the 
originator  of  a  customer  omnibus 
reportable  sub-account  identified  in 
response  to  section  B  of  Form  71. 
Therefore,  Form  71  may  be  sent  to  a 
chain  of  such  originators  if  each 
originator  allocated  trades  to  another 
customer  omnibus  reportable  sub¬ 
account. 

If  the  reportable  sub-account  is  not  an 
omnibus  sub-account,  the  originator  is 
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required  to  provide  information 
sufficient  to  identify  and  contact  the 
ownerfs)  and  controller(s)  of  such  non- 
omnihus  reportable  sub-account  (e.g., 
the  name,  address  and  phone  number  of 
the  ownerfs)  and  controllerfs)).  This 
information  will  enable  the 
Commission,  in  its  discretion,  to  send  a 
New  Form  40  to  such  ownerfs)  and 
controllerfs). 

E.  New  Form  40  (Reporting  Traders) 

In  these  final  rules,  the  Commission 
adopts  a  revised  Form  40  that  will  be 
sent,  on  special  call  of  the  Commission, 
to  individuals  and  other  entities 
identified  on  any  of  102A,  idZB,  and 
Form  71.  As  adopted  herein.  New  Form 
40,  still  referred  to  as  the  “Statement  of 
Reporting  Trader,”  will  continue  to 
serve  the  function  traditionally  met  by 
current  Form  40.  New  Form  40  will 
provide  the  Commission  with  detailed 
information  regarding  both  the  business 
activities  and  the  ownership  and  control 
structure  of  a  reporting  trader  identified 
in  the  Commission’s  Form  102  program 
fas  updated  by  these  final  rules).  New 
Form  40  will  also  be  the  vehicle  through 
which  market  participants  subject'  to  17 
CFR  20.5fb)  submit  their  40S  filings, 
and  will  be  used  to  collect  additional 
information  regarding  the  owners  and 
controllers  of  non-omnibus  volume 
threshold  accounts  identified  by  Form 
71.  Those  entities  required  to  complete 
a  New  Form  40  will  be  under  a 
continuing  obligation,  per  direction  in 
the  special  call,- to  update  and  maintain 
the  accuracy  of  the  information 
submitted  on  New  Form  40  by 
periodically  updating  the  information 
on  the  New  Form  40  web  portal  or  by 
periodically  resubmitting  New  Form  40 
by  secure  I^P  transmission. 

Among  other  data.  New  Form  40  will 
request  the  following  regarding  the 
reporting  trader:  Contact  information  for 
the  individualfs)  responsible  for  the 
reporting  trader’s  trading  activities,  risk 
management  operations,  and  the 
information  on  the  New  Form  40;  if 
applicable,  omnibus  account  • 
information,  foreign  government 
affiliation  information,  and  an 
indication  regarding  the  reporting 
trader’s  status  as  a  domestic  or  non¬ 
domestic  entity;  information  regarding 
the  reporting  party’s  ownership 
structure  in  connection  with  its  parents 
and  subsidiaries;  information  regcu^ing 
the  reporting  trader’s  control 
relationships  with  other  entities; 
information  regarding  other 
relationships  with  persons  that 
influence  or  exercise  authority  over  the 
trading  of  the  reporting  trader;  an 
indication  regarding  swap  dealer  status 
and  major  swap  participant  status;  an 


indication  of  all  commodity  groups  and 
individual  commodities  that  the 
reporting  trader  presently  trades,  or 
expects  to  trade  in  the  near  future,  in 
derivatives  markets;  and  other 
indications  regarding  the  nature  of  the 
reportingtrader’s  derivatives  trading 
activity.  The  form  includes  definitions 
of  certain  terms,  including  parent, 
subsidiary,  and  control,  to  be  used  for 
the  purpose  of  completing  New  Form 
40. 

New  Form  40  will  also  require 
reporting  traders  who  engage  in 
commodity  index  trading  (“CIT”),  as 
defined  in  the  new  form,  to  identify 
themselves  to  the  Commission.®^  New 
Form  40  defines  CIT  as:  (a)  An 
investment  strategy  that  consists  of 
investing  in  an  instrument  [e.g.,  a 
commodity  index  fund,  exchange-traded 
fund  for  commodities,  or  exchange- 
traded  note  for  commodities)  that  enters 
into  one  or  more  derivative  contracts  to 
track  the  performance  of  a  published 
index  that  is  based  on  the  price  of  one 
or  more  commodities,  or  commodities 
in  combination  with  other  securities;  or 
(b)  an  investment  strategy  that  consists 
of  entering  into  one  or  more  derivative 
contracts  to  track  the  performance  of  a 
published  index  that  is  based  on  the 
price  of  one  or  more  commodities,  or 
commodities  in  combination  with  other 
securities.  Reporting  traders  engaged  in 
err  as  defined  in  (b)  are  required  to 
indicate  whether  they  are,  in  the 
aggregate,  pursuing  long  exposure  or 
short  exposure  with  respect  to  the 
relevant  commodities  or  commodity 
groups  listed  on  the  Form.®® 

VI.  Data  Submission  Standards  and 
Procedures 

A.  Overview 

During  the  comment  period  of  the 
NPRM,  the  Commission’s  data  and 
technology  staff  worked  with  potential 
reporting  parties  and  other  market 
participants  to  address  the  information 
technology  standards  associated  with 
the  rules  proposed  by  the  NFFM.®"* 
Following  these  discussions,  the 
Commission  established  two  submission 
methods  for  the  reporting  forms 
required  by  these  final  rules:  (a)  A  web- 
based  portal  and  (b)  an  XML-based, 
secure  FTP  data  feed.  While  the  NPRM 
contemplated  that  certain  forms  (Forms 
40/S  and  71)  could  be  submitted  only 
via  the  web  portal,  these  final  rules  . 
provide  that  reporting  parties  may 

“  See  question  14  in  New  Form  40. 

See  question  14ii(a)  in  New  Form  40. 

**  Summaries  of  these  discussions  are  available 
through  the  Commission’s  Web  site  at:  http:// 
comments.cftc.gov/PublicComments/CommentUst. 
aspx?id=1247. 


submit  each  of  the  new  or  revised  forms 
through  either  the  web-based  portal  or 
the  FTP  data  feed,  in  order  to  provide 
additional  flexibility  to  reporting 
parties.  The  Commission  is  offering  two 
filing  methods  for  each  form  because  it 
anticipates  a  wide  range  of 
technological  capabilities  among 
reporting  peulies  (varying  based  on  the 
relative  size  and  experience  of  a  given 
reporting  party).  Reporting  parties  will 
be  able  to  select  the  submission  method 
that  works  best  with  their  existing  data 
and  technology  infi'astructure  and  the 
number  of  filings  they  expect  to  make. 
Those  reporting  parties  electing  to 
submit  information  through  the  FTP 
data  feed  should  contact  the 
Commission,  which  will  provide  the 
necessary  technical  information  to 
establish  the  data  feed.  Following  the 
publication  of  these  final  rules,  the 
Commission  intends  to  publish  a  data 
compliance  guidebook  with  detailed 
instructions  for  the  two  submission 
methods.®® 

When  a  reporting  party  identifies  a 
new  account  on  New  Form  102A,  102B 
or  102S,  the  Commission  will  evaluate 
the  account  to  determine  whether  to 
request  a  New  Form  40/40S  or  New 
Form  71  via  a  special  call.  If  the 
Commission  determines  to  send  a  New 
Form  40/40S  or  New  Form  71  to  the 
applicable  reporting  trader  or  account 
originator,  the  Commission  will  contact 
the  reporting  party  (generally  via  email, 
using  the  emaif  address  provided  on  the 
New  Form  102).  The  Commission  will 
provide  instructions  fo^  submitting  the 
applicable  form  through  either  the  web- 
based  portal  or  secure  FTP  data  feed. 
Depending  on  the  information  provided 
in  New  Form  71,  the  Commission  may 
require  a  New  Form  40  or  New  Form  71 
fi’om  additional  persons  or  entities 
identified  in  the  New  Form  71,  using 
the  same  process  described  above. 

B.  Schedule  of  Effective  Date  and 
Compliance  Date 

As  noted  above,  these  final  rules 
include  separate  “effective”  and 
“compliance”  dates: 

•  The  effective  date  of  these  final 
rules  will  be  February  18,  2014. 

•  The  compliance  date,  however,  will 
be  delayed  by  an  additional  180  days, 
with  the  result  that  the  compliance  date 
of  these  final  rules  will  be  August  15, 
2014. 

Between  the  publication  of  these  final 
rules  and  the  effective  date,  reporting 
parties  should  work  with  the 
Commission’s  data  and  technology  staff 

por  a  recent  example  of  a  similar  undertaking, 
see  the  Swaps  Large  Trader  Guidebook,  linked 
supra  at  nqte  46. 
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to  test  and  implement  any  information 
technology  standards  or  systems 
associated  with  the  final  rules.  During 
this  testing  period,  reporting  parties 
should  provide  all  test  data  or  form 
filings  requested  by  the  Commission’s 
data  and  technology  staff,  in  the  form 
and  manner  requested  by  staff.®®  In 
addition,  the  Commission  will  conduct 
beta  testing  of  each  submission  method 
prior  to  the  compliance  date.  All 
reporting  parties  subject  to  the  final 
rules  must  be  in  full  compliance  by  the 
compliance  date,  including  having 
submitted  complete  and  accurate  filings 
using  one  of  the  two  submission 
methods  described  above. 

Vn.  Review  of  NPRM  and  Summary  of 
Final  Rules 

A.  Part  15 

i.  §  15.00(q) — Reporting  Market 
NPRM  Proposal 

Proposed  §  15.00(q)  revised  the 
definition  of  “reporting  market”  in 
current  §  15.00(q)  to  replace  the 
provision’s  cross-reference  to  section 
la(29)  of  the  Act  with  a  cross-reference 
to  §  la(40).  The  proposed  rule  also 
revised  current  §  15.00(q)  to  remove  the 
provision’s  reference  to  derivatives 
transaction  execution  facilities 
(“DTEFs”).87 

Discussion  of  Final  Rule 

No  comments  were  received 
pertaining  to  the  proposed  rule,  and  the 
Commission  is  adopting  proposed 
§  15.00(q)  without  modification. 

ii.  §  15.00{t) — Control 
NPRM  Proposal 

Proposed  §  15.00(t)  added  “control” 
to  the  list  of  defined  terms  in  §  15.00.®® 

®**The  Commission  will  protect  proprietary 
information  consistent  with  the  Freedom  of 
Information  Act  and  17  CFR  part;l45,  “Commission 
Records  and  Information.”  In  addition,  section 
8(a)(1)  of  the  Act  strictly  prohibits  the  Commission, 
unless  specifically  authorized  by  the  Act,  from 
making  public  “data  and  information  that  would 
separately  disclose  the  business  transactions  or 
market  positions  of  any  person  and  trade  secrets  or 
names  of  customers.”  The  Commission  is  also 
required  to  protect  certain  information  contained  in 
a  government  system  of  records  according  to  the 
Privacy  Act  of  1974,  5  U.S.C.  552a. 

17  CFR  15.00(q)  and  15.02.  The  Dodd-Frank 
Act  modified  section  la  of  the  CEA.  As  a  result,  the 
definition  of  “registered  entity”  previously  found  in 
section  la(29)  of  the  CEA  is  now  in  section  la(40). 
In  the  NPRM,  the  Commission  proposed  to  revise 
current  §  15.00(q)  so  that  it  cites  to  section  la(40) 
for  the  definition  of  registered  entity.  The 
Commission  also  proposed  to  revise  current 
§  15.00(q)  by  removing  the  provision’s  reference  to 
DTEFs,  a  category  of  regulated  markets  that  was 
eliminated  by  se^ion  734  of  the  Dodd-Frank  Act. 

®®The  definition  of  “control”  in  §  15.00  is  based 
upon  the  definition  of  "controlled  account”  in 
section  1.3(j)  of  the  Commission’s  regulations. 


The  Commission’s  proposed  definition, 
which  applied  only  to  special  accounts 
(New  Form  102A)  and  consolidated 
accounts  (Form  102S),  defined  control 
as  “to  actually  direct,  by  power  of 
attorney  or  otherwise,  the  trading  of  a 
special  account  or  a  consolidated 
account.”  The  proposed  definition 
specified  that  special  accounts  and 
consolidated  accounts  may  have  more 
than  one  controller.  The  Commission 
notes  that  the  proposed  definition  of 
“control”  applied  solely  for  the  purpose 
of  satisfying  the  reporting  obligations 
under  parts  15  through  19  and  21  of  the 
Commission’s  regulations.  The 
proposed  definition  did  not  limit  or 
alter  existing  law  with  respect  to  the 
meaning  of  the  term  control  for  the 
purpose  of  enforcing  other  requirements 
under  the  Act  and  the  Commission’s 
regulations,  including  those  relating  to 
position  liniits  or  manipulation. 
Similarly,  existing  requirements 
regarding  the  aggregation  of  positions  in 
separate  accounts  for  reporting  or  other 
purposes  under  the  Act  and. 

Commission  regulations  [e.g., 

§§  17.00(b)  and  150.4)  were  not  altered 
by  the  definition  of  “control”  proposed 
in  §  15.00(t). 

Summary  of  Comments  on  NPRM 
Proposal 

FLA  commented  that  it  would  be 
difficult  and/or  meaningless  to  provide 
the  requested  control  information, 
because  the  individuals  responsible  for 
trading  an  account  within  a  special 
account  or  a  volume  threshold  account 
can  change  often,  even  within  the  same 
trading  day.®®  Fmthermore,  “in  the  case 
of  algorithmic  trading  programs,  there 
likely  will  not  be  an  identifiable  • 
individual  who  ‘actually  directs  the 
trading’  of  the  program.  For  this  reason, 
FCMs  do  not  currently  collect  this 
information.”  FIA  recommended 
removing  the  requirement  to  identify 
account  controllers  on  Forms  102A  and 
102B.91 

®®CL-2012-FIA  supra  note  55  at  5. 

®®CL-2012-FIA  supra  note  55  at  6. 

CL-2012— FIA  supra  note  55  at  5.  The  2010 
CXZR^PRM  proposed  a  broader  definition  of  an 
account  controller:  “A  natural  person,  or  a  group  of 
natural  persons,  with  the  legal  authority  to  exercise 
discretion  over  trading  decisions  by  a  trading 
account,  with  the  authority  to  determine  the  trading 
strategy  of  an  automated  trading -system,  or 
responsible  for  the  supervision  of  any  automated 
system  or  strategy.”  In  a  conunent  letter  dated 
December  23,  2010,  FIA  commented  that  “this 
definition  cuts  too  broad  a  swath  and  would  require 
information  on  individuals  that  never  actually 
exercise  trading  authority  over  an  account  but, 
because  of  their  position  with  the  customer,  as  an 
owner  or  officer,  would  be  deemed  to  have  this 
authority  .  .  .  FIA  believes  the  definition  of  an 
account  controller  should  be  consistent  with  the 
Commission’s  definition  of  control  as  set  out  in 


Discussion  of  Final  Rule 

The  Commission  is  adopting 
proposed  §  15.00(t)  without 
modification.  At  the  same  time,  the 
Commission  is  modifying  the 
instructions  on  Form  102  in  response  to 
comments  that  discussed  the  difficulty 
of  identifying  individuals  that  exercise 
control  on  a  transient  basis,  such  as 
individuals  operating  an  automated 
trading  system  (“ATS”)  during  a  daily 
shift.  The  instructions  for  Form  102A 
and  Form  102B  have  been  revised  to 
state  that  respondents  should  report  all 
individuals  who  qualify  as  “trading 
account  controllers”  or  “volume 
threshold  account  controllers,”  as 
defined  in  §  15.00(bb)  and  (cc), 
respectively.®^  The  Commission  notes 
that  regardless  of  whether  the  trading  is  . 
carried  out  in  whole  or  in  part  through 
an  automated  trading  system  or  direct 
human  initiation,  the  underlying 
analysis  remains  the  same.  When 
completing  Form  102A  and  Form  102B, 
reporting  parties  should  identify  each 
person  that  satisfies  the  definition  of 
“trading  account  controller”  or  ^‘volume 
threshold  account  controller,”  as 
defined  in  §  15.00(bb)  and  (cc), 
respectively.  Once  respondents  have 
identified  all  individuals  meeting  the 
applicable  controller  definition  in  a 
Form  102A  or  Form  102B  submission, 
they  will  not  be  required  to  submit 
change  updates  to  the  submission  if  one 
previously  identified  controller  takes 
the  place  of  another  previously 
identified  controller. 

iii.  §  15.00(u) — Reportable  Trading 
Volume 

NPRM  Proposal 

Volume  threshold  accounts,  omnibus 
volume  threshold  accounts,  omnibus 
reportable  sub-accounts,  and  reportable 
sub-accounts  all  reflect  accounts  that 
execute  (or  receive  via  allocation  or 
give-up)  “reportable  trading  volume.” 
Proposed  §  15.00(u)  defined  reportable 
trading  volume  as  contract  trading 
volume  that  meets  or  exceeds  the  level 
specified  in  proposed  §  15.04.  Section 
15.04,  in  turn,  provided  that  reportable 
trading  volume  for  a  trading  account  is 
trading  volume  of  50  or  more  contracts, 
during  a  single  trading  day,  on  a  single 

Ckiinmission  Rule  1.3(^ind  generally  applied  at 
exchanges.”  The  definition  of  an  account  controller 
reflected  in  §  15.00(t)  and  (bb)-(dd)  of  these  final 
rules  is  based  on  Commission  Rule  1.3(j). 

®^The  Commission  recognizes  that,  for  some 
respondents  that  conduct  trading  in  a  reportable 
trading  account  or  volume  threshold  account  in 
whole  or  in  part  through  an  ATS,  the  individuals 
involved  in  the  administration  of  such  ATS  may  not 
qualify  as  trading  account  controllers  or  volume 
threshold  account  controllers:  See  supra  section 
V(A)(ii). 
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reporting  market  that  is  a  board  of  trade 
designated  as  a  contract  market  under 
section  5  of  the  Act  or  a  swap  execution 
facility  registered  under  section  5h  of 
the  Act,  in  all  instruments  that  such 
reporting  market  designates  with  the  . 
same  product  identifier  (including 
purchases  and  sales,  and  inclusive  of  all 
expiration  months). 

Discussion  of  Final  Rule 

See  below  the  discussion  of 
comments  received  regarding  the 
reportable  trading  volume  level 
proposed  by  §  15.04.  No  comments  were 
received  pertaining  specifically  to 
proposed  §  15.00(u),  and  the 
Commission  is  adopting  §  15.00(u) 
without  modification. 

iv.  §  15.00(v) — Direct  Market  Access 
NPRM  Proposal 

Proposed  §  15.00(v)  defined  direct 
market  access  (“DMA”)  as  “a 
connection  method  that  enables  a 
market  participant  to  transmit  orders  to 
a  DCM’s  electronic  trade  matching 
system  without  re-entry  by  another 
person  or  entity,  or  similar  access  to  the 
trade  execution  platform  of  a  SEF.” 
Pursuant  to  the  proposed  definition, 
such  access  could  be  provided  directly 
by  a  DCM  or  SEF,  or  by  a  3rd-party 
platform.  Proposed  Forms  102 A  and 
102B  required  an  FCM  to  indicate 
whether  a  trading  account  or  volume 
threshold  account  has  been  granted 
DMA  to  the  trade  matching  system  or 
the  respective  reporting  system  of  the 
applicable  reporting  market. 

Summary  of  Comments  on  NPRM 
Proposal 

FLA.  CME  and  ICE  commented  that 
the  definition  of  DMA  was  overbroad, 
and  FIA  predicted  that  “virtually  all 
customers  for  which  a  Form  102  would 
be  required  to  be  filed  will  have  been 
granted  DMA.”®^  CME  commented  that 
DMA  data  is  not  related  to  account 
ownership  and  control,  the  focus  of 
these  final  rules,  but  rather  to 
connectivity.®^ 

Discussion  of  Final  Rule 

In  response  to  CME’s  comment 
.  regarding  the  relevance  of  DMA 
information,  the  Comqussion  has 
concluded  that  the  OCR  reporting  forms 
are  not  the  appropriate  vehicle  for 
reporting  information  regarding 
connectivity.  The  Commission  is 
therefore  not  adopting  proposed’ 


"CL-2012-FIA  supra  note  55  at  6.  CL-2012- 
CME  supca  note  55  at  2-3.  CL-2012-1CE  supra  note 
55  at  2. 

’•♦CL-2012-CME  supra  note  55  at  2-3. 


§  15.00(v),  and  will  not  include  a 
question  regarding  DMA  in  Form  10^ 

V.  §  15.00(v) — Omnibus  Account 
NPRM  Proposal 

Proposed  §  15.00(w)  (re-ordered  in  the 
final  rules  as  §  15.00(v))  defined 
omnibus  account  as  any  trading  account 
that  one  FCM,  clearing  member  or 
foreign  broker  carries  for  another  and  in 
which  the  transactions  of  multiple 
individual’accounts  are  combined.  The 
identities  of  the  holders  of  the 
individual  accounts  are  not  generally 
known  or  disclosed  to  the  carrying  firm. 

Discussion  of  Final  Rule 

No  comments  were  received 
pertaining  to  the  proposed  rule,  and  the  . 
Commission  is  adopting  proposed 
§  15.00(w)  (re-ordered  in  the  final  rules 
as  §  15.00(v))  without  modification. 

vi.  §  15.00(w) — Omnibus  Account 
Originator 

NPRM  Proposal 

Proposed  §  15.00(x)  (re-ordered  in  the 
final  rules  as  §  15.00(w))  defined 
omnibus  account  originator  as  any  FCM, 
clearing  member  or  foreign  broker  that 
executes  trades  for  one  or  more 
customers  via  one  or  more  accounts  that 
are  part  of  an  omnibus  account  carried 
by  another  FCM,  clearing  member  or 
foreign  broker. 

Discussion  of  Final  Rule 

No  comments  were  received 
pertaining  to  the  proposed  rule,  and  the 
Commission  is  adopting  proposed 
§  15.00(x)  (re-ordered  in  the  final  rules 
as  §  15.00(w))  without  modification. 

vii.  §  15.00(x) — Volume  Threshold 
Accfiunt 

NPRM  Proposal 

Proposed  §  15.00(y)  (re-ordered  in  the 
final  rules  as  §  15.00(x))  defined  volume 
threshold  account  as  any  trading 
account  that  executes,  or  receives  via 
allocation  or  give-up,  reportable  trading 
volume  on  or  subject  to  the  rules  of  a 
reporting  market  that  is  a  board  of  trade 
designated  as  a  contract  market  under 
section  5  of  the  Act  or  a  swap  execution 
facility  registered  under  section  5h 
the  Act. 

In  the  case  of  a  give-up  trade,  this 
NPRM  definition  was  intended  to 
require  reporting  by:  (i)  The  carrying 
firm  of  the  original  executing  account; 
(ii)  the  carrying  firm  of  any  intervening 
account(s);  and  (iii)  the  carrying  firm  of 
the  account  to  which  the  give-up  trade 


Note  that  the  following  definitions  in  section 
§  15.00  have  been  reordered  due  to  the  elimination 
of  the  definition  of  direct  market  access  (proposed 
in  the  NPRM  as  §  15.00(v)). 


was  ultimately  allocated.  Question  10  in  - 
Section  VII  of  the  NPRM  emphasized 
the  broad  scope  of  the  definition:  “The 
Commission  intends  that  the  definition 
of  ‘volume  threshold  account’  captures 
all  possible  categories  of  accounts  with 
reportable  trading  volume.  ...  The 
Commission  requests  public  comment 
regarding  whether  the  proposed 
definition  of  ‘volume  threshold  account’ 
achieves  this  purpose.” 

Summary  of  Comments  on  NPRM 
Proposal 

In  response  to  this  question,  CME 
commented  that  volume-based  accounts 
should  be  reported  at  the  carrying 
broker  level,  and  noted  that,  “this  is 
where  the  account  ownership  and 
control  information  resides,  not  at 
executing  brokers.” 

Discussion  of  Final  Rule 

The  Commission  is  adopting 
proposed  §  15.00(y)  (re-ordered  in  the 
final  rules  as  §  15.00(x))  with  one 
modification.  The  definition  of  volume 
threshold  account  is  being  scaled  back 
in  the  final  rules,  to  capture  a  smaller 
nurnber  of  volume  threshold  accounts 
than  under  the  NPRM  proposal.  The 
definition  is  being  modified  to:  “any 
trading  account  that  carries  reportable 
trading  volume  on  or  subject  to  the  rules 
of  a  reporting  market  that  is  a  [DCM  or 
SEF].”  This  change  will  reduce  the 
number  of  reportable  volume  threshold 
accounts  in  the  case  of  a  give-up  trade: 

•  In  a  give-up  scenario,  this  definition 
will  require  reporting  by  the  carrying 
firm  of  tlie  account  to  which  the  trade 

is  ultimately  allocated.  Reporting  will 
not  be  required,  however,  by  the 
carrying  firm  of  the  original  executing 
account,  or  by  the  carrying  firm  of  any 
intervening  account(s)  prior  to  the 
account  to  which  the  trade  is  ultimately 
allocated. 

•  In  a  non-give-up  scenario,  there  will 
be  no  change  to  the  number  of 
reportable  volume  threshold  accounts. 
Under  both  the  original  and  revised 
definition,  reporting  will  be  required  by 
the  carrying  firm  of  the  account  in 
which  the  trade  is  both  executed  and 
cleared. 

The  Commission  believes  that  this 
approach  will  be  more  efficient  and  less 


®®CL-2012-CME  supra  note  55  at  4. 

Based  on  comment  letters  received  in  response 
to  various  proposed  OCR  rulemakings,  the 
Commission  understands  that,  in  the  case  of  a  give- 
up  trade,  the  industry  regards  the  account  to  which 
a  give-up  trade  is  ultimately  allocated  as  the  only 
"carrying”  account  in  the  give-up  process.  On  this 
basis,  the  Commission  does  not  view  the  original 
executing  account  of  a  give-up  trade,  or  any 
intervening  account(s)  prior  to  the  account  to  which 
the  give-up  trade  is  ultimately  allocated,  as 
“carrying”  accounts  in  the  give-up  process. 
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burdensome  for  reporting  parties;  while 
nonetheless  capturing  a  sufficient 
number  of  volume  threshold  accounts  to 
advance  the  Commission’s  surveillance 
objectives. 

viii.  §  15.00(y) — Omnibus  Volume 
Threshold  Account 

NPRM  Proposal 

Proposed  §  15.00(z)  (re-ordered  in  the 
final  rules  as  §  15.00(y))  defined 
omnibus  volume  threshold  account  as 
any  trading  account  that,  on  an  omnibus 
basis,  executes,  or  receives  via 
allocation  or  give-up,  reportable  trading 
volume,  on  or  subject  to  the  rules  of  a 
reporting  market  that  is  a  board  of  trade 
designated  as  a  contract  market  under 
section  5  of  the  Act  or  a  swap  execution 
facility  registered  under  section  5h  of 
the  Act. 

Summary  of  Comments  on  NPRM 
Proposal 

See  the  discussion  above  regarding 
CME’s  comment  on  the  definition  of 
“volume  threshold  account.” 

Discussion  of  Final  Rule 

The  Commission  is  adopting  - 
proposed  §  15.00(z)  (re-ordered  in  the 
final  rules  as  §  15.00(y))  with  one 
modification,  consistent  with  the 
change  to  the  definition  of  volume 
threshold  account  described  above. 
Under  the  final  rules,  omnibus  volume 
threshold  account  means  “any  trading 
account  that,  on  an  omnibus  basis, 
carries  reportable  trading  volume  on  or 
subject  to  the  rules  of  a  reporting  market 
that  is  a  [DCM  or  SEFj.” 

ix.  §  15.00(z) — Omnibus  Reportable  Sub- 
Account 

NPRM  Proposal 

Proposed  §  15.00(aa)  (re-ordered  in 
the  final  rules  as  §  15.00(z))  defined 
omnibus  reportable  sub-account  as  any 
trading  sub-accoutit  of  em  omnibus 
volume  threshold  account,  which  sub¬ 
account  executes  reportable  trading 
volume  on  an  omnibus  basis.  Omnibus 
reportable  sub-accoimt  also  means  any 
trading  account  that  is  itself  an  omnibus 
account,  executes  reportable  trading 
volume,  and  is  a  sub-account  of  another 
Omnibus  reportable  sub-account. 

Discussion  of  Final  Rule 

No  comments  were  received 
pertaining  to  the  proposed  rule,  and  the 
Commission  is  adopting  proposed 
§  15.00(aa)  (re-ordered  in  the  final  rules 
as  §  15.00(z))  without  modification. 


X.  §  15.00(aa) — Reportable  Sub-Account  . 
NPRM  Proposal 

Proposed  §  15.00(bb)  (re-ordered  in 
the  final  rules  as  §  15.00(aa))  defined 
reportable  sub-account  as  any  trading 
sub-account  of  an  omnibus  volume 
threshold  account  or  omnibus 
reportable  sub-account,  which  sub¬ 
account  executes  reportable  trading 
volume. 

Discussion  of  Final  Rule 

No  comments  were  received  ‘ 

pertaining  to  the  proposed  rule,  and  the 
Cdmmission  is  adopting  proposed 
§  15.00(bb)  (re-ordered  in  the  final  rules 
as  §  15.00(aa))  without  modification. 

xi.  §  15.00(bb) — Trading  Account 
Controller;  §  1 5. OO(cc)-— Volume 
Threshold  Account  Controller; 

§  15.00(dd) — Reportable  Sub-Account 
Controller 

NPRM  Proposal 

The  Commission  proposed  to  ' 
separately  define  the  concept  of  control 
in  the  context  of  trading  accounts, 
volume  threshold  accounts,  and 
reportable  sub-accounts.  For  these 
accounts,  “control”  may  only  be 
exercised  by  natural  persons. 
Accordingly,  proposed  §  15.00(cc},  (dd), 
and  (ee)  (re-ordered  in  the  final  rules  as 
§  13.00(bb),  (cc),  and  (dd))  defined 
trading  account  controllers,  volume 
threshold  account  controllers,  and 
reportable  sub-account  controllers, 
respectively,  as  “a  natural  person  who 
hy  power  of  attorney  or  otherwise 
actually  directs  the  trading  of  a  [trading 
account,  volume  threshold  account,  or 
reportable  sub-account].”  Each  account 
type  may  have  more  than  one  controller. 
The  proposed  definitions  in  §  15.00(cc), 
(dd),  and  (ee)  are  relevant  to  the 
submission  of  New  Forms  102A  (trading 
accounts),  102B  (volume  threshold 
accounts),  and  71  (reportable  sub¬ 
accounts),  respectively. 

Summary  of  Comments  on  NPRM 
Proposal 

See  above  the  discussion  of  comments 
received  regarding  the  definition  of 
control  proposed  by  §  15.00(t). 

Discussion  of  Final  Rule 

The  Commission  is  adopting 
proposed  §  15.00(cc),  (dd),  and  (ee)  (re¬ 
ordered  in  the  final  rules  as  §  15.00(bb), 
(cc),  and  (dd))  without  modification.  See 
the  discussion  of  §  15.00(t)  above 
regarding  the  modifications  to  the  Form 
102  instructions  that  will  be  made  in 
response  to  comments  received 
regarding  the  definition  of  control. 


xii.  §  15.01(c) — Persons  Required  To 
Report 

NPRM  Proposal 

The  introduction  of  new  account  and 
controller  types  in  New  Forms  102A, 
102B,  and  71  will  result  in  a 
corresponding  expansion  in  the 
categories  of  persons  required  to* 
provide  New  Form  40  reports. 
Accordingly,  the  Commission  proposed 
to  amend  §  15.01(c),  which  currently 
requires  Form  40  reports  only  from 
persons  who  hold  or  control  reportable 
positions.®®  Proposed  §  15.01(c) 
required  New  Form  40  reports  from: 
Traders  who  own,  hold,  or  control 
reportable  positions  (identified  via  New 
Form  102A);  volume  threshold  account 
controllers  (identified  via  New  Form 
102B);  persons  who  own  volume 
threshold  accounts  (identified  via  New 
Form  102B);  reportable  sub-account 
controllers  (identified  via  New  Form 
71);  and  persons  who  own  reportable 
sub-accounts  (identified  via  New  Form 
71). 

Discussion  of  Final  Rule 

No  comments  were  received 
pertaining  to  the  proposed  rule,  and  the 
Commission  is  adopting  proposed 
§  15.01(c)  without  modification. 

xiii.  §  15.02 — Reporting  Forms 
NPRM  Proposal 

Current  §  15.02  contains  a  list  of  the 
forms  contained  in  parts  15  through  19, 
and  21.®®  Proposed  §  15.02  was  revised 
to  reflect  the  proposed  introduction  of 
new  Form  71,  the  renaming  of  Form 
102,  and  the  new  OMB  control  number 
created  by  this  rulemaking. 

Discussion  of  Final  Rule 

No  comments  were  received 
pertaining  to  the  proposed  rule,  and  the 
Commission  is  adopting  proposed 
§  15.02  without  modification. 

xiv.  §  15.04 — Reportable  Trading 
Volume  Level 

NPRM  Proposal 

Proposed  §  15.04  provided  that 
reportable  trading  volume  for  a  trading 
account  is  trading  volume  of  50  or  more 
contracts,  during  a  single  trading  day, 

17  CFR  15.01(c). 

99 17  CFR  15.00(q)  and  15.02.  The  Dodd-Frank 
Act  modihed  section  la  of  the  CEA.  As  a  result,  the 
definition  of  “registered  entity”  previously  found  in 
section  la(29)  of  the  CEA  is  now  in  section  la(40). 
In  the  NPRM,  the  Commission  proposed  to  revise 
current  §  15.00(q)  so  that  it  cites  to  section  la(40) 
for  the  definition  of  registered  entity.  The 
Commission  also  proposed  to  revise  current 
§  15.00(q)  by  removing  the  provision’s  reference  to 
DTEFs,  a  category  of  regulated  markets  that  was 
'  eliminated  by  section  734  of  the  Dodd-Frank  Act. 
These  proposals  are  adopted  in  the  final  rules. 
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on  a  single  reporting  market  that  is  a 
board  of  trade  designated  as  a  contract 
market  under  section  5  of  the  Act  or  a 
swap  execution  facility  registered  under 
section  5h  of  the  Act.  in  all  instruments 
that  such  reporting  market  designates 
with  the  same  product  identifier 
(including  purchases  and  sales,  and 
inclusive  of  all  expiration  months). 

Notably,  proposed  §  15.04  addressed 
trading  volume,  not  open  positions,  and 
required  that  purchases  and  sales  by  a 
trading  account  be  summed  to 
determine  whether  such  account  has 
reached  the  reportable  trading  volume. 
Section  15.04  also  stipulates  that 
reportable  trading  volume  should 
encompass  all  instruments  that  the 
reporting  market  designates  with  the 
same  product  identifier. 

Summary  of  Comments  on  NPRM 
Proposal 

FLA,  CME  and  ICE  commented  that 
the  reportable  trading  volume  level 
(“RTVL”),  as  proposed,  would  generate 
an  excessive  amount  of  data  that  may 
not  be  meaningful  to  the  Commission’s 
trade  practice  and  market  surveillance 
programs.'®®  More  specifically,  Nadex 
commented  that  the  proposed  50- 
contract  reportable  trading  volume  level 
would  capture  too  many  retail 
customers  that  are  trading  contracts 
with  very  small  notional  values.'®' 

FIA  and  ICE  both  recommended  that 
the  Commission  phase  in  a  descending 
RTVL  until  the  optimum  level  is 
reached. '®2  FLA,  for  example, 
recommended  that  “the  Commission 
could  require  that  only  accounts 
meeting  a  volume  threshold  of  1,000 
contracts  per  day  be  reported  in  the  first 
three  months;  contracts  meeting  a 
volume  threshold  of  750  contracts  per 
day  be  reported  in  the  second  three 
months  after  the  compliance  date;  and 
so  on  until  the  optimum  volume  * 
threshold  is  reached.”  '®3  CME  also 
expressed  concern  that  the  RTVL  will 
capture  too  many  accounts,  but 
recommended  that  the  RTVL  should  be 
changed  to  250  contracts  bought  or  sold 
during  a  calendar  week.'®^  ’ 

Nadex  recommended  that  a  different 
RTVL  should  be  applied  to  contracts 
with  small  notional  values,  as  compared 
to  contracts  with  larger,  traditional 
notional  values.  “For  any  contract  with 
a  notional  value  of  $1,000  or  less,  the 
RTVL  could  be  increased  to  5,000  (i.e.. 


•“•CL-2012-F1A  supia  note  55  at  8.  CXr-2012- 
CME  supra  note  55  at  3.  C3y-201 2-ICE  supra  note 
55  at  6. 

•®*  CL-2012-Nadex  supra  note  55  at  2-3. 
*“0^201 2-FlA  supra  note  55  at  8.  CL-2012- 
iCE  supra  note  55  at  6. 

•“CL-2012-FTA  supra  note  55  at  8. 
’“♦CL-2012-CME  supra  note  55  at  3. 


1,000  times  the  standard  RTVL  of  50). 

This  would  still  result  in  the 
Commission  capturing  information  with 
respect  to  a  relatively  insignificant 
amount  of  trading  activity  in  terms  of 
notional  value,  but  would  be 
significantly  less  burdensome  for  the 
DCMs  that  offer  these  contracts.”  '®5  If 
the  Commission  determined  not  to 
adopt  a  different  RTVL  for  contracts 
with  small  notional  values,  then  Nadex 
recommended  that  “EICMs  should  have 
the  opportimity  to  obtain  a  waiver  firom 
the  standard  RTVL  level  with  an 
appropriate  alternative  to  be  determined 
after  consultation  between  the  relevant 
market  and  CFTC  staff.” '®® 

Discussion  of  Final  Rule 

Although  the  Commission 
acknowledges  comments  received 
regarding  the  appropriate  RTVL,  the 
Commission  is  adopting  proposed 
§  15.04  without  modification. 

As  indicated  in  the  NPRM,  the  RTVL 
is  based  on  Conunission  staffs  analysis 
of  DCM  trade  data  received  through  the 
trade  capture  report  finm  a  sample  of 
DCMs  during  a  recent  six-month  period. 
The  50-contract  RTVL  is  calibrated  to 
identify  a  critical  mass  of  the  trading 
accounts  active  in  Commission- 
regulated  markets,  measured  not  only  by 
V  the  percentage  of  trading  volume  for 
which  those  accounts  are  responsible, 
but  also  by  the  absolute  number  of 
*  accounts  identified.  The  50-contract 
RTVL  identifies  approximately  85 
percent  of  trading  volvune  in 
approximately  90  percent  of  the 
products  sampled  by  the  Commission 
over  the  six-month  sample  period.  The 
50-contract  RTVL  also  identifies 
approximately  one-third  of  the  trading  . 
accounts  in  the  sample  set.  As  a  result, 
the  50-contract  RTVL  will  capture  both: 
(1)  Those  accounts  responsible  for  the 
large  majority  of  trading  volume;  and  (2) 
a  meaningful  absolute  number  of  the 
trading  accounts  active  in  Commission- 
regulated  markets.  The  Conunission 
believes  that  (1)  and  (?)  are  both  equally 
important  in  improving  the 
Commission’s  ability  to  perform  robust 
and  comprehensive  market  and  trade 
practice  surveillance.  While  the  50- 
contract  RTVL  achieves  the 
Commission’s  regulatory  objectives,  it  is 
nonetheless  also  calibrated  to  minimize 
the  regulations’  impact  on  low-volume 
accounts  whose  trading  activity  does 
not  warrant  inclusion  in  the  reporting 
regime; 

Furthermore,  the  Commission  also 
reiterates  that  volume  threshold  account 
reporting,  through  Form  102B,  is  a 


’®®CL-2012-Nadex  supra  note  55  at  3. 
’“/d. 


transaction-based  reporting  regime 
rather  than  a  position-based  regime.  A 
fundamental  purpose  of  volume-based 
reporting  on  Form  102B  is  to  identify 
trading  accounts  based  solely  on  their 
trading  volume,  independently  of  such 
accounts’  contribution  to  open  interest. 
The  Commission’s  intent  in  this 
rulemaking  is  to  achieve  a 
comprehensive  identification  of  the 
participants  in  regulated  derivatives 
markets  regardless  of  the  trading 
strategies  they  may  pursue. 

For  these  reasons,  the  Commission 
declines  to  accept  proposals  that  could 
reduce  the  trading  volume  or  absolute , 
number  of  accounts  identified, 
including  FIA’s  proposal  that  the  final 
rules  switch  to  an  RTVL  that  descends 
from  1,000  contracts  to  750  contracts,  or 
proposals  that  would  change  the  basis  of 
measurement,  including  CME’s  proposal 
to  use  an  RTVL  of  250  contracts  bought 
or  sold  per  week.  In  addition,  the 
Commission  also  declines  to  accept 
recommendations  that  would  result  in 
an  impracticable  administrative  burden, 
including  Nadex’s  recommendation  that 
a  different  RTVL  should  be  applied  to 
contracts  with  small  notional  values. 

The  Commission  believes  it  would  be 
inefficient  for  both  the  Commission  and 
various  reporting  parties  to  create  a 
reporting  regime  for  its  regulated 
markets  that  is  differently  scaled  across 
multiple  products,  in  response  to  the 
fact  that  trading  volume  varies  fi-om  one 
product  to  the  next.'®^  Accordingly,  the 
final  rules  will  use  the  same  RTVL 
proposed  in  the  NPRM. 

tW  NPRM  proposed  to  apply  the 
same  RTVL  (50  contracts)  to  volume 
threshold  accounts  associated  with  both 
DCMs  and  SEFs.  Because  the  RTVL  is 
based  on  the  Commission’s  experience 
with  DCMs,  the  NPRM  asked  for 
comment  whether  the  50-contract  R'TVL 
was  also  appropriate  for  the  reporting  of 
accounts  associated  with  SEFs — and  if 
noL  what  changes  would  be  appropriate 
for  reporting  with  regard  to  SEFs.  The 
Commission  did  not  receive  any 
comments  in  response  to  this  question. 
As  a  result,  the  Commission  will  apply 
the  same  RTVL  (50  contracts)  to  volume 
threshold  accounts  associated  with  both 
DCMs  and  SEFs  in  the  final  rules,  as 
contemplated  by  the  NPRM. 

In  the  event  that  trading  activity  in 
the  SEF  marketplace  is  lower  than  in  the 
futures  marketplace,  the  Commission 
expects  that  the  50  contract  RTVL  will 
likely  identify  a  smaller  percentage  of 
volume  threshold  accounts  associated 
with  SEFs.  The  50  contract  RTVL  for 


See  infra  section  Vni(B)(vii)  for  a  discussion 
of  the  administrative  difficulties  of  implementing 
such  a  proposal. 
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SEFs  would,  correspondingly,  impose  a 
lesser  burden  on  parties  reporting 
volume  threshold  accounts  on  SEFs  as 
compared  to  parties  reporting  such 
accounts  on  DCMs.  Once  the  final  rules 
have  been  implemented,  if  the 
Commission  determines  that  the  50 
contract  RTVL  is  identifying  an 
insufficient  number  of  volume  threshold 
accounts,  the  Commission  may  adjust 
the  RTVL  for  SEF  reporting  via  a 
subsequent  rulemaking,  to  ensure  that 
an  equivalent  segment  of  both  the  DCM 
and  SEF  marketplace  is  identified. 

B.Part  17 

i.  §  17.01(a) — Identification  of  Special 
Accounts  (via  102A) 

NPRM  Proposal 

Proposed  §  17.01(a)  required  reporting 
peulies  to  identify  special  accounts  on 
New  Form  102A,  and  referred  reporting 
parties  directly  to  the  new  form  for  the 
required  data  points. 

Summary  of  Comments  on  NPRM 
Proposal 

Efficiency  of  Forms.  FIA  and  CME 
both  commented  that  the  use  of 
multiple  reporting  forms  (i.e.,  the  102A, 
102B  and  102S)  to  capture  similar 
information  is  inefficient  and 
unnecessary.'**®  FIA  stated  that  “the 
proposed  amendments  appear  to  be 
designed  to  populate  three  separate  data 
bases  to  accommodate  the  Commission’s 
existing  systems  for  conducting  trade 
practice  and  market  surveillance, 
thereby  perpetuating  an  inefficient 
system.” As  an  example  of  this 
inefficiency,  FIA  noted  that  “the 
proposed  amendments  would  require 
reporting  firms  to  provide  contact 
information  for  each  of  Form  102A, 
Form  10.2B  and  Form  102S.”  FIA 
stated  that  “managing  three  separate 
forms  for  the  same  customer  will  create 
unnecessary  work  and  be  more 
challenging  to  keep  current.” CME 
regarded  the  102  reporting  as 
duplicative  and  inefficient  because  it 
“requires  a  different  Form  102 
depending  on  the  type  of  trigger.” 

In  order  to  eliminate  redundant 
requests  on  the  forms  for  contact 
information,  FIA  suggested  creating  a 
“Reporting  Contact  Reference 
Database,”  where  contact  information 
would  be  stored  once  for  each  special 
account  number."®  “This  would  ensure 
that  contact  information  is  stored  and 


'»«CL-2012-FIA  supra  note  55  at  3-4.  CL-2012- 
CME  supra  note  55  at  2. 

’O9CL-2012-FIA  supra  note  55  at  4. 

>12  CL-2012-CME  supra  note  55  at  2.  ^ 

>>*CL-2012-F1A  supra  note  55  at  4. 


maintained  as  a  single  record,  eliminate 
redundancy  and  improve  the  quality  of 
information  in  the  ownership  and 
control  reporting  process.”  More 
generally,  CME  recommended  that  “the 
Commission’s  systems  can  and  should 
use  a  common  set  of  reference  data  so 
that  a  previously  identified  account 
does  not  need  to  be  re-reported  based 
upon  a  different  trigger.” 

Discussion  of  Final  Rule 

Efficiency  of  Forms.  In  response  to 
comments  regarding  the  efficiency  of 
.  the  electronic  submission  process,  the 
Commission  is  creating  a  contact 
reference  database  so  that  respondents 
will  not  need  to  enter  contact 
information  each  time  they  manually 
complete  a  102A,  102B  or  102S  through 
the  web  portal.  For  example,  the 
respondent  would  enter  the  account 
number  for  the  applicable  form,  and  the 
Web  portal  page  would  automatically 
populate  the  contact  information  for 
that  account  number  which  the 
respondent  had  most  recently  provided.- 
The  Commission  expects  that  this 
solution  may  be  particularly  helpful  to 
small  entities,  which  are  likely  to 
manually  complete  forms  through  the 
web  portal.  Larger  firms,  by  contrast,  are 
more  likely  to  completely  automate  the 
process."® 

Summary  of  Comments  on  NPRM 
Proposal 

Burden  of  Collecting  Information  for 
Certain  Fields.  CME  recommended  that 
the  data  fields  collected  on  any  • 
automated  form  should  be  limited  to 
those  records  that  an  FCM  obtains  in  its 
regular  onboarding  processes."^  CME 
commented  that  if  the  Commission 
requires  the  inclusion  of  certain  data 
points  that  are  not  currently  collected, 
“FCMs  will  need  to  revise  their 


”«/d. 

>>5CL-2012-CME  supra  note  55  at  2. 

>>®See  also  supm  note  41.  New  Form  102 
requires  the  reporting  party  to  provide  the  LEI  (if 
any)  of  the  reporting  party  and  of  various  other 
parties  reportable  on  the  form,  such  as  account  , 
owners,  controllers,  and  originators.  As  noted  in  the 
footnotes  to  the  reporting  forms  in  the  Appendix, 
if  a  reporting  party  provides  an  LEI  on  New  Form 
102  that  was  issu^  by  the  CIQ  Utility  (or  by  any 
other  CFTC-accepted  LEI  provider),  then  the 
reporting  party  is  not  required  to  report  any  of  the 
fields  marked  as  “Optional  Fields”  in  the  relevant 
question  (j.e.,  name  and  address),  provided  that 
such  optional  fields  were  reported  to  the  CICI 
Utility  (or  other  CFTfc-accepted  LEI  provider)  and 
are  associated  with  the  relevant  LEI.  The 
Commission  is  addressing  siich  otherwise 
duplicative  reporting  in  order  to  leverage 
information  previously  submitted  by  reporting 
parties.  Footnotes  to  the  reporting  forms  in  the 
Apfiendix  contain  instructions  regarding  other 
fields  that  are  not  required  to  be  reported  in  certain 
circumstances. 

”^/d. 


onboarding  procedures  to  obtain  that 
data  for  every  account  so  that  it  can  be 
recorded  in  a  system  and  eventually  be 
extracted  for  the  automated  reports, 
which  would  be,  among  other  things, 
incredibly  costly.”  "®  FIA 
recommended  that  data  points  that  are 
not  currently  collected  by  FCMs  be 
removed  from  the  forms.  Specifically, 

FIA  recommended  removing  the 
requirement  to  provide  a  customer  or 
account  controller’s  NFA  identification 
number,  because  FCMs  generally  do  not 
request  or  record  this  information."® 

FIA  also  recommended  that  certain 
ownership  and  control  fields  be  " 
removed,  because  FCMs  do  not  collect 
this  information.  On  a  related  topic,  FIA 
recommended  that  the  requirement  to 
list  the  customer  or  account  controller’s 
Web  site  be  removed,  because  Web  site 
addresses  are  subject  to  change  and" 

FCMs  would  have  no  ability  to  monitor 
for  such  changes  and  update  their 
records.'®® 

FIA  proposed  that  the  three  sections 
of  the  proposed  102  be  consolidated 
into  a  single  Form  102,  a  draft  of  which 
is  attached  to  the  FIA  comment  letter 
(the  “FIA  consolidated  form”).'®'  CME 
expressed  support  for  the  FIA 
consolidated  form.'®®  The  FIA 
consolidated  form  does  not  include 
fields  that  FIA  indicated  are  currently 
unavailable  and  would  be  burdensome 
to  collect  and/or  maintain,  such  as  the 
customer  or  account  controller’s  NFA  ID 
and  Web  site  address. 

Discussion  of  Final  Rule 

Burden  of  Collecting  Information  for 
Certain  Fields.  The  Commission 
declines  to  accept  the  proposal  to  create 
a  single,  consolidated  Form  102  based 
on  the  FIA  consolidated  form.  The  FIA 
consolidated  form  is  missing  a  number 
of  key  data  fields,  the  absence  of  which 
would  undermine  the  goals  of  the 
Commission’s  data  collection  effort.'®® 
For  example,  the  FIA  consolidated  form 
does  not  require  respondents  to  state  the 
reporting  trigger.  Instead,  the  directions 
to  the  FIA  consolidated  form  state  that, 
“This  form  must  be  completed  if  an 
account  exceeds  the  reportable  levels  on 
special  accounts,  volume  threshold 
accounts  or  consolidated  accounts.”  The 
form  does  not  clarify  whether 
respondents  are  reporting  a  special 
account,  volume  threshold  account,  or 
consolidated  account  that  has  reached  a 


»«/d. 

>>‘*CL-2012-F1A  supra  note  55  at  6. 
'2OCL-2012-FIA  supra  note  55  at  7. 

’2>  CL-2012-F1A  supra  note  55  at  4  and  Exhibit 
A. 

•Z2CL-2012-CME  supra  note  55  at  2. 

>22  See  infra  section  VIll(B)(vi)  for  a  more  detailed 
discussion  of  the  FIA  consolidated  form. 
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Discussion  of  Final  Rule 


reportable  level.  Without  knowing  the 
reporting  trigger  for  the  form  (e.g., 
whether  the  reporting  party  had  reached 
a  reportable  position  or  reportable 
volume  level),  the  Commission  would 
be  unable  to  efhciently  and  accurately 
categorize  the  trading  accounts  reported 
on  the  form,  and  utilize  this  account 
information  for  surveillance  or  other 
related  purposes. 

However,  the  Commission  is 
accommodating  FIA’s  comments  in  a 
more  limited  fashion,  by  clarifying  in 
the  instructions  to  the  new  forms  that 
the  NFA  ID  and  Web  site  (the  two 
examples  of  problematic  fields  cited  by 
FIA)  are  only  required  to  be  reported  to 
the  extent  the  respondent  has  this 
information  available  in  its  records. 
There  is  no  affirmative  obligation  for 
respondents  to  poll  customers  or  other 
paitids  for  the  NFA  ID  and  Web  site  if 
this  information  has  not  been  previously 
collected. 

Summary  of  Comments  on  NPRM 
Proposal 

Identification  of  Special  Account 
Owners.  FIA  noted  that  the  ciurent 
Form  102  requires  that  a  special  account 
be  identified  only  by  account  controller 
(who  may  also  be  the  account  owner).^24 
The  new  Form  102A  requires  that  both 
the  owner  and  controller  of  a  special 
account  be  identified,  if  the  account  is 
reportable  due  to  both  ownership  and 
control  of  a  reportable  position.  FIA 
commented  that  “if  an  account  is 
identified  by  owner  or  controller,  the 
FCM  may  be  required  to  file  two  Form 
102s  for  the  same  account.”  pjA  also 
commented  that  ownership  information 
may  be  difficult  for  FCMs  to  provide, 
because  FCMs  “currently  collect  only 
limited  information  on  certain  indirect 
owners  of  an  account,  e.g.,  fund 
participants  that  have  a  10  percent  or 
greater  ownership  interest,  when  the 
account  is  opened.  This  information  is 
not  updated.”  *^6  Finally,  FIA 
commented  that  “owner”  is  not  defined 
for  purposes  of  Form  102.^27  piA 
recommended  “removing  the  proposed 
requirement  that  special  accounts  be 
identified  only  by  account  owner.”  *^8 

Discussion  of  Final  Rule 

Identification  of  Special  Account 
Owners.  The  Commission  declines  to 
modify  the  reporting  forms  in  response 
to  comments  regarding  the 
identification  of  account  owners.  The 
Commission  notes  that  FIA’s  comment 


**^CL-2012-FIA  supra  note  55  at  5. 
'^Id. 

^^Id. 


that  FCMs  may  be  required  to  file  two 
Form  102s  for  the  same  account  appears 
to  be  based  upon  a  misunderstanding  of 
the  New  Form  102  filing  procedure. 
Regardless  of  whether  a  Form  102  A  is 
filed  as  a  result  of  ownership  of  a 
reportable  position,  control  of  a 
reportable  position,  or  both  ownership 
and  control  of  a  reportable  position,'29 
the  form  would  be  filed  only  once  in 
response  to  each  reporting  trigger,  by 
means  of  an  electronic  submission 
through  a  secure  FTP  data  feed  or 
through  the  Commission’s  secure  Web 
site  portal. 

As  discussed  above,  FIA  commented 
on  the  difficulty  of  collecting 
information  regarding  the  direct  owners 
of  an  account.  However,  the 
Commission  notes  that  New  Form  102  is 
identical  to  current  Form  102  in  that  it 
requires  respondents  to  determine 
which  party  directly  owns  a  special 
account.  The  New  Form  102  is  not  more 
burdensome  in  this  regard.  As  a  result, 
the  Commission  is  not,  pursuant  to 
these  final  rules,  requiring  respondents 
to  change  their  current  practices  with 
respect  to  the  manner  in  which  they 
identify  owners  for  purposes  of  102 
reporting. 

Finally,  FIA  discussed  the  difficulty 
of  maintaining  accurate  information 
regarding  the  indirect  owners  of  an 
account.  The  Commission  notes  that  the 
New  Form  102  requests  information 
regarding  only  the  direct  owners  of 
trading  accounts,  not  the  indirect 
owners. 

Summary  of  Comments  on  NPRM 
Proposal 

Sharing  of  Information  With  - 
Regulatory  and  Self-Regulatory 
Authorities.  FIA  and  CME 
recommended  that  the  information 
collected  via  the  revised  forms  should 
be  made  available  to  “appropriate 
regulatory  and  self-regulatory 
authorities”  (FIA)  and  “relevant  SROs” 
(CME). *30  Furthermore,  ICE 
recommended  that  the  Commission 
should  “either  provide  a  feed  or 
separate  file  differentiated  by  exchange 
code(s)  to  each  DCM  containing 
information  only  for  those  accounts 
actively  trading  on  the  DCM,  or  permit 
DCMs  to  access  arid  download  the  LTR 
[large  trader  reporting]  and  OCR  data 
specific  to  the  DCM.”  *3i 


See  supra  se(^on  V(A)(i)  regarding  the 
requirement  on  New  Form  102A  to  report  special 
accounts  solely  on  the  basis  of  ownership. 

‘“CL-2012-FIA  supra  note  55  at  8.  01^2012- 
CME  supra  note  55  at  3. 

CLr-2012-lCE  supra  note  55  at  6. 


Sharing  of  Information  With 
Regulatory  and  Self-Regulatory 
Authorities.  The  Commission  is  not 
modifying  the  final  rules  to  provide  for 
the  sharing  of  information  collected  via 
the  forms  with  the  parties  proposed  by 
comment ers,  such  as  regulatory  and 
self-regulatory  authorities.  The 
Commission  believes  that  it  would  be 
costly  and  overly  burdensome  for  the 
Commission  to  distribute  the  collected 
information  to  external  parties: 
furthermore,  distribution  to  external 
parties  woulc^ot  be  consistent  with  the 
scope  of  the  Commission’s 
responsibilities.  The  Commission  notes 
that  DCMs  and  SEFs  may  also 
implement  rules  requiring  market 
participants  to  submit  ownership  and 
control  information  directly  to  them,  if 
DCMs  and  SEFs  determine  that  such 
reporting  would  be  beneficial. 

ii.  §  17.01(b) — Identification  of  Volume 
Threshold  Accounts  (via  102B) 


Proposed  §  17.01(b)  subjects  volume 
threshold  accounts  to  an  account 
identification  regime  comparable  to  the 
position-based  regime  already  existing 
for  special  accounts.  Proposed  §  17.01(b) 
specifically  requires  clearing  firms  to 
identify  volume  threshold  accounts  on 
New  Form  102B. 


See  the  discussion  of  §  17.01(a)  above, 
•which  describes  comments  received 
regarding  the  identification  of  special 
accounts  and  volume  threshold 
accounts  on  Forms  102A  and  102B, 
respectively. 


iii.  §  17.01(c) — Identification  of 
Omnibus  Accounts  and  Sub-Accounts 
(via  71) 

NPRM  Proposal 

Proposed  §  17.01(c)  subjected 
omnibus  accounts  to  their  own  volume- 
basedi  account  identification  regime.*32 
The  proposed  rule  required  the 
originator  of  an  omnibus  volume 
threshold  account  (or  the  originator  of 
an  omnibus  reportable  sub-account 
within  such  account)  to  file  New  Form 
71  (“Identification  of  Omnibus 
Accounts  and  Sub-Accounts  ”)^pon 


132  See  supra  section  V(D)  and  infra  section  IX. 


Summary  of  Comments  on  NPRM 
Proposal 


Discussion  of  Final  Rula 

The  Commission  is  adopting 
proposed  §  17.01(b)  without 
modification. 


NPRM  Proposal 
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special  call  by  the  Commission  or  its 
designee. 

Discussion  of  Final  Rule 

No  comments  were  received 
pertaining  to  the  proposed  rule,  and  the 
Commission  is  adopting  proposed 
§  17.01(c)  without  modification. 

iv.  §  17.01(d) — Exclusively  Self-Cleared 
Contracts 

NPRIvf  Proposal 

Proposed  §  17.01(d)  required 
reporting  markets  that  list  exclusively 
seif-cleared  contracts  to  file  §  17.01(a) 
and  §  17.01(b)  reports  as  if  they  were 
clearing  members.  Proposed  §  17.01(d) 
reflects  the  requirements  of  current 
§  17.01(h)  with  respect  to  special 
accounts,  but  also  incorporates  the  new 
volume  threshold  accounts  added  by 
these  final  rules. 

Discussion  of  Final  Rule 

No  comments  were  received 
pertaining  to  the  proposed  rule,  and  the 
Commission  is  adopting  proposed 
§  17.01(d)  without  modification. 

V.  §  17.01(e) — Identification  of  Omnibus 
Accounts  and  Sub-Accounts 

NPRM  Proposal 

The  Commission  proposed  to 
introduce  a  new  §  17.01(e)  that  would 
extend  the  Commission’s  special  call 
authority — ciurrently  applicable  to 
special  accounts— to  also  include 
volume  threshold  accounts,  omnibus 
volume  threshold  accounts  and 
reportable  sub-accounts. ^^3  Responses 
to  special  calls  would  be  due  within  24 
hours.  ♦ 

Discussion  of  Final  Rule 
No  comments  were  received 
pertainitig  to  the  proposed  rule,  and  the 
Commission  is  adopting  proposed 
§  17.01(e)  without  modification.  ■ 

vi.  §17. 02(b) — Section  17.01(a)  Reports 
(via  102A) 

NPRM  Proposal 
Section  17.02(b)  ^^4  qurrently 
addresses  the  form,  manner,  and 
completion  date  requirements  of  current 
102  filings.  Specifically,  §  17.02(b)(1) 
requires  reporting  parties  to  submit 
current  Form  102  upon  special  call  by 
the  Commission;  in  the  absence  of  a 
special  call,  §  17.02(b)(2)  requires 
reporting  parties  to  submit  current  Form 
102  within  three  business  days  of  the 
first  day  that  a  special  account  is 


i33  7iie  Commission’s  special  call  authority  with 
respect  to  special  accounts  is  currently  found  in 
§  17.02(b)(1),  which  the  Commission  will  now 
strike,  as  explained  below. 

134 17  CFR  17.02(b). 


reported  to  the  Commission.  The 
Commission  proposed  to  replace  both 
provisions  as  described  below. 

First,  as  explained  above,  the 
Commission  proposed  to  strike  current 
§  17.02(b)(1)  and  to  shift  its  special  call 
requirements  to  proposed  §  17.01(e). 
Second,  the  Commission  proposed  to 
strike  current  §  17.02(b)(2)  and  to 
replace  its  Form  102  submission 
requirements  with  a  new  §  17.02(b)(1)- 
(4)  to  address  the  form  and  manner  of 
New  Form  102A  filings  for  special 
accounts.  Proposed  §  17.02(b)(1) 
directed  reporting  parties  to  the 
Commission’s  Web  site  [www.cftc.gov) 
^  detailed  instructions  on  the  Form 
102A  filing  process.  Proposed 
■§  17.02(b)(2)-(4)  addressed  the 
completion  date  requirements  of  initial 
Form  102A  submissions,  102A  change 
updates,  and  102 A  refresh  updates, 
respectively. 

Summaiy  of  Comments  on  NPRM 
Proposal 

§  17.02(b)(2)-(3)  (new  102 A  filings 
and  change  102 A  filings).  Proposed 
§  17.02(b)(2)-(3)  required  firms  to  file  a 
new  Form  102A  by  9:00  a.m.  ET  the 
following  business  day  after  a  special 
account  becomes  reportable;  similarly, 
changes  to  a  previously  submitted  Form 
102 A  were  required  to  be  reported  by 
9:00  a.m.  ET  the  following  business  day. 
FIA  stated  that  obtaining  all  the 
information  required  by  Form  102 A 
(including,  for  example,  the  trading  . 
accounts  that  comprise  a  special 
account)  can  take  several  days.^^®  As  a 
result,  FIA  recommended  that  the 
deadline  for  filing  a  complete  Form 
102 A  or  any  change  update  be  modified 
to  five  business  days  from  the  date  the 
account  or  change  becomes 
reportable.13® 

§  17.02(b)(4)  (refresh  102A  filings). 
Proposed  §  17.02(b)(4)  required  firms  to 
resubmit  the  Form  102 A  every  six 
months  for  each  special  account,  in 
order  to  ensure  that  the  information 
reported  is  frequently  updated.  Refresh 
updates  were  also  required  under  this 
proposed  rule  on  such  later  date  (f.e., 
later  than  six  months)  specified  by  the 
Commission  or  its  designee.  FIA 
commented  that  this  timeframe  “will 
impose  significant  operational-  and 
financial  burden  on  reporting  firms,” 
and  recommended  that  refresh  updates 
instead  be  required  every  two  years. 
CME  also  recommended  that  refresh 
updates  be  required  every  two  years.  ^3® 


’35CL-2012-FIA  supra  note  55  at  7. 
”6  7d. 
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'38CL-2012-CME  supra  .note  55  at  3. 


§  17.02(b)(3)-(4)  (when  102A  accounts 
are  no  longer  reportable).  Proposed 
§  17.02(b)(3)-(4)  provided  that  an  FCM 
may  stop  reporting  a  change  update  or 
refresh  update  with  respect  to  a  special 
account  upon  notifying  the  Commission 
or  its  designee  that  the  account  in 
question  is  no  longer  reportable.  FIA 
stated  that  “the  Commission  provides 
no  guidance  on  when  an  FCM  may 
reasonably  conclude  that  an  account  is 
no  longer  reportable.  A  customer  may 
fall  below  and  rise  above  the  reportable 
position  level  frequently  during  the 
course  of  its  relationship  with  an 
FCM.”  ^39  FIA  therefore  recommended 
that  the  Commission  revise  the 
proposed  rule  to  provide  that  an  FCM 
may  determine  that  an  account  is  no 
longer  reportable  with  respect  to  a 
particular  product  if  the  account 
remains  below  the  reporting  level  for  a 
fixed  period  of  time,  such  as  180  days/ 
six  months,  FIA’s  six-month  proposal 
tracks  the  sunset  provision  in  the  NPRM 
for  the  reporting  of  change  arid  refresh 
updates  on  Form  1028.^’*^ 

Discussion  of  Final  Rule 

No  comments  were  received 
pertaining  to  proposed  §  17.02(h)(1),  and 
the  Commission  is  adopting  this 
proposed  rule  without  modification.  In 
light  of  the  comments  received,  the 
Commission  is  making  the  following 
modifications  to  §  17.02(b)(2)-(4)  and  to 
new  Form  102A: 

§  17.02(b)(2)— (3)  (new  102A  filings 
and  change  102A  filings).  New  Form 
102 A  requests  information  regarding 
both  special  accounts  and  the  trading 
accounts  that  comprise  a  special 
account.  The  Commission  is  modifying 
the  reporting  deadline  for  new  and 
changed  Form  102A  filings,  specifically 
with  respect  to  the  reporting  of  non¬ 
omnibus  trading  accounts  that  comprise 
a  special  account.  Respondents  are 
required  to  provide  the  names  of  such 
trading  account  owners  and  controllers 
by  9:00  a.m.  the  following  business  day. 
However,  respondents  are  required  to 
provide  the  other  contact  details  with 
respect  to  such  trading  account  owners 
and  controllers  (address,  telephone 


339CL-2012-F1A  supra  note  55  at  7. 

'4OCL-2012-FIA  supra  note  55  at  7-8. 

’43  Under  the  NPRM  and  these  final  rules, 
clearing  members  may  stop  providing  change  and 
refresh  updates  on  Form  102B  for  any  volume 
threshold  account  upon  notifying  the  Commission 
or  its  designee  that  the  volume  threshold  account 
executed  no  trades  in  any  product  in  the  past  six 
months  on  the  reporting  market  at  which  the 
volume  threshold  account  reached  the  reportable 
trading  volume  level.  See  §  17.01(c)(3)  and  (4)  in 
section  IX,  infra. 
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number,  etc.)  within  three  business 
days.  ^'*2 

In  addition,  the  final  rules  will  reduce 
the  biuden  on  reporting  parties  by 
clarifying  that  all  Form  102  reporting 
deadlines  in  the  final  rules  are  eastern 
time  for  information  concerning  markets 
located  in  that  time  zone,  and  central 
time  for  information  concerning  all 
other  markets. 

§  17.02(b)(4)  (refi^sh  102A  filings). 
Refi^h  filings  for  special  accounts  will 
be  required  once  per  year,  as  opposed  to 
once  each  six  months  (as  proposed  in 
the  NPRM).*<2  jn  light  of  this  change,  - 
the  final  rules  provide  that  refresh 
updates  are  required  on  such  other  date 
specified  by  the  Commission  or  its 
designee  that  is  equal  to  or  greater  than 
six  months,  which  is  consistent  with  the 
alternative  deadline  language  in 
proposed  §§  17.02  and  20.5. 

§  17.02(b)(3)-(4)  (when  102A  special 
accounts  are  no  longer  reportable).  In 
response  to  FIA’s  comment,  pursuant  to 
these  final  rules,  reporting  parties  may 

Specifically,  the  information  marked  as 
‘Follow-On  Information’  in  questions  10(ii]  and  (iii) 
on  New  Form  102A  may  be  provided  within  three 
business  days.  All  other  required  fields  on  New 
Form  102A  must  be  completed  by  9:00  a.m.  the 
following  business  day.  See  New  Form  102A  in  the 
Appendix  to  these  final  rules  for  more  information. 
The  Commission  is  adopting  a  reporting 
requirement  of  three  business  days  as  an  acceptable 
intermediate  point  between  one  business  day  (as 
proposed  in  the  NPRM)  and  five  business  days  (as 
requested  by  FIA,  per  the  preceding  summary  of 
comments).  The  three  business  day  requirement  is 
therefore  less  burdensome  than  the  one  business 
day  requirement  proposed  in  the  NPRM.  Based  on 
the  experience  of  the  Commission’s  surveillance 
group,  the  Commission  believes  that  the  three 
business  day  requirement,  while  longer  than  the 
one  day  proposal  in  the  NPRM,  will  nonetheless 
enable  the  Commission  to  maintain  current 
databases,  including  up-to-date  contact  information 
that  will  allow  the  Commission  to  contact  market 
participants  quickly  in  the  event  of  significant 
market  events  that  occur  close  to  the  time  of 
reporting.  By  contrast,  based  on  the  experience  of 
*  the  Commission’s  surveillance  group,  the 
Commission  believes  that  a  five  business  day 
reporting  deadline  is  too  long  to  perform  timely 
market  surveillance,  and  maintain  databases  that 
are  sufficiently  accurate  and  current  to  be  useful. 

'*^The  Commission  is  adopting  a  refresh 
reporting  requirement  of  once  per  year  as  an 
acceptable  intermediate  point  between  once  each 
six  months  (as  proposed  in  the  NPRM)  and  once 
every  two  years  (as  requested  by  FIA  and  CME,  per  • 
the  preceding  summary  of  comments).  The  annual 
refr^h  requirement  is  therefore  less  burdensome 
than  the  six  month  requirement  proposed  in  the 
NPRM.  Based  oti  the  experience  of  the 
Commission’s  surveillance  group,  the  Commission 
believes  that  the  annual  refiesh  requiremeiit,  while 
longer  than  the  six  month  requirement  proposed  in 
the  NPRM.  will  nonetheless  enable  the  Commission 
to  maintain  current  databases,  including  up-to-date 
contact  information  that  will  allow  the  Conunission 
to  contact  market  participants  quickly  in  the  event 
of  significant  mar^t  events.  By  contrast,  based  on 
the  experience  of  the  Commission’s  surveillance 
group,  the  Commission  believes  that  a  two  year 
refresh  deadline  is  too  long  to  perform  timely 
market  surveillance  and  maintain  databases  that  are 
sufficiently  accurate  and  current  to  be  useful. 


Stop  providing  Form  102A  change 
updates  and  refresh  updates  for  a 
special  account  if  the  account  is  no 
longer  reportable  as  a  special  account 
and  has  not  been  reportable  as  a  special 
account  for  the  past  six  months.  This 
change  is  intended  to  substantively 
replicate  §  17.02(c)(3)-(4),  which 
provide  that  clearing  members  may  stop 
providing  Form  102B  change  updates 
and  refresh  updates,  respectively,  upon 
notifying  the  Commission  or  its 
designee  that  the  relevant  volume 
threshold  account  executed  no  trades  in 
any  product  in  the  past  six  months  on 
the  reporting  market  at  which  the 
volume  threshold  account  reached  the 
reportable  trading  volume  level. 

Sections  17.02(b)(3)  and  (4)  have  also  . 
been  modified  to  enable  reporting 
parties  to  notify  the  Commission  “or  its 
designee”  that  an  account  is  no  longer 
reportable  as  a  special  account,  based  on 
the  criteria  described  in  these  sections. 

vii.  §  17.02(c) — Section  17.01(b)  Reports 
(via  102B) 

NPRM  Proposal 

To  address  New  Form  102B  filings  for 
volume  threshold  accounts,  the 
Commission  proposed  to  codify  a  new 
§  17.02(c).  Proposed  §  17.02(c)  followed 
a  structure  similar  to  that  of  proposed 
§  17.02(b),  with  §  17.02(c)(1)  directing 
reporting  parties  to  www.cftc.gov  for 
detailed  instructions  on  the  Form  102B 
filing  process,  and  proposed 
§  17.02(c)(2)-(4)  addressing  the  timing 
of  initial  Form  102B  filings,  102B 
change  updates,  and  102B  refresh 
updates,  respectively. 

Summary  of  Coniments  on  NPRM 
Proposal 

§  17.02(c)(2)-(3)  (new  102B  filings 
and  change  102B  filings).  Proposed 
§  17.02(c)(2)— (3)  rOquired  firms  to  file  a 
new  Form  102B  by  9:00  a.m.  ET  the 
following  business  day  after  the  account 
becomes  a  volume  threshold  account; 
similarly,  changes  to  a  previously 
submitted  Form  102B  were  required  to 
be  reported  by  9:00  a.m.  ET  the 
following  business  day.  See  the 
discussion  above  of  the  comments 
received  regarding  Form  102A  filings 
required  by  §  17.02(b)(2)-(3),  which  are 
also  relevant  to  the  new  102B  and 
change  102B  reporting  obligations. 

§  17.02(c)(4)  (refresh  102B  filings). 
Proposed  §  17.02(c)(4)  required  firms  to 
fesubmit  the  Form  102B  every  six 
months  for  each  volume  threshold 
account,  in  order  to  ensure  that  the 
information  reported  is  frequently 
updated.  Refresh  updates  were  also 
required  under  this  proposed  rule  on 
such  later  date  [i.e.,  later  than  six 


months)  specified  by  the  Commission  or 
its  designee.  As  noted  above,  FIA 
commented  that  this  timeframe  “will 
impose  significant  operational  and 
financial  burden  on  reporting  firms,” 
and  recommended  that  refresh  updates 
instead  be  required  every  two  years,  i’*'* 
CME  also  recommended  that  reft'esh 
updates  be  required  every  two  years. ^“*5 

Discussion  of  Final  Rule 

No  comments  were  received 
pertaining  to  proposed  §  17.02(c)(1),  and 
the  Commission  is  adopting  this 
proposed  rule  without  modification.  In 
light  of  the  comments  received,  the 
Commission  is  making  the  following 
modifications  to  §  17.02(c)(2)-(4)  and  to 
new  Form  102B: 

§  17.02(c)(2)-(3)  (new  102B  filings 
and  change  102B  filings).  The 
Commission  is  modifying  the  reporting 
deadline  for  new  and  changed  Form 
102B  filings,  specifically  with  respect  to 
the  reporting  of  non-onrmibus  volume 
threshold  accounts.  Respondents  are 
required  to  provide  the  names  of  non¬ 
omnibus  volume  threshold  account 
owners  and  controllers  reported  on 
102B  by  9:00  a.m.  the  following 
business  day.  Respondents  are  required 
to  provide  the  other  contact  details 
reported  on  102B  with  respect  to  such 
parties  (i.e.,  the  address,  telephone 
number,  etc.  of  non-omnibus  volume 
threshold  account  owners  and 
controllers)  within  three  business 
days.^’*®  Notwithstanding  this  chemge  to 
the  reporting  deadline  with  respect  to 
non-omnibus  volume  threshold 
accounts,  these  final  rules  do  not 
modify  the  reporting  deadline  for 
omnibus  account  information  (question 
4  on  New  Form  102B).  Such  omnibus 
account  information  must  be  reported 
by  9:00  a.m.  the  following  business  day, 

§  17.02(c)(4)  (reft’esh  102B  filings). 
Refresh  filings  for  volume  threshold 
accounts  will  be  required  once  per  year, 
as  opposed  to  once  each  six  months  (as 
proposed  in  the  NPRM).  In  light  of  this 
change,  the  final  rules  provide  that 
refresh  updates  are  required  on  such 
other  date  specified  by  the  Commission 
or  its  designee  that  is  equal  to  or  greater 
than  six  months,  which  is  consistent 
with  the  alternative  deadline  language 
in  proposed  §§  17.02  and  20.5. 

Sections  17.02(c)(3)  and  (4)  have  also 
been  modified  to  enable  reporting 

*^^CL-2012-FIA  supra  note  55  at  7. 

CL.-2012-CME  supra  note  55  at  3. 

Specifically,  the  information  marked  as 
’Follow-On  Information’  in  questions  5  and  6  on 
New  Form  102B  may  be  provided  within  three 
business  days.  All  other  required  fields  on  New 
Form  102B  must  be  completed  by  9:00  a.m.  the 
following  business  day.  See  New  Form  102B  in  the 
Appendix  to  these  final  rules  for  more  information. 
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parties  to  notify  the  Commission  “or  its 
designee’’  that  an  account  is  no  longer 
reportable  as  a  volume  threshold 
account,  based  on  the  criteria  described 
in  these  sections. 

viii.  §  17.03(a)-(g) — Delegation  of 
Authority  to  the  Director  of  the  Office  of 
Data  and  Technology  or  the  Director  of 
the  Division  of  Market  Oversight 

NPRM  Proposal 

In  the  NPRM,  the  Commission 
proposed  a  number  of  new  and  revised 
provisions  relating  to  the  delegation  of 
authority  to  solicit  information  on  the 
OCR  reporting  forms.  First,  the 
Commission  proposed  to  codify  a  new 
§  17, 03(e)  that  provided  the  Director  of 
ODT  with  delegated  authority  to  make 
special  calls  to  solicit  information  from 
omnibus  volume  threshold  account 
originators  and  omnibus  reportable  sub¬ 
account  originators  on  New  Form  71. 

The  Commission  also  proposed  to 
codify  (a)  a  new  §  17.03(f)  that  provided 
the  Director  of  DMO  with  delegated 
authority  to  determine  the  date  on 
which  each  FCM,  clearing  member,  or 
foreign  broker  shall  update  or  otherwise 
resubmit  every  Form  102  that  it  has 
submitted  to  the  Commission  for  each  of 
its  special  accounts  and  (b)  a  new 
§  17.03(g)  that  provided  the  Director  of 
DMO  with  delegated  authority  to 
determine  the  date  on  which  each 
clearing  member  shall  update  or 
otherwise  resubmit  every  Form  102  that 
it  has  submitted  to  the  Commission  for 
each  of  its  volume  threshold  accounts. 

Second,  the  Commission  proposed  to 
revise  current  §  17.03(a),  which  grants 
the  Director  of  DMO  the  authority  to 
determine  whether  FCMs,  clearing 
members  and  foreign  brokers  can  report 
certain  information  on  series  ‘01  forms, 
or  can  use  some  other  format  upon  a 
determination  that  such  person  is 
unable  to  report  the  information  using 
the  standard  transmission  format. 

More  specifically,  the  NPRM  revised 
’§  17.03(a)  to  grant  such  authority  to  "the 
Director  of  ODT,  rather  than  the  Director 
of  DMO.  - 

Third,  the  Commission  proposed  to 
revise  current  §  17.03(b),  which  grants 
the  Director  of  DMO  the  authority  to 
approve  the  late  submission  of  position 
reports  and  Form  102. The  NPRM 
revised  §  17.03(b)  to  grant  such 
authority  to  the  Director  of  ODT,  rather 
than  the  Director  of  DMO.  The  NPRM 
further  revised  §  17.03(b)  to:  (i)  Replace 
the  provision’s  cross-reference  to 
^  §  17.01,^"*®  which  the  Commission 
proposed  to  strike,  with  cross-references 


17  CFR  17.03(a). 
‘■•s  17  CFR  17.03(b). 
i«»17  CFR  17.01. 


to  proposed  §§  17.01(a)  and  17.01(b); 
and  (ii)  eliminate  the  provision’s  cross- 
reference  to  current  §  17.01(g),i®°  which 
the  Commission  also  proposed  to  strike. 

Fpurth,  the  Commission  proposed  to 
revise  current  §  17.03(c),  which  gremts 
the  Director  of  DMO  the  authority  to 
permit  reporting  parties  filing  Form  102 
to  authenticate  it  through  a  means  other 
than  signing  the  form.^®^  The  NPRM 
revised  §  17.03(c)  to  grant  such 
authority  to  the  Director  of  ODT,  rather 
than  the  Director  of  DMO.  The  NPRM 
further  revised  §  17.03(c)  to  replace  the 
provision’s  current  cross-reference  to 
§  17.01(f),^®2  which  the  Commission 
proposed  to  strike,  with  a  cross- 
reference  to  proposed  §  17.01,  and  to 
address  New  Form  71. 

Finally,  the  Commission  proposed  to 
revise  current  §  17.03(d),  which  grants 
the  Director  of  DMO  the  authority  to 
approve  a  format  and  coding  structure 
other  than  that  set  forth  in  §  17. 00(g). 

The  NPRM  revised  §  17.03(d)  to  grant 
such  authority  to  the  Director  of  ODT, 
rather  than  the  Director  of  DMO. 

Discussion  of  Final  Rule 

No  comments  were  received 
pertaining  to  the  proposed  rules,  and 
the  Commission  is  adopting  proposed 
§  17.03(a)-(g)  without  modification. 

C.  Part  18 

i.  §  18.04 — Statement  of  Reporting 
Trader 

NPRM  Proposal 

Current  §  18.04  (the  “Statement  of 
Reporting  Trader”)  requires  every  trader 
who  holds  or  controls  a  reportable 
position  to  file  a  Form  40  upon  special 
call  by  the  Commission  or  its  designee 
and  to  provide  on  Form  40  information 
required  by  current  §  18.04(a)-(c).^®‘*  In 
the  NPRM,  the  Commission  proposed  to 
amend  §  18.04  by  striking  all  of  its 
current  provisions  and  replacing  them 
as  described  below. 

First,  and  consistent  with  its  approach 
to  New  Form  102,  the  Commission 
proposed  to  transition  current 
§  18.04(a)-(c)’s  detailed- form  content 
requirements  from  the  regulatory  text  to 
New  Form  40.  Second,  the  Commission 
proposed  to  codify  a  new  §  18.04(a)  that, 
as  with  current  §  18.04,  would  require 
every  trader  who  holds  or  controls  a 
reportable  position  to  file  a  New  Form 
'40  upon  special  call  by  the  Commission 
or  its  designee.  Finally,  to  accommodate 
volume  threshold  accounts  emd 


’5017  CFR  17.01(g). 

17  CFR  17.03(c). 

"2 17  CFR  17.01(f). 

'*3  17  CFR  17.03(d)  and  17.00(g). 
'*■•  17  CFR  18.04(a)-(c). 


reportable  sub-accounts  identified  on 
New  Forms  102  and  71,  the  Commission 
proposed  to  codify  a  new  §  18.04(b)  that 
would  require  volume  threshold 
account  controllers,  persons  who  own  a 
volume  threshold  account,  reportable 
sub-account  controllers,  and  persons 
who  own  a  reportable  sub-account  to 
file  New  Form  40  upon  special  call  by 
the  Commission  or  its  designee. 

Summary  of  Comments  on  NPRM 
Proposal 

FIA  and  Joint  Electric  Association 
stated  that  the  Form  40  (and  the 
corresponding  Form  40S)  is  overly 
complicated  and  extensive  without  a 
justified  regulatory  need.^®®  The  forms 
request  information  regarding  the 
ownership  structure  of  the  reporting 
trader,  including  all  direct  and  indirect 
parents  and  subsidiaries  and 
information  regarding  their  trading 
activities.  FIA  commented  that  “for 
some  reporting  traders,  the  number  of 
parents  and  subsidiaries  could  number 
in  the  hundreds.  Moreover,  the 
reporting  trader  may  not  know,  and  may 
not  be  permitted  to  know,  if  the  person 
in  which  the  reporting  trader  has  a  10 
percent  or  greater  interest  engages  in 
derivatives  trading.”  i®®  FIA  also  noted 
that  the  Form  40  requires  the  reporting 
of  persons  that  have  a  10  percent  or 
greater  ownership  interest  in  the 
reporting  trader.^ FIA  viewed  the  10 
percent  threshold  as  inconsistent  with 
the  precedent  established  by 
Commission  Rule  45.6(a),  which 
establishes  a  control  definition  based  in 
part  upon  “the  right  to  vote  25  percent 
or  more  of  a  class  of  voting  interest.” 

Joint  Electric  Association  expressed 
concern  that  its  members,  which  often 
enter  into  energy  commodity  swaps  to 
hedge  commercial  risks,  will  not 
understand  the  terminology  and 
purpose  of  the  Form  408.^®®  They  noted 
that  Association  members  would,  for  the 
most  part,  be  unlikely  to  have  received 
an  old  Form  40.  Joint  Electric 
Association  commented  that  “most  of 
the  words  in  the  form  were  not  revised 
to  reflect  the  different  market  structure 
whereby  swap  counterparties  transact 
directly  with  registered  ‘swap  dealers’ 

.  .  .  rather  than  through  financial 
intermediaries  or  market  professionals 
as  is  the  case  in  the  futures  industry.  As 
a  result,  commercial  market  participants 
receiving  the  New  Form  40,  if  they  have 
never  seen  old  Form  40,  have  no  context 


i**  CX-2012-FIA  supra  note  55  at  8.  CL-2012- 
Joint  Electric  Association  supra  note  55  at  3—4. 
'**CL-2012-F1A  supra  note  55  at  8. 
'*^CL-2012-FIA  supra  note  55  at  5. 

'*8/d. 

'*®CL-2012-Ioint  Electric  Association  supra  note 
55  at  3. 
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within  which  to  understand  the  new 
Form  or  their  responsibilities  to  the 
Commission.” 

FIA  recommended  that,  instead  of 
requiring  identification  of  indirect 
owners  that  have  an  ownership  interest 
of  10  percent  or  more,  “Form  40  be 
revised  to  require  identification  of 
indirect  owners  that  have  an  ownership 
interest  of  25  percent  or  more.  Setting 
different  indirect  ownership  levels  for 
related  purposes  imposes  an 
imnecessary  operational  burden  on 
firms  that  must  develop  systems  and 
procedures  to  assure  compliance  with 
these  reporting  requirements.” 

Joint  uectric  Association 
recommended  that  various  terms  in  tho 
Form  40S  (such  as  “reportable 
position,”  “swap  dealer”  and  “major 
swap  participant”)  should  be  clarified 
and  made  more  understandable  to  a 
commercial  end  user  of  energy 
commodity  swaps.  joint  Electric 
Association  made  several  other 
recommendations  to  simplify  the  form 
and  reduce  the  reporting  burden  on 
small  entities,  including  the  following: 
Provide  a  “regulatory  reporting  lite” 
version  of  the  form,  which  would 
excuse  commercial  end  users  from 
completing  the  majority  of  the  form; 
permit  small  entities  to  deliver  the  form 
by  paper,  facsimile  or  email,  rather  than 
make  electronic  filing  through  a  web 
portal;  excuse  small  entities  from  any 
requirement  to  periodically  update  the 
form  in  response  to  a  subsequent  special 
call  by  the  Commission;  and 
establish  procedures  to  limit  the 
application  of  the  special  call  authority 
to  small  entities.^®® 

Discussion  of  Final  Rule 

The  Commission  is  adopting 
proposed  §  18.04  without  modifications. 

The  current  Form  40  asks  whether 
any  person  has  a  financial  interest  of  10 
percent  or  more  in  the  reporting  trader. 
The  Commission  believes  that  it  is 
appropriate  to  maintain  the  10  percent 
threshold  for  reporting  based  on 
ownership  that  appears  in  current  Form 
40.  The  10  percent  threshold  in  current 
Form  40  allows  the  Commission  to 
receive  reporting  on  a  greater  number  of 
owyership  relationships  than  a  25 
percent  threshold  would  require. 


>«»W. 

CL-2012-F1A  supra  note  55  at  5. 
ozCL-201 2-Joint  Electric  Association  supra  note 
55  at  4-5. 

iB3QL-2012-|oint  Electric  Association  supra  note 
55  at  5. 

’“CL-2012-Ioint  Electric  Association  supra  bote 
55  at  6. 

IBS  CL-201  2-Joint  Electric  Association  supra  note 
55  at  7. 

'^Id. 


thereby  benefiting  the  Commission’s 
surveillance  capabilities.  The  10  percent 
threshold  is  also  consistent  with  other 
Commission  regulations,  such  as  the 
aggregation  requirements  (based  on  10 
percent  or  greater  ownership  or  equity 
interest)  in  §  150.4(b)-(c).  The 
Commission  notes  that  the  25  percent 
reporting  threshold  recommended  by 
FIA  reflects  the  definition  of  control  for 
purposes  of  assigning  legal  entity 
identifiers  (“LEIs”)  to  swap 
counterparties,  a  regulatory  objective 
unrelated  to  the  Form  40’s  objective  of  ‘ 
obtaining  ownership  and  control 
information  with  regard  to  reporting 
traders. 

The  questions  added  to  New  Form  40 
will  provide  the  Commission  with 
crucial  information  regarding  reporting 
traders’. ownership  and  control 
relationships  and  business  activities. 
The  Commission  will  utilize  this 
information  to  perform  more 
comprehensive  oversight  and 
surveillance  of  regulated  derivatives 
markets,  including  by  better 
understanding  relationships  that  may 
exist  among  market  participants,  emd  to 
facilitate  analysis  of  potentially 
disruptive  or  manipulative  trading 
activity.  The  definitions  of  “swap 
dealer”  and  “major  swap  participant,” 
which  are  the  subject  of  a  comment  by 
Joint  Electric  Association,  have  now 
been  finalized.’®^  In  response  to  Joint 
Electric  Association’s  other  comments, 
the  Commission  expects  New  Form  40 
to  affect  only  a  small  subset  of 
respondents  that  may  be  “small 
entities”  for  purposes  of  the  Regulatory 
Flexibility  Act.  ^®®  This  is  due,  in  part, 
to  the  fact  that  the  Commission  will 
send  New  Form  40  on  a  discretionary 
basis  in  response  to  the  reporting  of  an 
account  that  reaches  a  minimum 
position  or  volume  threshold.  The 
Commission  does  not  expect  that  small 
entities  will  typically  reach  such 
reporting  thresholds.^®® 


See  Commission,  Further  Dehnition  of  “Swap 
Dealer,”  "Security-Based  Swap  Dealer,”  "Major 
Swap  Participant,”  “Major  Security-Based  Swap 
Participant”  and  “Eligible  Swap  Participant”,  77  FR 
30596  (May  23,  2012). 

’68  The  Regulatory  Flexibility  Act  requires  that 
agencies  consider  whether  the  rules  they  propose 
will  have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  and,  if  so, 
provide  a  regulatory  flexibility  analysis  regarding 
the  impact.  See  NPRM  supra  note  10  at  43990  and 
section  VIII(C)  infra. 

’6®  See  supra  the  discussion  of  the  RTVL  for 
volume-based  reporting  in  section  Vn(xiv).  As 
noted  above,  the  RTVL  has  been  calibrated  to  yield 
information  with  respect  to  those  trading  accounts 
that  are  responsible  for  a  substantial  percentage  of 
trading  volume,  while  minimizing  the  proposed 
regulations’  impact  on  low-volume  accounts  whose 
trading  activity  does  not  warrant  inclusion  in  the 
reporting  regime. 


Finally,  the  Commission  declines  to 
accept  the  proposal  by  Joint  Electric 
Association  that  respondents  retain  the 
option  to  file  by  paper,  facsimile  or 
email.  The  Commission  believes  that  the 
automation  of  Form  40,  and  the  use  of 
auto-population  on  the  web-based  Form, 
will  result  in  increased  efficiencies  for 
the  Commission  and  the  majority  of 
reporting  parties.  As  noted  in  section 
VIII(A)  below,  the  Commission  expects 
that  the  majority  of  reporting  parties 
will  submit  Form  40  via  the  web-based 
portal,  as  opposed  to  via  an  FTP  data 
feed.  The  auto-population  of  certain 
data  fields  on  the  portal  will  reduce  the 
burden  and  complexity  of  (he 
submission  process.  As  a  result,  the 
Commission  estimates  that  the  time 
required  to  update  information 
contained  in  New  Form  40  using  the 
web-based  portal  will  be  de  minimis  for 
most  reporting  parties. 

ii.  §  18.05 — Maintenance  of  Books  and 
Records 

NPRM  Proposal 

Current  §  18.05  requires  traders  who 
hold  or  control  reportable  positions  to 
maintain  books  and  records  regarding 
all  positions  and  transactions  in  the 
commodity  in  which  they  have 
reportable  positions.^^®  In  addition, 
current  §  18.05  requires  that  the  trader 
furnish  the  Commission  with 
information  concerning  such  positions 
upon  request.  The  Commission 
proposed  to  expand  §  18.05  to  also 
impose  books  and  records  requirements 
upon  (a)  volume  threshold  account 
controllers  and  owners  of  volume 
threshold  accounts  reported  on  New 
Form  102B  and  (b)  reportable  sub¬ 
account  controllers  and  persons  who 
own  a  reportable  sub-account  reported 
on  New  Form  71. 

Discussion  of  Final  Rule 

No  comments  were  received 
pertaining  to  the  proposed  rule.  As 
noted  above,  the  Commission  proposed 
to  expand  §  18.05  to  impose  books  and 
records  requirements  on  volume 
threshold  account  controllers  and 
owners  of  volume  threshold  accounts 
reported  on  New  Form  102B  and 
reportable  sub-account  controllers  and 
persons  who  own  a  reportable  sub¬ 
account  reported  on  New  Form  71.  The 
Commission  also  note's  that  the 
definition  of  reportable  trading  volume 
encompasses  trading  on  both  DCMs  and 
SEFs.  Accordingly,  the  Commission  is 
adopting  §  18.05  as  proposed,  with  the^ 
clarification  that  the  books  and  records 
required  to  be  kept  by  volume  threshold 


”“17  CFR  18.05. 
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account  controllers,  owners  of  volume 
threshold  accounts,  reportable  sub¬ 
account  controllers,  and  persons  who 
own  reportable  sub-accounts  include 
books  and  records  with  respect  to  both 
their  futures  and  swap  market  activities. 

D.  Part  20 

i.  §  20.5 — Series  S  Filings 
NPRM  Proposal 

As  with  Forms  102  and  40,  the 
Commission  proposed  to  transfer  the  list 
of  data  points  required  in  Form  102S 
from  the  relevant  regulatory  text  (i.e., 

§  20.5)  to  the  form  itself.  More 
specifically,  the  Commission  proposed 
to  eliminate  the  data  points  specified  in 
§  20.5(a){l),  and  to'  revise  §  20.5(a)(1)  to 
provide  that  when  a  counterparty 
consolidated  account  first  becomes 
reportable,  the  reporting  party  shall 
submit  a  102S  filing  ("initial  102S 
filing”).  The  timing  for  submitting 
initial  102S  filings  would  continue  to  be 
subject  to  current  §  20.5(a)(3). 

Finally,  the  Commission  proposed  to 
codify  new  §  20.5(a)(4)  and  (5)  to  require 
change  and  refresh  updates  for  Form 
102S  in  the  same  manner  as  they  are 
required  for  Form  102A.  The 
Commission  also  proposed  a 
conforming  amendment  to  §  20.5(a)(2)  to 
eliminate  the  current  instructions  with 
respect  to  updating  102S  filings. 

Summary  of  Comments  on  NPRM 
Proposal 

FLA  commented  on  the  utility  of  Form 
102S,  which  requires  swap  dealers  and 
clearing  members  to  identify  and  report 
a  swap  counterparty  or  customer 
consolidated  account  with  a  reportable 
position.  FLA  stated  that  the  information 
that  will  be  reported  to  swap  data 
repositories  under  part  45  would 
provide  the  Commission  with  access  to 
essentially  the  same  information  that 
proposed  Form  102S  will  require.^^^ 

FIA  commented  that  “requiring  FCMs, 
and  the  industry  generally,  to  divert 
critical  operational  and  financial 
resources  firom  buildingthe  systems 
necessary  to  implement  the  part  45 
recordkeeping  and  reporting 
requirements  to  implement  this  interim 
solution,  would  impose  an  unnecessary 
operational  burden  and  cost  without  a 
significant  offsetting  benefit.”  CME 
commented  that  “requiring  swap 
reporting  as  part  of  OCR,  to  accomplish 
reporting  that  is  already  being  done 
under  part  20-  and  soon  to  be 
duplicated  under  SDR  reporting  with 


'^>17CFR  20.5. 

’^2 17  CFR  20.5(a)(3). 

123CL-2012-FIA  supra  note  55  at  2-3. 
’2<CL-2012-FIA  supra  note  55  at  3. 


new  unique  legal  entity  identifiers-  is 
unnecessary  and  imposes  additional 
unjustified  costs  on  the  industry.” 

See  the  discussion  of  §  17.02(b)  above 
for  a  summary  of  the  comments  received 
on  change  and  refresh  obligations 
related  to  the  Form  102,  which  are 
relevant  to  Form  102S. 

Discussion  of  Final  Rule 

The  Commission  acknowledges  the  . 
comments  of  FLA  and  CME  regarding 
the  Form  102S.  Contrary  to  commenters’ 
claims,  however,  SDRs  will  not,  in  all 
cases,  be  able  to  provide  the  ownership 
and  control  information  requested  on 
102S.  For  example,  the  Commission 
anticipates  that  swap  dealers  and 
clearing  members  (the  102S  reporting 
parties)  will  be  able  to  consistently 
provide  the  contact  information  for 
owners  and  controllers  of  consolidated 
accounts  on  the  102S,  based  on  the 
records  these  entities  maintain.  Part  45 
reporting,  by  contrast,  is  based  on 
counterparty  data.  This  counterparty 
data  may,  in  some  cases,  overlap  with 
the  owners  and  controllers  of 
consolidated  accounts  reported  on  102S. 
However,  counterparty  data  will  not,  in 
all  cases,  overlap  with  102S  reporting 
and  provide  the  ownership  and  control 
information  required  by  102S.  As  a 
result,  the  Commission  cannot  rely  on 
SDR  reporting  under  part  45  as  a 
substitute  for  102S.  In  addition,  SDRs 
would  not  have  a  proactive  obligation  to 
send  swap  account  information  to  the 
Commission;  in  contrast,  102S  places  an 
affirmative  obligation  on  respondents  to 
provide  swap  counterparty  consolidated 
account  information  to  the  Commission. 

Such  differences  notwithstanding,  in 
developing  New  Form  102,  the 
Commission  has  endeavored  to  identify 
and  eliminate  any  duplicative  reporting 
obligations  that  may  arise  firom  these 
final  rules.  For  example.  New  Form  102 
requires  respondents  to  provide  the 
'  legal  entity  identifiers  (LEI)  and  related 
information  (i.e.,  names  and  addresses) 
of  parties  reportable  on  the  form. 
However,  if  such  related  information 
has  previously  been  reported  to  a  CFTC- 
accepted  provider  of  LEfs  (e.g.,  the  CICI 
Utility),  then  reporting  parties  are  not 
required  to  report  it  again  on  New  Form 
102.  This  eliminates  all  duplication 
between  New  Form  102  and  data 
currently  reported  to  an  LEI  provider. 
Furthermore,  in  the  event  the  CICI 
Utility  or  another  CFTC-accepted  LEI 
provider  is  modified  in  the  future  to 
accept  certain  supplemental  fields 
required  on  the  forms, then  reporting 


32*CL-2012-CME  supra  note  55  at  3. 

326  The  Regulatory  Oversight  Committee  (ROC)  of 
the  Global  LEI  System  (GLEIS)  is  seeking  to  modify 


p^ies  will  not  be  required  to  report 
these  supplemental  fields  on  New  Form 
102,  if  the  information  has  previously 
been  reported  to  such  an  LEI 
provider. 

More  generally,  staff  is  considering 
recommending  Aat  the  Commission 
issue  an  Advanced  Notice  of  Proposed 
Rulemaking  seeking  public  input  on 
possible  revisions  to  part  45  that  could 
increase  efficiencies  in  reporting  swap 
data  and  mitigate  the  burden  on  market 
participants.  As  markets,  market 
participants,  and  trading  conventions 
adapt  to  the  swap  data  recordkeeping 
and  reporting  requirements  under  part 
45,  staff  will  review  these  requirements 
to  ensure  that  they  continue  to  fulfill 
their  regulatory  objectives  in  light  of  the 
evolving  swaps  marketplace.  For  the 
reasons  discussed  above,  the 
Commission  is  implementing  102S 
reporting  pursuant  to  the  final  rules. 

The  Commission  is  adopting 
proposed  §  20.5(a)(l)-(2)  without 
modification.  In  response  to  comments 
received  with  respect  to  §  17.02(b),  the 
Commission  is  making  the  following 
modifications  to,  proposed  §  20.5(a)(4)— 
(5)  and  to  Form  102S: 

§  20.5(a)(5)  (refresh  l02S  filings).  The 
discussion  of  §  I7.d2(b)  above  contains 
a  summary  of  the  comments  received  on 
change  and  refresh  obligations  related  to 
the  Form  102,  which  are  relevant  to 
Form  102S.  In  response  to  FIA’s 
comments,  refresh  filings  for 
consolidated  accounts  will  be  required 
once  per  year,  as  opposed  to  once  each 
six  months  (as  proposed  in  the  NPRM).  • 
In  light  of  this  change,  the  final  rules 
provide  that  refresh  updates  are 
required  on  such  other  date  specified  by 
the  Commission  or  its  designee  that  is 
equal  to  or  greater  than  six  months, 
which  is  consistent  with  the  alternative 
deadline  language  in  proposed  §§  17.02 
and  20.5. 

§  20.5(a)(4)-(5)  (when  102S 
consolidated  accounts  are  no  longer 
reportable).  Reporting  parties  may  stop 
providing  Form  102S  change  updates 
and  refresh  updates  for  a  consolidated 
account  if  the  account  is  no  longer 
reportable  as  a  consolidated  account 
and  has  not  been  reportable  as  a 
consolidated  account  for  the  past  six 
months.  This  change  is  intended  to 


ISO  17442  LEI,  the  core  standard  underlying  the 
GLEIS,  in  order  to  collect  certain  additional 
information  from  persons  registering  to  receive  an 
LEI. 

’22  The  supplemental  Helds  required  on  New 
Form  102  include  the  name,  phone  number  and 
email  address  of  certain  contact  persons  required  by 
the  reporting  forms,  among  other  fields.  See  the 
footnotes  to  the  reporting  forms  in  the  Appendix  for 
a  detailed  list  of  the  information  that  may-be 
omitted  from  the  forms  for  the  reasons  described  in 
this  paragraph. 
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substantively  replicate  §  17.02(cK3)-{4), 
which  provide  that  clearing  members 
may  stop  providing  Form  102B  change 
updates  and  refresh  updates, 
respectively,  upon  notifying  the 
Commission  or  its  designee  that  the 
relevant  volume  threshold  account 
executed  no  trades  in  any  product  in  the 
past  six  months  on  the  reporting  market 
at  which  the  volume  threshold  account 
reached  the  reportable  trading  volume 
level. 

Sections  20.5(a)(4)  and  (5)  have  also 
been  modified  to  enable  reporting 
parties  to  notify  the  Commission  “or  its 
designee”  that  an  account  is  no  longer 
reportable  as  a  consolidated  account, 
based  on  the  criteria  described  in  these 
sections. 

Vm.  Related  Matters 

A.  Paperwork  Reduction  Act 

i.  Overview 

The  Paperwork  Reduction  Act 
(“PRA”)  imposes  certain 
requirements  on  Federal  agencies  in 
connection  with  their  conducting  or  . 
sponsoring  any  collection  of 
information  as  defined  by  the  PRA.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  cmrently  valid  control 
number.  This  rulemaking  will  result  in 
new  collection  of  information 
requirements  within  the  meaning  of  the 
PRA.  The  Commission  has  therefore 
submitted  this  proposal  to  the  Office  of 
Management  and  Budget  (“OMB”)  for 
review  in  accordance  with  44  U.S.C. 
3507(d)  and  5  CFR  1320.11.  The  title  for 
this  collection  of  information  is  “Trader 
and  Account  Identification  Reports” 
(OMB  control  number  3038-0103). 
Responses  to  this  collection  of 
information  will  be  mandatory.  The 
Commission  will  protect  proprietary 
information  consistent  with  the 
Freedom  of  Information  Act  and  17  CFR 
part  145,  “Commission  Records  and 
Information.”  In  addition,  section 
8(a)(1)  of  the  Act  strictly  prohibits  the 
Commission,  unless  specifically 
authorized  by  the  Act,  from  making 
public  “data  and  information  that 
would  separately  disclose  the  business 
transactions  or  market  positions  of  any 
person  and  trade  secrets  or  names  of 
customers.”  The  Commission  is  also 
required  to  protect  certain  information 


•^■44  U.S.C.  3501  et  seq. 
>^•7  U.S.C.  12(a)(1). 


contained  in  a  government  system  of 
records  according  to  the  Privacy  Act  of 
1974,  5  U.S.C.  552a. 

The  rulemaking  will  create  new 
information  collection  requiiements  via 
§§  17.01, 18.04, 18.05,  and  20.5. 
Currently,  OMB  control  number  3038- 
0009  covers,  cunong  other  things,  the 
collection  requirements  arising  from 
current  §§  17.01, 18.04,  and  18.05.18® 
Also,  OMB  control  number  3038-0095 
covers,  among  other  things,  the 
collection  requirements  arising  from 
current  §  20.5. i®!  Accordingly,  the 
Commission  is  requesting  a  new  OMB 
control  number  for  the  purpose  of 
consolidating  the  collections  into  a 
common  control  number.  Collection 
requirements  arising  from  §§  17.01, 

18.04, 18.05,  and  20.5  will  be  covered 
by  3038-0103.  Once  the  collections 
covered  by  control  number  3038-0103 
become  operational,  OMB  control 
number  3038-0009  will  no  longer  cover 
collection  requirements  arising  from 
§§  17.01, 18.04,  and  18.05.  In  addition, 
OMB  control  number  3038-0095  will  no 
longer  cover  collection  requirements  - 
arising  from  §  20.5.  The  remaining 
collection  requirements  covered  by 
3038-0009  and  3038-0095  will  not  be 
affected. 

ii.  Information  To  Be  Provided 

Section  17.01,  as  revised  by  this 
rulemaking,  will  result  in  the  collection 
of  information  regarding  the  following 
types  of  accounts:  (a)  Special  accounts 
(as  defined  in  current  §  15.00(r));  ^®2  and 
(b)  volume  threshold  accounts,  omnibus 
volume  threshold  accounts,  and 
omnibus  reportable  sub-accounts  (each 
as  defined  in  §  15.00).  Specifically, 

§  17.01  will  provide  for  the  filing  of 
New  Form  102A,  New  Form  102B  and 
New  Form  71,  as  follows: 

1.  pursuant  to  §  17.01(a),  FCMs, 
clearing  members,  and  foreign  brokers 
will  identify  new  special  accounts  to  the 
Commission  on  New  Form  102A;  ^®® 

2.  pursuant  to  §  17.01(b),  clearing 
members  will  identify  volume  threshold 
accounts  to  the  Commission  on  New 
Form  102B;  ^8'*  and 

3.  pursuant  to^i7.01(c),  omnibus 
volume  threshold  account  originators 


'“17  CFR  17.01, 18.04  and  18.05. 

17  CFR  20.5. 

'“17CFR15.00(r). 

'“3  See  supra  sections  III(A)  and  V(A)  for  a  ' 
description  of  current  Form  102  and  a  comparison 
to  New  Form  102A. 

***  See  supra  section  V(B)  for  a  description  of 
New  Form  102B. 


and  omnibus  reportable  sub-account 
originators  will  identify  reportable  sub¬ 
accounts  to  the  Commission  on  New 
Form  71  when  requested  via  a  special 
call  by  the  Commission  or  its 
designee.’*®® 

Additional  reporting  requirements 
will  eirise  from  §  18.04,  which  will  result 
in  the  collection  of  information  from 
and  regarding  traders  who  own,  hold,  or 
control  reportable  positions;  volume 
threshold  account  controllers;  persons 
who  own  volume  threshold  accounts; 
reportable  sub-account  controllers;  and 
persons  who  own  reportable  sub¬ 
accounts.  Specifically,  §  18.04  will 
provide  for  the  filing  of  New  Form  40, 
as  follows: 

1.  pursuant  to  §  18.04(a),  a  trader  who 
owns,  holds,  or  controls  a  reportable 
position  will  file  New  Form  40,  when 
requested  via  a  special  call  by  the 
Commission  or  its  designee;  and 

2.  pursuant  to  §  18.04(b),  a  volume 
threshold  account  controller,  person 
who  owns  a  volume  threshold  account, 
reportable  sub-account  controller,  and 
person  who  owns  a  reportable  sub¬ 
account  will  file  New  Form  40  when 
requested  via  a  special  call  by  the 
Commission  or  its  designee.*®® 

Reporting  requirements  will  also  arise 
from  §  20.5(a),  which  will  require  all 
reporting  entities  to  submit  New  Form 
102S  for  swap  counterparty  or  customer 
consolidated  accounts  with  reportable 
positions.*®^  In  addition,  current  • 

§  20.5(b)  requires  every  person  subject 
.  to  books  or  records  under  current  §  20.6 
to  complete  a  40S  filing  after  a  special 
call  upon  such  person  by  the 
Commission.*®®  However,  current 
§  20.5(b}  also  provides  that  a  40S  filing 
shall  consist  of  the  submission  of  Form 
40.  As  discussed  above,  the  final  rules 
provide  for  the  creation  of  New  Form 
40,  which  will  expand  and  replace 
current  Form  40.  Accordingly,  the  final 
rules  will  require  additional  information 
from  40S  filers. 


1*5  See  supra  section  V(D)  for  a  description  of 
New  Form  71.  , 

See  supra  sections  III(A)  and  V(E)  for  a 
description  of  current  Form  40  and  a  comparison 
to  New  Form  40. 

"RepKjrting  entity,”  “counterparty,”  and 
“consolidated  account”  are  eacli  defined  in  §  20.1 
of  the  Commission's  regulations.  See  supra  sections 
III(B)  and  V(C)  for  a  description  of  current  Form 
102S  and  a  comparison  to  New  Form  102S. 

17  CFR  20.5(b)  and  20.6.  See  supra  sections 
III(B)  and  V(E)  for  a  description  of  current  Form  40S 
and  a  comparison  to  New  Form  40S. 
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In  addition  to  the  reporting 
requirements  summarized  above, 

§  18.05  will  impose  recordkeeping 
requirements  upon;  (1)  Traders  who 
own,  hold,  or  control  a  reportable- 
futures  or  options  on  futures  position 
(who  are  subject  to  current  §  18.05):  (2) 
volume  threshold  account  controllers: 
(3)  persons  who  own  volume  threshold 
accounts:  (4)  reportable  sub-account 
controllers:  and  (5)  persons  who  own 


reportable  sub-accounts.  These 
provisions  extend  the  recordkeeping 
requirements  of  current  §  18.05,  which 
are  applicable  to  traders  who  hold  or 
control  a  reportable  futures  or  options 
on  futures  position,  to  owners  and 
controllers  of  accounts  with  reportable 

trading  volume.^89 

iii.  Total  Reporting  and  Recordkeeping 
Costs:  Methodology  Used  To  Estimate 
Costs 


(a)  Total  Costs 

Set  forth  below  is  the  estimated  total 
annual  industry  cost  for  affected 
participants  to  (i)  Complete  Forms  102A 
and  102S  and  any  resulting  Form  40s, 
(ii)  complete  Forms  102B  and  71  for 
volume  threshold  accounts  associated- 
with  DCMs  and  SEFs  and  any  resulting 
Form  40s,  and  (iii)  comply  with  the 
books  and  records  obligations  arising 
from  revised  §  18.05; 


Regulation 

Associated  report 

Estimated 

total  annual  1 

industry  cost’ ^  j 

Anticipated 

transmission 

method 

17.01(a)  . .'. . 

New  Form  102A  . 

$1,931,129 

FTP. 

17.01(b)  . » . ; . 

New  Form  102B  . '. . 

1,299,799 

FTP. 

17.01(cj  . 

New  Form  71  . ; . 

427,147 

Web. 

18.04(a)  . . . 

New  Form  40 . 

1,103,603 

Web. 

18.04(b)  . 

New  Form  40 . 

3,977,173 

Web. 

18.05  . 

Books  and  Records . .' . . . 

18,569 

N/A. 

20.5(a)  . ; . 

102S  Filing  . 

289,669 

FTP. 

20.5(b)  . . . 

40S  Filing  . 

527,207 

Web. 

Total  . . . 

' 

9,574,296 

Total  reporting  and  recordkeeping 
costs  for  the  final  rules  reflect  the  sum 
of  estimated  burdens,  multiplied  by  the 
wage  rate  provided  below,  for:  (1)  New 
Form  102A;  (2)  New  Form  102B;  (3) 

New  Form  71;  (4)  New  Form  40 
(pursuant  to  18.04(a));  (5)  New  Form 

40  (pursuant  to  §  18.04(b)):  (6)  the 

reporting  and  recordkeeping 
requirements  of  revised  §  18.05;  (7)  New 
Form  1028;  and  (8)  New  Form  408.  The 
Commission  has  updated  the  cost 
estimates  in  the  NPRM  based  on  the 
most  recent  data  and  statistics  available 
to  the  Commission. 

Methodology  Used  To  Estimate  Costs 

The  Commission  estimated  the 
reporting  burden  associated  with  each 
filing  obligation  below  by  considering 
the  two  distinct  filing  methods  that  it 
will  accommodate  pursuant  to  these 
final  rules  (via  FTP  or  via  the  web 
portal).  With  two  methods  of 
submission,  reporting  parties  will  have 
the  flexibility  to  select  the  submission 
method  that  works  best  with  their 
existing  data  and  technology 
infrastructure  and  the  number  of  filings 
they  expect  to  make.  While  the  NPRM 
contemplated  that  certain  forms  (Forms 


40/8  and  71)  could  be  submitted  only 
via  the  web  portal,  these  final  rules 
provide  that  all  forms  may  be  submitted 
either  via  the  web  pyortal  or  via  FTP,  in 
order  to  provide  additional  flexibility  to 
reporting  parties.  In  general,  the 
Commission  believes  that  FTP 
submission  will  be  more  cost  effective 
for  reporting  parties  with  a  large  number 
of  filings,  while  submission  through  the 
web-based  portal  will  be  more  cost 
effective  for  reporting  parties  with  a 
small  number  of  filings. 

As  noted  above,  the  Commission  has 
calculated  the  total  estimated  industry 
cost  for  submitting  each  form  via  FTP  or 
via  the  web  portal.  These  calculations 
represent  the  total  industry  cost  if  all 
reporting  parties  submit  information  via 
one  method — as  compared  to  the  total 
industry  cost  if  all  parties  submit  via  the 
other  method.  For  example,  the  102A 
calculations  below  represent  the  total 
estimated  industry  cost  if  all  reporting 
parties  submit  102 A  via  FTP 
($1,931,129),  or  if  all  parties  submit 
102 A  via  the  web  portal  ($5,954,969). 
The  Commission  recognizes  that,  even  if 
it  is  less  expensive  for  the  industry  as 
a  whole  to  submit  102 A  via  FTP,  it  may 


be  less  expensive  for  certain  individual 
reporting  parties  to  submit  102 A  via  the 
web  portal.  This  may  be  due  to  the 
limited  number  of  forms  these  parties 
expect  to  submit,  their  technology 
infrastructure,  or  other  factors. 

To  expand  on  this  example,  if  a  new 
reporting  party  anticipates  that  it  will 
submit  only  two  102 A  filings  per  year, 
it  might  logically  conclude  that  it  would 
be  less  expensive  to  submit  its  two 
filings  via  the  web  portal  than  to  incur 
the  development  costs  associated  with 
establishing  an  FTP  link  to  the 
Commission.  In  this  instance,  the 
Commission  has  estimated  that  the 
reporting  party  would  incur  20  hours  of 
initial  development  burden  for  each  of 
the  two  records  submitted  via  the  web 
portal,  or  a  total  initial  development 
burden  of  40  hours.  Accordingly,  the 
reporting  party  may  conclude  that 
submitting  its  1Q2A  filings  via  the  web 
portal  is  more  cost-effective  than 
submitting  the  same  information  via 
FTP,  which  the  Commission  has 
estimated  would  require  an  initial 
development  burden  of  264  hours  per 
entity  (regardless  of  the  number  of  forms 

submitted). 


'»917CFR  18.05. 

’®®The  estimated  total  annual  industry  cost 
includes  annual  reporting  and  recordkeeping  costs, 
as  well  as  annualized  start-up  costs  and  ongoing 
operating  and  maintenance  costs.  The  estimated 
total  costs  for  each  form  included  in  this  chart  are 
subject  to  the  limitations  described  in  section 
VIIl(B),  below. 


i8il7CFR18.04(a). 

J92 17  CFR  18.04(b). 

In  this  example,  the  Commission  expects  that 
reporting  parties  making  a  small  number  of  hlings 
would  choose  to  submit  via  the  web-based  portal, 
because  web  submission  would  be  the  most  cost- 
effective  submission  method  for  such  parties.  In 


doing  so,  they  will  incur  fewer  costs  than  they 
would  if  they  submitted  via  FTP,  thereby  lowering 
the  total  costs  to  the  industry.  As  a  result,  the' 
simplifying  assumption  that  all  reporting  parties 
will  submit  New  Form  102A  (along  with  certain 
other  forms  discussed  below)  via  FTP  is  a 
conservative  assumption,  which  will  tend  to 
overestimate  the  total  industry  cost. 
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All  burden  estimates  assume  that 
information  required  by  each  form  is 
generally  available  within  the  reporting 
party;  however,  in  preparing  its 
estimates,  the  Commission  did  make  an 
effort  to  account  for  the  added  burden 
associated  with  assembling  data 
distributed  among  multiple  systems 
and/or  databases  within  a  reporting 
party.  Finally,  the  cost  estimates  in 
section  Vin(A)  and  (B)  assume  that  all 
market  participants  will  start  horn  th^ 
same  point  in  developing  the  systems 
required  to  implement  OCR  reporting. 
Accordingly,  to  the  extent  that  current 
reporting  parties  leverage  their  existing 
reporting  systems  to  implement  OCR 
reporting,  the  cost  estimates  are  likely  to 
overestimate  actual  costs  to  some  degree 
for  such  parties. 

For  the  following  additional  reasons, 
the  Commission  anticipates  that  total 
reporting  and  recordkeeping  costs  to  the 
industry  are  likely  to  be  lower  than  the 
sum  of  the  costs  associated  with  each 
form  individually,  as  the  Commission 
has  calculated  herein. 

First,  the  Commission  notes  that 
reporting  and  recordkeeping  burdens 
arising  from  each  regulation  and 
associated  form  were  estimated 
independently  of  the  requirements  of 
the  other  regulations  and  associated 
forms,  and  that  substantial  synergies  are 
likely  to  exist  across  the  systems  and 
data  necessary  to  meet  the  reporting 
requirements.  As  a  result,  the  total 
reporting  and  recordkeeping  costs  to  the 
industry  for  the  final  rules  are  likely  to 
be  substantially  lower  than  estimated. 
For  example,  many  reporting  firms 
submitting  New  Form  102A  will  also 
submit  New  Form  102B,  and  will  be 
able  to  leverage  systems  and 
information  necessary  for  submitting 
one  form  to  meet  the  requirements  of 
the  other. 

Second,  the  Commission  responded  to 
several  proposals  by  commenters  to 
modify  the  reporting  requirements  in 
order  to  reduce  the  requirements’ 
burdens  and  associated  costs. 
Commenters  did  not  quantify  the 
magnitude  of  the  potential  cost  savings 
from  their  alternative  proposals.  The 
final  rules  adopt  a  number  of  these 
proposals  in  modified  fashion  in  order 
to  reduce  the  rules’  burden  and  costs, 
while  also  maintaining  their  regulatory 
benefits.  The  Commission  has  taken  a 
conservative  approach  and  made  no 


’^Certain  parties  that  will  be  required  to  report 
under  ^lese  final  rules  now  provide  certain  forms 
under  the  current  reporting  system  [e.g.,  the  current 
Forms  102  and  40). 


downward  adjustment  for  cost  savings 
attributable  to  modifications  that  the 
Commission  has  made  to  the  final  rules 
to  accommodate  commenters’  proposals. 

iv.  Reporting  Burdens — New  and 
Revised  Forms 

New  Form  102A — §  17.01(a): 

Method  1  (102 A  FTP  submission — 
lower  estimate):  Method  1  assumes  that 
each  New  Form  102A  reporting  party 
will  use  an  automated  program  to 
submit  its  forms  via  secure  FTP.  Each 
Method  1  submission  will  likely  contain 
numerous  102 A  records.  The 
Commission  estimates  that  the  total 
initial  development  burden  will  average 
264  hours  per  reporting  party.  The 
Commission  also  estimates  that  the 
highly  automated  nature  of  this  option 
will  virtually  eliminate  the  marginal 
costs  associated  with  each  additional 
submission  or  each  additional  record 
contained  in  a  submission.  Accordingly, 
the  Commission  estimates  that  102 A 
change  ^d  refresh  updates  will  not 
increase  a  reporting  party’s  burden 
when  using  Method  1.  The  Commission 
further  estimates  that  the  ongoing 
operation  and  maintenance  burden  will 
average  53  hours  per  year  no  matter  how 
many  records  are  contained  in  a 
submission.  The  total  Method  1 
annualized  initial  development  burden 
and  the  ongoing  operation  emd 
maintenance  burden  (total  yearly 
burden)  will  equal  approximately  106 
hours  per  reporting  party.^®® 

An  assessment  of  Commission  data 
collection  efforts  demonstrated  that  the 
Commission  received  Form  102 
submissions  from  260  reporting  parties 
in  2012.  The  Commission  anticipates 
that  it  will  receive  New  Form  102 A 
submissions  from  a  similar  number  of 
reporting  parties  each  year.  Assuming 
all  New  Form  102A  reporting  parties 
utilize  Method  1,  the  Commission 
estimates  that  the  total  annual  industry 
burden  for  New  Form  102A  will  equal 
27,560  hours.  Using  an  estimated  wage 
rate  of  $70.07  per  hour,^^  annual 


All  annualized  development  burden  estimates 
are  based  on  5  year,  straight  line  depreciation.  The 
106  hour  hgure  is  arrived  at  by  dividing  264  hours 
(initial  development  burden  per  reporting  party)  by 
5  years,  which  results  in  an  estimated  annualized 
initial  development  burden  of  53  hours  per 
reporting  party.  53  hours  plus  53  hours  (annual, 
ongoing  operation  and  maintenance  burdens  per 
reporting  party)  equals  106  hours  per  reporting 
party.  The  submission  of  Form  71  through  the  web- 
based  portal  does  not  require  initial  development 
expenditures;  as  a  result,  the  burdens  and  costs  for 
this  form  are  calculated  on  an  annual  basis  rather 
than  an  annualized  basis. 

>96  The  Commission  sta^s  estimates  concerning 
the  wage  rates  are  based  on  salary  information  for 


industry  costs  for  102A  filings  made 
pursuant  to  Method  1  are  estimated  at 
$1,931,129.  As  indicated  throughout 
this  section  VIII(A),  the  Commission  has 
applied  the  same  wage  rate  of  $70.07  to 
submission  via  both  the  web  portal  and 
FTP,  although  each  submission  method 
will  require  a  different  aimual  or 
annualized  burden,  in  terms  of  hours. 
This  $70.07  wage  rate  encompasses  the 
work  of  a  senior  programmer, 
programmer,  intermediate  compliance 
advisor,  systems  analyst,  and  assistant/ 
associate  general  counsel,  in  the 
proportions  described  in  the  preceding 
footnote. 


the  securities  industry  compiled  by  the  Securities 
Industry  and  Financial  Markets  Association 
(“SIFMA”).  The  $70.07  per  hour  is  derived  from 
figures  from  a  weighted  average  of  salaries  and 
bonuses  across  different  professions  from  the 
SIFMA  Report  on  Management  &  Professional 
Earnings  in  the  Securities  Industry  2011,  modiffed 
to  account  for  an  1800-hour  work-yem  and 
multiplied  by  1.3  to  account  for  overhead  and  other 
benefits.  The  wage  rate  is  a  weighted  national 
average  of  salary  and  bonuses  for  professionals  with 
the  following  titles  (and  their  relative  weight): 
“programmer  (senior)”  (30%  weight): 

“programmer”  (29%  weight);  “compliance  advisor 
(intermediate)”  (15%),  “systems  analyst”  (16%), 
and  “assistant/associate  general  counsel”  (10%). 
The  $70.07  wage  rate  is  a  blended  rate,  such  that 
the  Commission  has  applied  the  same  $70.07  wage 
rate  when  calculating  the  cost  of  submission  via 
both  FTP  emd  the  web-based  portal.  As  noted  above, 
the  NPRM  contemplated  that  Forms  40/S  and  71 
could  be  submitted  only  via  the  web  portal. 
However,  pursuant  to  these  final  rules,  the 
Commission  is  allowing  reporting  parties  to  submit 
Forms  40/S  and  71  via  FTP  as  well,  with  the  result 
that  reporting  parties  may  submit  all  forms  either 
via  the  web  portal  or  via  FTP.  In  light  of  this 
change,  the  wage  rage  percentages  in  these  final 
rules  have  been  updated  and  slightly  modified  from 
the  wage  rate  percentages  in  the  NPRM,  to  more 
accurately  reflect  anticipated  labor  allocations.  The 
NPRM  employed  the  following  wage  rage 
percentages;  “programmer  (senior)”  (30%  weight); 
“programmer”  (30%  weight);  “compliance  advisor 
(intermediate)”  (20%),  “systems  analyst”  (10%), 
and  “assistant/associate  general  counsel”  (10%). 
While  the  NPRM  calculated  an  estimated  wage  rate 
of  $78.61  per  hour,  these  final  rules  calculate  an 
estimated  wage  rate  of  $70.07  per  hour,  using  the 
2011  SIFMA  statistics  and  updated  wage  rate 
percentages.  (Note  that  the  national  average  of 
salary  and  bonuses  for  the  professionals  listed 
above  declined  between  2010  to  2011,  according  to 
the  SIFMA  report  addressing  each  of  those  years; 
The  2010  SIMA  report  (which  is  the  basis  for  the 
wage  rate  in  the  NPRM)  indicates  an  aggregate 
national  average  of  salary  and  bonuses  of  $530,3_21 
for  these  professionals,  while  the  2011  SIFMA 
report  indicates  an  aggregate  national  average  of 
salary  and  bonuses  of  $510,943.)  The  Commission 
has  also  updated  the  cost  estimates  that  appeared 
in  the  NPRM  based  on  the  most  recent  data  and 
statistics  available  to  the  Commission  (including, 
for  example,  the  number  of  reporting  forms  and/or 
records  received  by  the  Commission  in  2012).  The 
NPRM  calculated  an  estimated  total  annual  cost  to 
the  industry  of  $9,147,061,  as  compared  to  an 
estimated  total  cost  to  the  industry  of  $9,574,296  in 
these  final  rules,  supra.  See  also  infra  note  265. 
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Form  102A— Lower  Estimate  Is  Method  1 

[FTP  submission] 


Number  of  reporting  parties  per  year 

Annualized 
burden  per 
reporting  party 
(hours) 

Total  annual 
industry 
burden 
(hours) 

Estimated 
wage  rate 

Annual 

industry 

costs 

260  . 

106 

27,560 

$70.07 

$1,931,129 

Method  2  (1 02 A  web  submission — 
higher  estimate):  Method  2  assumes  that 
each  New  Form  102A  reporting  party 
will  complete  and  submit  its  forms 
online  via  a  secure  portal  provided  by 
•the  Commission.  The  Commission 
estimates  that  the  total  initial 
development  burden  will  average  20 
hours  per  New  Form  102A  record.  The 
Commission  also  estimates  that  the 
annual  ongoing  burden,  which  includes 
change  and  refresh  filings,  will  average 
7  hours  per  year  for  each  New  Form 
102 A  record.  The  estimated  Method  2 
total  annualized  initial  development 
burden  and  the  ongoing  operation  and 
maintenance  burden  (total  yearly 


See  supra  note  195  for  a  discussion  of  the 
calculation  of  this  annualized  burden.  As  discussed 
above,  the  initial  development  burden  per  reporting 
party  (264  hours)  has  been  divided  by  5  years, 
which  results  in  an  estimated  annualized  initial 
development  burden  of  53  hours  per  reporting 
party.  On  a  non-annualized  basis,  the  initial 
development  cost  per  reporting  party  is  estimated 
at  $18,498  (264  hours  x  a  wage  rate  of  $70.07).  The 
Commission  expects  that  reporting  parties  will 
budget  initial  development  costs  in  the  manner  that 
is  most  cost-effective  for  each  party,  which  may 
result  in  some  reporting  parties  incurring  the 
majority  of  these  initial  development  costs  in  the 
beginning  of  the  rule  compliance  period. 


burden)  equals  approximately  11  hours 
per  New  Form  102A  record.^®® 

In  connection  with  the  introduction  of 
New  Form  102A  pursuant  to  this 
rulemaking,  the  Commission  notes  that 
(except  as  otherwise  ^structed  by  the 
Commission  or  its  designee)  its 
regulations  require  reporting  firms  to 
separately  aggregate  positions  by 
common  ownership  and  by  common 
control  for  the  purpose  of  identifying 
and  reporting  special  accounts.^®®  On 
the  basis  of  such  regulations,  the 
Commission  anticipates  that  it  will 
receive  7,726  New  Form  102A  records 
per  year.200  Assuming  each  of  the  7,726 


All  annualized  development  burden  estimates 
are  based  on  5  year,  straight  line  depreciation. 

’®®See  §§  17.00  and  150.4  of  the  Commission’s 
regulations. 

200  This  estimate  is  based  on  the  requirements  of 
§§  17.00  and  150.4  of  the  Commission’s  regulations. 
The  7,726  figure  represents  an  increase  from  the 
4,415  Form  102  records  the  Commission  received  . 
in  2012.  The  Commission  calculated  that  in 
approximately  75  percent  of  New  Form  102A 
filings,  the  owner  and  controller  of  a  s'pecial 
account  reported  on  the  form  will  be  different.  As 
a  result,  the  Commission  multiplied  the  4,415  figure 
from  2012  by  1.75,  and  estimated  that  it  will  receive 
approximately  7,726  New  Form  102A  records  per 
yesir. 

Notwithstanding  this  estimate,  which  is  based  on 
the  requirements  of  §§  17.00  and  150.4,  reporting 


New  Form  102 A  records  are  provided 
via  Method  2,  the  Commission  estimates 
that  the  total  annual  industry  burden  for 
New  Form  102A  will  equal  84,986 
hours.  Using  an  estimated  wage  rate  of 
$70.07  per  hour,  annual  industry  costs 
for  102A  filings  made  pursuant  to 
Method  2  are  estimated  at 
$5,954,969,201 


peuties  should  continue  to  report  special  accounts 
pursuant  to  §  17.00  on  a  disaggregated  basis 
following  the  implementation  of  these  final  rules, 
if  the  parties  have  been  so  instructed  by  the 
Commission  or  its  designee.  All  reporting  parties 
should  continue  to  provide  position  reporting  based 
on  control  of  a  special  account.  As  an  example,  if 
a  special  account  is  controlled  by  one  reporting 
party  but  owned  by  another,  such  account  should 
be  reported  only  by  the  reporting  party  that  controls 
the  special  account.  Consistent  with  this  guidance, 
and  notwithstanding  the  requirement  on  New  Form 
102A  to  also  report  based  solely  on  ownership  of 
a  reportable  position,  the  Commission  will  not 
require  reporting  based  on  this  trigger  via  New 
Form  102A  following  the  implementation  of  these 
ffnal  rules.  Because  the  Commission  will  not 
require  reporting  on  New  Form  102A  based  solely 
on  ownership  of  a  reportable  position,  the 
Commission  anticipates  that  the  number  of  New 
Form  102A  records  it  receives  per  year  is  likely  to 
be  lower  than  the  estimated  7,726  records.  See  also 
supra  section  V(A)(i). 

201  The  $5,954,969  figure  is  arrived  at  by 
multiplying  7,726  records  by  11  hours  (equals 
84,986  hours)  by  $70.07  (equals  $5,954,969). 
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Conclusion:  The  Cominission  believes 
that  providing  filing  options  to  the 
industry  should  lower  their  ultimate 
costs.  Because  of  this,  estimated  total 
costs  to  the  industry  for  102A  filings 
should  be  lower  than  any  cost 
associated  with  mandating  either 
Method  1  or  Method  2.  Given  the  cost 
estimates  for  the  two  individual 
methods  discussed  above,  the 
Commission  anticipates  that  the  annual 
cost  to  the  industry  of  filing  102A  will 
be  approximately  $1,931,129  {Method 
1 — FTP  submission),  the  lower  of  the 
two  estimated  filing  methods.  In 
developing  this  estimate,  the 
Commission  does  not  make  any 
assumptions  about  the  behavior  of  an 
individual  reporting  party.  Reporting 
parties,  given  their  own  individualized 
needs,  are  assumed  to  make  the  most 
cost-effective  choice  for  them,  which 
may  be  either  of  the  two  methods. 

New  Form  102B— §  17.01(b) 

Method  1  (102B  FTP  submission — 
lower  estimate):  Method  1  assumes  that 
each  New  Form  102B  reporting  party 
will  use  an  automated  program  to 
submit  its  forms  via  secure  FTP.  Each 
Method  1  submission  will  likely  contain 
numerous  102B  records.  The 
Commission  estimates  that  the  total 
initial  development  burden  should 
average  264  hours  per  reporting  party. 
The  Commission  also  estimates  that  the 
highly  automated  nature  of  this  option 
will  virtually  eliminate  the  marginal 


costs  associated  with  each  additional 
submission  or  each  additional  record 
contained  in  a  submission.  Accordingly, 
the  Commission  estimates  that  102B 
change  and  refresh  updates  will  not 
increase  a  reporting  party’s  burden 
when  using  Method  1.  The  Commission 
further  estimates  that  the  ongoing 
operation  and  maintenance  burden  will 
average  53  hours  per.  year  no  matter  how 
many  records  are  contained  in  a  • 
submission.  The  total  Method  1 
annualized  initial  development  burden 
and  the  ongoing  operation  emd 
maintenance  burden  (total  yearly 
burden)  equals  approximately  106  hours 
per  reporting  partyfc202 

Because  New  Form  102B  provides  a 
new  volume-based  reporting  structure 
not  found  in  current  Form  102,  the 
Commission  is  unable  to  refer  to 
historical  reporting  statistics  to  directly 
estimate  the  number  of  New  Form  102B 
reporting  parties.  Instead,  based  on  a 
review  of  transaction  volume  across  a 
sample  of  several  DCMs  fi-om  the  second 
half  of  2011,  the  Commission  estimated 
the  number  of  trading  accounts  that  the 
Commission  anticipates  will  qualify  as 
volume  threshold  accounts.  The 
Commission  estimated  the  number  of 
DCM-related  New  Form  102B  reporting 
parties  by  calculating  the  number  of 
clearing  members  associated  with  these 
projected  volume  threshold  accounts. 

•  For  volume  threshold  accounts 
associated  with  DCMs,  the  Commission 
anticipates  that  it  will  receive  New 


Form  102B  submissions  from 
approximately  100  reporting  parties 
annually.  Assuming  that  all  such 
reporting  parties  utilize  Method  1,  the 
Commission  estimates  that  the  total 
annual  industry  burden  for  the  reporting 
of  such  accounts  on  New  Form  102B 
would  equal  10,600  hours.^o^  Using  an 
estimated  wage  rate  of  $70.07  per  hour, 
annual  industry  costs  for  such  filings 
made  pursuant  to  Method  1  are 
estimated  at  $742,742,204 

•  In  estimating  the  number  of 
reporting  parties  that  will  submit  New 
Form  102B  for  volilme  threshold 
accounts  associated  with  SEFs,  the 
Commission  has  made  an  assumption 
that  trading  activity  in  the  SEF 
marketplace  Will  be  lower  than  in  the 
futures  marketplace.  For  volume 
threshold  accounts  associated  with 
SEFs,  the  Commission  anticipates  that  it 
will  receive  New  Form  102B 
submissions  fi’om  approximately  75 
reporting  parties  annually.  Assuming 
that  all  such  reporting  parties  utilize 
Method  1,  the  Commission  estimates 
that  the  total  annual  industry  burden  for 
the  reporting  of  such  accounts  on  New 
Form  102B  would  equal  7,950  hours.^os 
Using  an  estimated  wage  rate  of  $70.07 
per  hour,  annual  industry  costs  for  such 
filings  made  pursuant  to  Method  1  are, 
estimated  at  $557,057,206 

Collectively,  annual  industry  costs  for 
102B  filings  made  pursuant  to  Method 
1  are  estimated  at  $1,299,799,207 


Form  102B — Lower  Estimate  Is  Method  1 

[FTP  submission] 


Number  of  reporting  parties  per  year 

Annualized 
burden  per 
reporting  party 
*  (hours)  208 

Total  annual 
industry 
burden 
(hours) 

Estimated 
wage  rate 

Annual 

industry 

costs 

175  . 

106 

18,550 

$70.07 

$1,299,799 

Method  2  (102B  web  submission — 
higher  estimate):  Method  2  assumes  that 
each  New  Form  102B  reporting  party 
will  Complete  and  submit  its  forms 
online  via  a  secure  portal-qirovided  by 
the  Commission.  The  Cogimission 
estimates  that  the  total  initial 


All  annualized  development  burden  estimates 
are  based  on  5  year,  straight  line  depreciation. 

203  The  10,600  hour  figure  is  arrived  at  by 
multiplying  106  hours  (annualized  development 
burden  and  ongoing  operation  and  maintenance 
burden  per  reporting  party)  by  100  reporting 
parties. 

“^The  $742,742  figure  is  arrived  at  by 
multiplying  100  reporting  parties  by  106  hours 
(equals  10,600  hours)  by  $70.07  (equals  $742,742). 

“*The  7,950  hour  figure  is  arrived  at  by 
multiplying  106  hours  (annualized  development 


development  burden  will  average  20 
hours  per  New  Form  102B  record.  The 
Commission  also  estimates  that  annual 
ongoing  burdens,  which  include  both 
change  and  refresh  updates,  will  average 
7  hours  per  year  for  each  New  Form 
102B  record.  The  estimated  Method  2 


burden  and  ongoing  operation  and  maintenance 
burden  per  reporting  party)  by  75  reporting  parties. 

206  The  $557,057  bgure  is  arrived  at  by 
multiplying  75  reporting  parties  by  106  hours 
(equals  7,950  hours)  by  $70.07  (equals  $557,057). 

7“^  The  $1,299,799  figure  is  arrived  at  by 
multiplying  175  reporting  parties  by  106  hours 
(equals  18,550  hours)  by  $70.07  (equals  $1,299,799). 

See  supra  note  195  for  a  discussion  of  the 
calculation  of  this  atmualized  burden.  As  discussed 
above,  the  initial  development  burden  per  reporting 
party  (264  hours)  has  been  divided  by  5  years, 
which  results  in  an  estimated  annualized  initial 


total  annualized  initial  development 
burden  and  the  ongoing  operation  and 
maintenance  burden  (total  yearly 
burden)  equals  approximately  11  hours 
per  New  Form  102B  record.206 
Because  New  Form  102B  provides  a 
new  volume-based  reporting  structure 


development  burden  of  53  hours  per  reporting 
party.  On  a  non-annualized  basis,  the  initial 
development  cost  per  reporting  party  is  estimated 
at  $18,498  (264  hours  x  a  wage  rate  of  $70.07).  The 
Commission  expects  that  reporting  parties  will 
budget  initial  development  costs  in  the  manner  that 
is  most  cost-effective  for  each  party,  which  may 
result  in  some  reporting  parties  incurring  the 
majority  of  these  initial  development  costs  in  the 
beginning  of  the  rule  compliance  period. 

All  annualized  development  burden  estimates 
are  based  on  5  year,  straight  line  depreciation. 
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not  found  in  current  Form  102,  the 
Commission  is  unable  to  refer  to 
historical  reporting  statistics  to  directly 
estimate  the  number  of  New  Form  102B 
records  it  might  receive.  Instead,  the 
Commission  estimated  the  number  of 
New  Form  102B  records  that  it  will 
receive  on  an  annual  basis  by  reviewing 
transaction  volume  across  a  sample  of 
several  DCMs  from  the  second  half  of 
2011.  Based  on  this  data,  the 
Commission  calculated  the  relationship 
between  (a)  volume  activity  on  the 
I  DCMs  reviewed,  (b)  the  number  of 
reportable  volume  threshold  accounts 
that  would  result  from  this  volume 
activity,  and  (c)  the  number  of  DCM- 
related  New  Form  102B  records  the 
Commission  would  receive  in 
connection  with  these  volume  threshold 
accounts.  The  Commisjion  created  a 
mathematical  function  based  on  these 
three  factors.  The  Commission  then 
made  a  projection  regarding  anticipated 
SEF-related  volume  activity,  and 
applied  the  mathematical  function 
described  above  to  estimate  (i)  the 
number  of  SEF-related,  reportable 
volume  threshold  accounts  that  would 
result  from  this  volume  activity,  and  (ii) 
the  number  of  SEF-related  New  Form 
102B  records  the  Commission  would 
receive  in  connection  with  these  volume 
threshold  accounts.  Based  on  the 
preceding  methodology,  the 
Commission  estimated  the  following: 

•  For  volume  threshold  accounts 
associated  with  DCMs,  the  Commission 
anticipates  that  it  will  receive 
approximately  126,000  New  Form  102B 
records  annually.  Assuming  each  such 
record  is  provided  via  Method  2,  the 
Commission  estimates  that  the  total 
annual  industry  burden  for  the  reporting 
of  such  accounts  on  New  Form  102B 
would  equal  1,386,000  hours.  Using  an 
estimated  wage  rate  of  $70.07  per  hour, 
annual  industry  costs  for  such  filings 
made  pursuant  to.Method  2  are 
estimated  at  $97,117,020,210 

•  For  volume  threshold  accounts 
associated  with  SEFs,  the  Commission 
an|icipates  that  it  will  receive 
approximately  62,015  New  Form  102B 
records  annually.  Assuming  each  such 
record  is  provided  via  Method  2,  the 
Commission  estimates  that  the  total 
annual  industry  burden  for  the  reporting 
of  such  accounts  on  New  Form  102B 
would  equal  682,165  houts.  Using  an 
estimated  wage  rate  of  $70.07  per  hour, 
annual  industry  costs  for  such  filings 


^>°The  $97,117,020  Rgure  is  arrived  at  by 
multiplying  126,000  records  by  11  hours  (equals 
1,386,000  records)  by  $70.07  (equals  $97,117,020). 


made  pursuant  to  Method  2  are 
estimated  at  $47,799,302.2ii 

Collectively,  annual  industry  costs  for 
102B  filings  made  pursuant  to  Method 
2  are  estimated  at  $144,916,322,212 

Conclusion 

As  discussed  above,  while  the 
Commission  estimates  that  establishing 
an  FTP  link  will  require  an  initial 
development  burden  of  264  hours,  the 
Commission  also  believes  that 
submission  via  FTP  will  virtually 
eliminate  the  ongoing  marginal  costs 
associated  with  each  additional 
submission  or  each  additional  record 
contained  in  a  submission.  For  this 
reason,  the  Commission  believes  that 
FTP  submission  will  be  more  cost 
effective  for  reporting  parties  making  a 
large  number  of  filings.  The 
Commission  expects  that  a  significant 
majority  of  New  Form  102B  reporting 
parties  will  be  making  a  large  number  of 
filings.  Therefore,  when  estimating  the 
industry-wide  costs,  the  Commission 
has  made  the  simplifying  assumption 
that  all  reporting  parties  will  use  the 
FTP  submission  method  when 
submitting  New  Form  102B. 

Given  the  cost  estimates  for  the  two 
individual  methods  discussed  above, 
the  Commission  anticipates  the  annual 
cost  to  the  industry  of  filing  DCM  and 
SEF-related  102B  will  be  approximately 
$1,299,799  (Method  1— FTP 
submission),  the  lower  of  the  two 
estimated  filing  methods. 
Notwithstanding  the  preceding 
discussion  regarding  submission  via 
FTP  by  New  Form  102B  reporting 
parties,  the  Commission  recognizes  that 
reporting  parties,  given  their  own 
individualized  needs,  will  make  the 
most  cost-effective  choice  for  them, 
which  may  be  either  of  the  two 
submission  methods. 

New  Form  71 — §  17.01(c) 

Method  1  (71  FTP  submission — higher 
estimate):  New  Form  71  must  be 
provided  in  response  to  a  special  call  by 
the  Commission  or  its  designee.  Method 
1  assumes  that  each  New  Form  71 
reporting  party  will  use  an  automated 
program  to  submit  its  form  via  secure 
FTP.  The  Commission  estimates  that  the 
total  initial,  development  burden  will  • 
average  264  hours  per  reporting  party. 
The  Commission  further  estimates  that 
the  ongoing  operation  and  maintenance 
burden  will  average  53  hours  per  year 
no  matter  how  many  records  are 


2’'  The  $47,799,302  figure  is  arrived  at  by 
multiplying  62,015  records  by  11  hours  (equals 
682,165  records)  by  $70.07  (equals  $47,799,302). 

^’^The  $144,916,322  figure  is  arrived  at  by 
multiplying  188,015  records  by  11  hours  (equals 
2,068,165  hours)  by  $70.07  (equals  $144,916,322). 


contained  in  a  submission.  The  total 
Method  1  annualized  initial 
development  burden  and  the  ongoing 
operation  and  maintenance  burden 
(total  yearly  burden)  will  equal 
approximately  106  hours  per  reporting 
party.2^3 

The  number  of  New  Form  71  filings 
pqr  year  will  vary  according  to  the 
number  of  special  calls  for  the  form 
made  by  the  Commission.  In  order  to 
estimate  the  annual  number  of  New 
Form  71  filings  (i.e.,  the  number  of 
special  calls  made),  the  Commission 
considered  the  number  of  current  Form 
102  omnibus  special  accounts  and 
estimated  that  New  Form  102B  will 
capture  a  similar  number  of  DCM- 
related  omnibus  volume  threshold 
accounts.214  Furthermore,  the 
Commission  estimated  that  it  will 
require  a  New  Form  71  for  every  such 
omnibus  volume  threshold  account. 
Commission  records  indicate  564 
omnibus  special  accounts  in  2012,  and 
the  Commission  expects  an  equal 
number  of  DCM-related  omnibus 
volume  threshold  accounts.  The 
Commission  therefore  anticipates  that  it 
will  receive  approximately  564  DCM- 
related  New  Form  71  filings  per  year, 
from  the  same  number  of  reporting 
parties  (564). 

Because  the  Commission  does  not 
presently  receive  filings  p§,rtainihg  to 
SEF-related  omnibus  volume  threshold 
accounts,  the  Commission  is  unable  to 
refer  to  historical  reporting  statistics  to 
calculate  the  number  of  applicable 
reporting  parties.  To  estimate  the 
number  of  Form  71  reporting  parties  for 
omnibus  volume  threshold  accounts 
associated  with  SEFs,  the  Commission 
assumed  that  SEF  transactions  will 
likely  be  intermediated  to  a  lesser  extent 
than  DCM  transactions.  The 
Commission  estimates  that  there  may  be 
35  percent  as  many  SEF-related 
omnibus  volume  threshold  accounts  as 
DCM-related  omnibus  volume  threshold 
accounts.  Accordingly,  the  Commission 
estimates  that  there  will  be  198  SEF- 
related  omnibus  volume  threshold 
accounts,  and  an  equal  number  of 
reporting  parties  (198). 

The  Commission  notes  that  the  final 
rules  do  not  require  change  or  refresh 
updates  of  New  Form  71.  Accordingly, 
the  burdens  and  costs  associated  with 
such  updates  in  the  case  of  other  forms 
described  herein  are  not  relevant  to  the 
calculation  of  burdens  and  costs  for 


*13^11  annualized  development  burden  estimates 
are  based  on  5  year,  streught  line  depreciation. 

^’■‘The  Commission  is  estimating  the  number  of 
New  Form  71  filings  in  this  manner  because  New 
Form  71  provides  for  an  omnibus  account  reporting 
structure  that  does  not  currently  exist,  making 
direct  estimates  impracticable. 
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New  Form  71  Hlings.  The  Commission 
also  notes  that  it  is  likely  to  request  the 
resubmission  of  New  Form  71  each  year. 

•  Based  on  an  estimated  564  DCM- 
related  New  Form  71  reporting  parties 
per  year,  the  Commission  estimates  an 
aggregate  reporting  burden  of  59,784 
hours  annually  for  DCM-related  New 
Form  71  filings  via  Method  1.  Using  an 
estimated  wage  rate  of  $70.07  per  hour, 
annual  industry  costs  for  such  filings 
made  pursuant  to  Method  1  are 
estimated  at  $4,189,065.2'5 

•  Based  on  an  estimated  198  SEF- 
related  New  Form  71  reporting  parties 
per  year,  the  Commission  estimates  an 
aggregate  reporting  burden  of  20,988 
hours  annually  for  SEF-related  New 
Form  71  filings  via  Method  1.  Using  an 
estimated  wage  rate  of  $70.07  per  hour, 
annual  industry  costs  for  such  Hlings 


made  pursuant  to  Method  1  are 

estimated  at  $1,470,629,216 

Collectively,  annual  industry  costs  for 
New  Form  71  filings  made  pursuant  to 
Method  1  are  estimated  at 

$5,659,694,217 

Method  2  (71  web  submission — lower 
estimate):  Method  2  assumes  that  each 
New  Form  71  reporting  party  (i.e., 
originators  of  omnibus  volume 
threshold  accounts  or  omnibus 
reportable  sub-accounts)  will  complete 
and  submit  New  Form  71  online  via  a 
seciure  portal  provided  by  the 
Commission.2i«  The  Commission 
estimates  that,  on  average.  New  Form *71 
will  create  an  annual  reporting  burden 
of  8  hours  per  filing.2i6 

As  discussed  above,  the  Commission 
expects  approximately  564  DCM-related 
New  Form  71  hlings  per  year,  and  198 
SEF-related  New  Form  71  filings  per 
year. 

Form  71— Lower  Estimate  Is  Method  2 

[Web  submission] 


•  Based  on  an  estimated  564  DCM- 
related  New  Form  71  filings  per  year, 
the  Commission  estimates  an  aggregate 
reporting  burden  of  4,512  hours 
annually  for  such  filings  via  Method  2. 
Using  an  estimated  wage  rate  of  $70.07 
per  hour,  annual  industry  costs  for  such 
filings  made  pursuant  to  Method  2  are 
estimated  at  $3  1  6,156,220 

•  Based  on  an  estimated  198  SEF- 
related  New  Form  71  filings  per  year, 
the  Commission  estimates  an  aggregate 
reporting  burden  of  1,584  hours 
annually  for  such  filings  via  Method  2. 
Using  an  estimated  wage  rate  of  $70.07 
per  hour,  annual  industry  costs  for  such 
filings  made  pursuant  to  Method  2  are 
estimated  at  $110,991,221 

Collectively,  annual  industry  costs  for 
New  Form  71  filings  made  pursuant  to 
Method  2  are  estimated  at  $422,147,222 


Number  of  responses 
per  year 

Annual  burden 
per  response 
(hours) 

Total  annual 
industry 
burden 
(hours) 

Estimated 
wage  rate 

762  . . . ; . . 

8 

6,096 

$70.07 

$427,147 

Cbnc/us/on.^he  Commission  believes 
that  providing  filing  options  to  the 
industry  should  lower  their  ultimate 
costs.  Because  of  this,  estimated  total 
costs  to  the  industry  for  71  filings 
should  be  lower  than  any  cost 
associated  with  mandating  either 
Method  1  or  Method  2.  Given  the  cost 
estimates  for  the  two  individual 
methods  discussed  above,  the 
Commission  anticipates  the  annual  cost 
to  the  industry  of  filing  71  will  be 
approximately  $427,147  (Method  2 — 
web  submission),  the  lower  of  the  two 
estimated  filing  methods.  In  developing 
this  estimate,  the  Commission  does  not 
make  any  assumptions  about  the 
behavior  of  an  individual  reporting 
party.  Reporting  parties,  given  their  own 
individualized  needs,  are  assumed  to 


^‘*The  $4,189'.065  Rgure  is  arrived  at  by 
multiplying  564  reporting- parties  by  106  hours 
(equals  59,784  hours)  by  S70.07  (equals  $4,189,065). 

**®The  $1,470,629  figure  is  arrived  at  by 
multiplying  198  reporting  parties  by  106  hours 
(equals  20.988  hours)  by  $70.07  (equals  $1.470329). 

The  $5,659,694  figure  is  arrived  at  by 
multiplying  762  reporting  parties  by  106  hours 
(equals  80,772  hours)  by  $70.07  (equals  $5,659,694). 

2*®  The  Commission’s  special  call  will  likely  be 
in  the  form  of  an  email  request  that  will  contain  a 
URL  for  the  portal,  and  a  unique  login  and 
password  for  access  to  the  portal. 

2’®The  submission  of  New  Form  71  through  the 
web-based  portal  does  not  require  initial 
development  expenditures;  as  a  result,  the  burdens 


make  the  most  cost-effective  choice  for 
them,  which  may  be  either  of  the  two 
methods.  New  Form  40 — §  18.04(a) 
(arising  firom  New  Form  102A);  223 
Method  1  (40  FTP  submission  (arising 
from  New  Form  102 A) — higher 
estimate):  New  Form  40  must  be 
provided  in  response  to  a  special  call  by 
the  Commission  or  its  designee.  Method 
1  assumes  that  each  New  Form  40 
reporting  party  will  use  an  automated 
program  to  submit  its  forms  (arising 
from  New  Form  102A)  via  secure  FTP. 
The  Commission  estimates  that  the  total 
initial  development  burden  will  average 
224  hours  per  reporting  party.  The 
Commission  further  estimates  that  the  - 
ongoing  operation  and  maintenance 
burden  will  average  53  hours  per  year 
no  matter  how  many  secords  are 


and  costs  for  this  form  are  calculated  on  an  atmual 
basis  rather  than  an  annualized  basis. 

The  $316,156  figure  is  arrived  at  by 
multiplying  564  records  by  8  hours  (equals  4,512 
hours)  by  $70.07  (equals  $316,156). 

The  $110,991  figure  is  arrived  at  by 
multiplying  198  records  by  8  hours  (equals  1,584 
hours)  by  $70.07  (equals  $110,991). 

The  $427,147  figure  is  arrived  at  by 
multiplying  762  records  by  8  hours  (equals  6,096 
hours)  by  $70.07  (equals  $427,147). 

223  As  discussed  in  section  Vni(A)(iii)  above,  the 
Ckmunission  is  evaluating  the  burden  associated 
with  each  regulation  and  associated  form 
separately.  It  should  be  noted  that  the  burdens 
estimated  for  New  Form  40  filings,  arising  from 


contained  in  a  submission.  The  total 
Method  1  annualized  initial 
development  burden  and  the  ongoing 
operation  and  maintenance  burden 
(total  yearly  burden)  will  equal 
approximately  98  hours  per  reporting 

party.224 

As  noted  above,  in  connection  with 
the  introduction  of  New  Form  102 A 
pursuant  to  this  rulemaking,  the 
Commission  notes  that  (except  as 
otherwise  instructed  hy  the  Commission 
or  its  designee)  its  regulations  require 
reporting  firms  to  separately  aggregate 
positions  by /common  ownership  and  by 
common  control  for  the  purpose  of 
identifying  and  reporting  special 
accounts.225  On  the  basis  of  such 
regulations,  the  Commission  anticipates 
that  it  will  receive  a  greater  number  of 


proposed  §  18.04(a)  and  (b),  are  especially 
duplicative.  For  example,  many  of  the  traders  that 
complete  New  Form  40  pursuant  to  §  18.04(a)  may 
also  be  volume  threshold  account  controllers  that 
could  receive  New  Form  40  pursuant  to  §  18.04(b). 
In  practice,  if  the  Commission  possesses  a  recent 
Form  40  filing  from  a  reporting  party,  it  may  elect 
not  to  request  a  second  Form  40  filing  from  that 
same  entity  if  the  entity  becomes  reportable  under 
an  additional  provision  of  the  proposed  regulations 
and  there  is  no  additional  information  to  be  gained. 

All  annualized  development  burden  estimates 
are  based  .on  5  year,  straight  line  depreciation. 

225  Sgg  §§  17.00  and  150.4  of  the  Commission’s 
regulations. 


Federal  Register / Vol.  78,  No.  222 /Monday,  November  18,  2013 /Rules  and  Regulations  69207 


New  Form  102A  records  per  yeeir  (7,726) 
than  the  number  of  Form  102  records  it 
has  received  in  recent  years.226  While  . 
the  number  of  New  Form  40  hlings 
arising  from  New  Form  102 A  filings  will 
vary  according  to  the  number  of  special 
calls  made  by  the  Commission,  the 
Commission  nonetheless  anticipates 
that  it  may  make  a  larger  number  of 
special  calls  than  in  recent  years,  due  to 
the  larger  number  of  anticipated  New 
Form  102A  records.227  j\s  a  result,  the 
Commission  estimates  that  New  Form 
102A  will  result  in  approximately  5,250 
New  Form  40  records  per  year, 
submitted  by  an  equal  number  of 
reporting  parties  (5,250). 228 

Entities  required  to  complete  a  New 
Form  40  will  be  under  a  continuing 
obligation,  per  direction  in  the  special 
call,  to  update  and  maintain  the 
accuracy  of  the  information  they 


provide.  Entities  can  update  this 
information  by  either  visiting  the  online 
New  Form  40  portal  to  review,  verify, 
and/or  update  their  information,  or  by 
submitting  updated  information  via 
FTP.  Regardless  of  whether  entities 
update  the  information  contained  in 
New  Form  40  via  the  web  or  FTP,  the 
Commission  believes  that  the  time 
required  to  provide  this  information 
will  be  de  minimis.^^^ 

Assuming  all  5,250  New  Form  40 
reporting  parties  utilize  Method  1,  the 
Commission  estimates  that  the  total 
annual  industry  burden  for  New  Form 
40,  as  a  result  of  New  Form  102A,  will 
equal  514,500  hours.  Using  an  estimated 
wage  rate  of  $70.07  per  hour,  annual 
industry  costs  for  such  New  Form  40 
filings*  made  pursuant  to  Method  1  are 
estimated  at  $36,051,015. 220 

Form  40 — lower  estimate  is  Method  2 

[Web  submission] 


Method  2  (40  web  submission  (arising 
from  New  Form  102 A} — lower  estimate); 
Method  2  assumes  that  each  reporting 
party  filing  New  Form  40  as  a  result  of 
Form  102A  (i!e.,  special  account  owners 
and  controllers)  will  complete  and 
submit  New  Form  40  online  via  a  secure 
portal  provided  by  the  Commission.231 
The  Commission  estimates  th^t  each 
of  the  5,250  New  Form  40  records  will 
require  three  hours  to  complete.232 
Assuming  each  such  New  Form  40 
record  is  provided  via  Method  2,  the 
Commission  estimates  that  the  total 
annual  industry  burden  for  reporting  on 
New  Form  40,  as  a  result  of  New  Form 
102A,  will  equal  15,750  hours.  Using  an 
estimated  wage  rate  of  $70.07  per  hour, 
annual  industry  costs  for  New  Form  40 
filings  arising  from  special  accounts  are 
estimated  at  $1,103,603,233 


e 

Number  of  responses  per  year 

Annualized 
burden  per 
response 

(hours)  234 

Total  annual 
industry 
burden  , 
(hours) 

Estimated 
wage  rate 

Annual 

industry 

costs 

5,250  . 

. . . 

3 

15,750 

$70.07 

$1,103,603 

Conclusion:  The  Commission  believes 
that  providing  filing  options  to  the 
industry  should  lower  their  ultimate 
costs.  Because  of  this,  estimated  total 
costs  to  the  industry  for  40  filings,  as  a 
result  of  New  Form  102A,  should  be 
lower  than  any  cost  associated  with 
mandating  either  Method  1  or  Method  2. 
Given  the  cost  estimates  for  the  two 
individual  methods  discussed  above, 
the  Commission  anticipates  the  annual 
cost  to  the  industry  of  filing  40,  as  a 
result  of  New  Form  102A,  will  be 
approximately  $1,103,603  (Method  2 — 
web  submission),  the  lower  of  the  two 
estimated  filing  methods.  In  developing 
this  estimate,  the  Commission  does  not 
make  any  assumptions  about  the 
behavior  of  an  individual  reporting 
party.  Reporting  parties,  given  their  own 
individualized  needs,  are  assumed  to 


The  Commission  received  4,415  Form  102 
records  in  2012.  See  also  supra  note  200. 

The  Commission  made  approximately  3,000 
sptecial  calls  in  2012.  Such  calls  were  made  to 
special  account  owners  and  controllers  identified 
via  existing  DCM-related  Form  102. 

.  See  also  supra  note  200.  Because  the 
Commission  anticipates  that  the  number  of  New 
Form  102A  records  it  receives  per  year  is  likely  to 
be  lower  than  the  estimated  7,726-records,  the 
Commission  may  also  make  fewer  special  calls  than 
the  estimated  5,250  calls. 

228  See  infra  section  VlII(B)(iv)  for  a  discussion  of 
the  Commission’s  contact  reference  database,  which 
is  intended  to  streamline  the  automated  submission 
process  and  reduce  the  burden  on  reporting  parties. 


make  the  most  cost-effective  choice  for 
them,  which  may  be  either  of  the  two 
methods. 

New  Form  40 — §  18.04(b)  (arising 
from  New  Form  102B  and  New  Form 
71): 

Method  1  (40  FTP  submission  (arising 
from  New  Form  102B  and  New  Form 
71 ) — higher  estimate): 

New  Form  40  must  be  provided  in 
response  to  a  special  call  by  the 
Commission  or  its  designee.  Method  1 
assumes  that  each  New  Form  40 
reporting  party  will  use  an  automated 
program  to  submit  its  forms  (arising 
from  New  Form  102B  and  New  Form 
71)  via  secure  FTP.  The  Commission 
estimates  that  the  total  initial 
development  burden  will  average  224 
hours  per  reporting  party.  The 
Commission  further  estimates  that  the 


^®°The  $36,051,015  figure  is  arrived  at  by 
multiplying  5,250  reporting  parties  by  98  hours 
(equals  514,500  hours)  by  $70.07  (equals 
$36,051,015). 

821  The  Commission’s  special  call  will  likely  be 
in  the  form  of  an  email  request  that  will  contain  a 
URL  for  the  portal,  and  a  unique  login  and 
password  for  access  to  the  portal. 

828  The  Commission’s  estimate  of  three  hours  per 
response  reflects  an  initial,  one-time  burden  of  10 
hours,  annualized  over  a  five-year  period,  plus  an 
additional  hour  per  year  for  change  updates. 

822 The  $1,103,603  figure  is  arrived  at  by 
multiplying  5,250  records  by  3  hours  (equals  15,750 
hours)  by  $70.07  (equals  $1,103,603). 


ongoing  operation  and  maintenance 
burden  will  average  53  hours  per  year 
no  matter  how  many  records  are 
contained  in  a  submission.  The  total  , 
Method  1  annualized  initial 
development  burden  and  the  ongoing 
operation  and  maintenance  burden 
(total  yearly  burden)  will  equal 
approximately  98  hours  per  reporting 
party. 235 

In  estimating  the  number  of 
anticipated  New  Form  40  special  calls 
arising  from  both  DCM-related  and  SEF- 
related  New  Form  102B  and  New  Form 
71,  the  Commission  first  considered  the 
number  of  Form  40  special  calls  made 
in  2012  (approximately  3,000).  The 
Commission  sent  some  of  these  special 
calls  to  a  subset  of  the  260  special 
account  owners. and  controllers 
identified  via  existing  DCM-related 


824  As  discussed  above,  the  initial  development 

burden  per  reporting  party  (10  hours)  has  been 
divided  by  5  years,  which  results  in  an  estimated 
annualized  initial  development  burden  of  two 
hours  per  reporting  party.  On  a  non-annualized 
basis,  the  initial  development  cost  per  reporting 
party  is  estimated  at  $701  (10  hours  x  a  wage  rate 
of  $70.07).  The  Commission  expects  that  reporting 
parties  will  budget  initial  development  costs  in  the 
manner  that  is  most  cost-effective  for  each  party, 
which  may  result  in  some  reporting  parties 
incurring  the  majority  of  these  initial  development 
costs  in  the  beginning  of  the  rule  compliance 
period.  , 

825  All  annualized  development  burden  estimates 
are  based  on  5  year,  straight  line  depreciation. 
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Form  102  in  2012.  The  Commission  sent 
other  of  these  special  calls  to 
individuals  that  were  not  identified  via 
Form  102,  but  instead  were  identified 
through  other  surveillance  means.  The 
260  reporting  parties  that  submitted  a 
Form  102  in  2012  represent 
approximately  8.7  percent  of  the  3,000 
special  calls  sent  in  2012  (“the  special 
call  ratio”).  The  Commission  used  this 
special  call  ratio  as  a  baseline  in 
calculating  the  number  of  anticipated 
New  Form  40  filings  arising  from  New 
Form  102B  and  New  Form  71.  The 
Commission  acknowledges  that  this 
percentage  represents  a  high-end 
baseline,  since  as  uoted  above,  the 
Commission  made  a  special  call  in  2012 
to  a  subset  of  the  260  reporting  parties^ 
rather  than  to  each  one. 

Form  40s  Arising  From  DCM-related 
New  Form  102B  and  New  Form  71.  To 
estimate  the  number  of  Form  40  special 
calls  arising  from  EXZM-related  New 
Form  102B  and  New  Form  71,  the 
Commission  first  calculated  the  number 
of  anticipated  reporting  parties  for  each 
form:  100  reporting  parties  for  DCM- 
related  New  Form  102B,  and  564 
reporting  parties  for  DCM-related  New 
Form  71,  or  664  in  total.  Based  on  the 
special  call  ratio  calculations  performed 
above  with  respect  to  the  Commission’s 
2012  special  call  practices,  the 
Commission  estimated  that  it  will  send 
special  calls  to  approximately  7,662 
recipients  per  year  in  connection  with 
DCM-related  New  Form  102B  and  New 
Form  71.2^®  Finally,  the  Commission 
calculated  that  in  approximately  75 
percent  of  New  Form  102B  and  New 
Form  71  filings,  the  owner  and 
controller  of  a  volume  threshold 
account  reported  on  the  form  will  be 
difTerent.237  In  this  scenario,  the 
Commission  may  make  a  separate 
special  call  to  both  the  owner  and 
controller.  As  a  result,  the  Commission 
multiplied  the  7,662  recipient  estimate 

*“The  Commission  applied  the  ratio  of  reporting 
parties  to  special  calls  that  it  developed  with 
respect  to  its  2012  Form  40  special  call  practices. 
260  reporting  parties  represents  approximately  8.7 
percent  of  the  3,000  special  calls  sent  in  2012. 
Similarly,  664  reporting  parties  represents 
approximately  8.7  percent  of  7,662  special  calls. 
The  Commission  believes  that  664  reporting  parties 
is  a  high-end  estimate,  because  the  Commission 
will  likely  send  New  Form  40  to  a  subset  of  New 
Form  71  reporting  parties,  rather  than  to  each 
reporting  party,  as  this  calculation  assumes. 

V'  As  with  102A  records,  the  Commission 
estimates  that  in  approximately  25  percent  of 
filings,  the  owner  and  the  controller  of  a  volume 
threshold  account  reported  on  New  Form  102B  or 
New  Form  71  will  be  the  same,  and  that 
accordingly,  only  one  New  Form  40  would  be 
required.  Similarly,  a  number  of  potential  New 
Form  40  reporting  parties  are  likely  to  own  or 
control  both  DCM-relat«d  and  SEF-related  volume 
threshold  accounts,  but  only  one  New  Form  40 
would  be  required. 


by  1.75,  and  concluded  that  it  will 
receive  approximately  13,409  New  Form 
40  filings  annually  arising  from  DCM- 
related  New  Form  102B  and  New  Form 
71,  from  the  same  number  of  reporting 
parties  (13,409). 

Form  40s  Arising  From  SEF-related 
New  Form  102B  and  New  Form  71.  The 
Commission  applied  the  same  rationale 
to  calculate  the  number  of  anticipated 
New  Form  40  filings  arising  ft-om  SEF- 
related  New  Form  102B  and  New  Form 
71.  The  Commission  first  calculated  the 
number  of  anticipated  reporting  parties 
for  each  form:  75  reporting  parties  for 
SEF-related  New  Form  102B,  and  198 
reporting  parties  for  SEF-related  New 
Form  71,  or  273  in  total.  Based  on  the 
special  call  ratio  calculations  performed 
above  with  respect  to  the  Commission’s 
2012  special  cil  practices,  the 
Commission  estimated  that  it  will  send 
special  calls  to  approximately  3,149 
recipients  per  year  in  connection  with 
SEF-related  New  Form  102B  and  New 
Form  71.238  Finally,  the  Commission 
calculated  that  in  approximately  75 
percent  of  New  Form  102B  and  New 
Form  71  filings,  the  owner  and 
controller  of  a  volume  threshold 
account  reported  on  the  form  will  be 
different. 239  In  this  scenario,  the 
Commission  may  make  a  separate 
special  call  to  both  the  owner  and 
controller.  As  a  result,  the  Commission 
multiplied  the  3,149  recipient  estimate 
by  1.75,  and  concluded  that  it  will 
receive  approximately  5,511  New  Form 
40  filings  annually  arising  firom  SEF- 
related  New  Form  102B  and  New  Form 
71,  from  the  same  number  of  reporting 
parties  (5,511). 

As  discussed  above,  the  Commission 
estimates  that  the  time  required  to 
update  information  contained  in  New 
Form  40,  whether  submitted  via  the  web 
or  FTP,  will  be  de  miniwis.^*° 

•  Based  on  an  estimated  13,409  DCM- 
related  New  Form  40  reporting  parties 
per  year,  the  Commission  estimates  an 
aggregate  reporting  burden  of  1,314,082 
hours  annually  for  DCM-related  New 
Form  40  filings,  arising  from  New  Form 
102B  and  New  Form  71,  via  Method  1. 

2*»The  Commission  applied  the  ratio  of  reporting 
parties  to  special  calls  that  it  developed  with 
respect  to  its  2012  Form  40  special  call  practices. 
260  reporting  parties  represents  approximately  8.7 
percent  of  the  3,000  special  calls  sent  in  2012. 
Similarly,  273  reporting  parties  represents 
approximately  8.7  percent  of  3,149  special  calls. 

The  Commission  believes  that  273  reporting  parties 
is  a  high-end  estimate,  because  the  Commission 
will  likely  send  New  Form  40  to  a  subset  of  New 
Form  71  reporting  parties,  rather  than  to  each 
reporting  party,  as  this  calculation  assumes. 

See  supra  note  237. 

See  infra  section  Vni(B)(iv)  for  a  discussion  of 
the  Commission’s  contact  reference  database,  which 
is  intended  to  streamline  the  automated  submission 
process  and  reduce  the  burden  on  reporting  parties. 


Using  an  estimated  wage  rate  of  $70.07 
per  hour,  annual  industry  costs  for  such 
filings  made  pursuant  to  Method  1  are 
estimated  at  $92,077,726,241 

•  Based  on  an  estimated  5,511  SEF- 
related  New  Form  40  reporting  parties 
per  year,  the  Commission  estimates  an 
aggregate  reporting  burden  of  540,078 
hours  annually  for  SEF-related  New 
Form  40  filings,  arising  from  New  Form 
102B  and  New  Form  71,  via  Method  1. 
Using  an  estimated  wage  rate  of  $70.07 
per  hour,  annual  industry  costs  for  such 
filings  made  pursuant  to  Method  1  are 
estimated  at  $37,843,265,242 

Collectively,  annual  industry  costs  for 
New  Form  40  filings  (arising  from  New 
Form  102B  and  New  Form  71)  made 
pursuant  to  Method  1  are  estimated  at 

$129,920,991,243 

Method  2  (40  web  submission  (arising 
from  New  Form  102B  and  New  Form 
71 ) — lower  estimate); 

Method  2  assumes  that  each  reporting 
party  filing  New  Form  40  as  a  result  of 
New  Form  102B  and  New  Form  71  (i.e., 
volume  threshold  account  controllers, 
persons  who  own  volume  threshold 
accounts,  reportable  sub-account 
controllers,  and  persons  who  own 
reportable  sub-accounts)  will  complete 
and  submif  New  Form  40  online  via  a 
secure  portal  provided  by  the 

Commission.  244 

As  discussed  above,  the  Commission 
anticipates  that  it  will  receive 
approximately  13,409  DCM-related  New 
Form  40  filings  annually  and 
approximately  5,511  SEF-related  New 
Form  40  filings  annually,  in  each  case 
arising  ft-om  New  Form  102B  and  New 
Form  71.245  Each  such  New  Form  40 
filing  is  estimated  to  require  three 
hours.246  Assuming  each  such  New 

2'*’  The  $92,077,726  Bgure  is  arrived  at  by 
multiplying  13,409  reporting  parties  by  98  hours 
(equals  1,314,082  hours)  by  $70.07  (equals 
$92,077,726). 

^♦^The  $37,843,265  figure  is  arrived  at  by 
multiplying  5,511  reporting  parties  by  98  hours 
(equals  540,078  hours)  by  $70.07  (equals 
$37,843,265). 

243  The  $129,920,991  figure  is  arrived  at  by 
multiplying  18,920  reporting  parties  by  98  hours 
(equals  1,854,160  hours)  by  $70.07  (equals 
$129,920,991). 

The  Commission’s  special  call  will  likely  be 
in  the  form  of  an  email  request  that  will  contain  a 
URL  for  the  portal,  and  a  unique  login  and 
password  for  access  to  the  portal. 

245  As  with  102A  records,  the  Commission 
estimates  that  in  approximately  25  percent  of 
filings,  the  owner  and  the  controller  of  a  volume 
threshold  account  reported  on  New  Form  102B  will 
be  the  same,  and  that  accordingly,  only  one  New 
Form  40  would  be  required.  Similarly,  a  number  of 
potential  New  Form  40  reporting  parties  are  likely 
to  own  or  control  both  DCM-related  and  SEF-related 
volume  threshold  accounts,  but  only  one  New  Form 
40  would  be  required. 

246  The  Commission’s  estimate  of  three  hours  per 
response  reflects  an  initial,  one-time  burden  of  10 
hours,  annualized  over  a  five-year  period,  plus  an 
additional  hour  per  year  for  change  updates. 
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Form  40  record  is  provided  via  Method 
2: 

•  The  Commission  estimates  that  the 
total  annual  industry  burden  for 
reporting  on  New  Form  40,  as  a  result 
of  New  Form  102B  and  New  Form  71, 
will  equal  40,227  hours  for  DCM-related 
New  Form  40  filings.  Using  an 
estimated  wage  rate  of  $70.07  per  hour, 
annual  industry  costs  for  such  filings 


arising  from  volume  threshold  accounts 
and  reportable  sub-accounts  are 
estimated  at  $2,818,706,247 

•  The  Commission  estimates  that  the 
total  annual  industry  burden  for 
reporting  on  New  Form  40,  as  a  result 
of  New  Form  102B  and  New  Form  71, 
will  equal  16,533  hours  for  SEF-'related 
New  Form  40  filings.  Using  an 
estimated  wage  rate  of  $70.07  per  hour. 


annual  industry  costs  for  such  filings 
arising  from  volume  threshold  accounts 
and  reportable  sub-accounts  are 

estimated  at  $1,158,467,248 

Collectively,  annual  industry  costs  for 
New  Form  40  filings,  as  a  rgsult  of  New 
Form  102B  and  New  Form  71,  are 
estimated  at  $3,977,173,249 


Form  40— Lower  Estimate  is  Method  2 

[Web  submission] 


Number  of  responses  per  year 

Annualized 
burden  per 
response 
(hours)  250 

Total  annual 
industry 
burden 
(hours) 

Estimated 
wage  rate 

Annual 

industry 

costs 

18,920  . 

3 

56,76a 

I 

!  $70.07 

$3,977,173 

Conclusion:  The  Commission  believes 
that  providing  filing  options  to  the 
industry  should  lower  their  ultimate 
costs.  Because  of  this,  estimated  total 
costs  to  the  industry  for  40  filings,  as  a 
result  of  New  Form  102B  and  New  Form 
71,  should  be  lower  than  any  cost 
associated  with  mandating  either 
Method  1  or  Method  2.  Given  the  cost 
estimates  for  the  two  individual 
methods  discussed  above,  the 
Commission  anticipates  the  annual  cost 
to  the  industry  of  filing  40,  as  a  result 
of  New  Form  102B  and  New  Form  71, 
will  be  approximately  $3,977,173 
(Method  2 — web  submission),  the  lower 
of  the  two  estimated  filing  methods.  In 
developing  this  estimate,  the 
Commission  does  not  make  any 
assumptions  about  the  behavior  of  an 
individual  reporting  party.  Reporting 
parties,  given  their  own  individualized 
needs,  afe  assumed  to  make  the  most 
cost-effective  choice  for  them,  which 
may  be  either  of  the  two  methods.  New 
Form  102S  —  §  20.5(a): 

Method  1  ( 1 02 S  FTP  submission — 

3  lower  estimate):  Method  1  assumes  that 


each  New  Form  102S  reporting  party 
will  use  an  automated  program  to 
submit  its  forms  via  secure  FTP.  Each 
Method  1  submission  will  likely  contain 
numerous  102S  records.  The 
Commission  estimates  that  the  total 
initial  development  burden  will  average 
264  hours  per  reporting  party.  The 
Commission  also  estimates  that  the 
highly  automated  nature  of  this  option 
will  virtually  eliminate  the  marginal 
costs  associated  with  each  additional 
submission  or  each  additional  record 
contained  in  a  submission.  The 
Commission  believes  that  the  timing 
requirements  for  102S  filings  in  current 
§  20.5(a)(3),25i  or  any  new  submission 
procedur«s  arising  from  the  Swaps 
Large  Trader  Guidebook  [i.e.,  frequency 
of  102S  filing  submission),  will  not 
increase  a  reporting  party’s  burden 
when  using  Method  1.  The  Commission 
further  estimates  that  the  ongoing 
operation  and  maintenance  burden  will 
average  53  hours  per  year  no  matter  how 
many  records  are  contained  in  a 
submission.  The  total  Method  1 


annualized  initial  development  burden 
and  the  ongoing  operation  and 
maintenance  burden  (total  yearly 
burden)  will  equal  approximately  106 
hours  per  reporting  party.252 

The  102s  filing  requirements  in 
current  §  20.5  253  gpe  nearly  identical  to 
the  filing  requirements  for  revised  102S; 
accordingly,  the  Commission  used  its 
recent  experience  with  102S  filings  to 
estimate’ the  number  of  102S  reporting 
parties.  An  assessment  of  Commission 
data  collection  efforts  demonstrated  that 
the  Commission  received  Form  102S 
submissions  from  39  reporting  parties  in 
2012.  The  Commission  anticipates  that 
it  will  receive  New  Form  102S 
submissions  from  a  similar  number  of 
reporting  parties  each  year.  Assuming 
102s  reporting  parties  utilize  Method  1, 
the  Commission  estimates  that  the  total 
annual  industry  burden  for  102S  filing 
will  equal  4,134  hours.  Using  an 
estimated  wage  jrate  of  $70.07  per  hour, 
annual  industry  costs  for  New  Form 
102s  are  estimated  at  $289,669,234 


247 The  $2,818,706  figure  is  arrived  at  by 
multiplying  13,409  filings  by  3  hours  (equals  40,227 
houjsjby  $70.07  (equals  $2,818,706). 

24®  The  $1,158,467  figure  is  arrived  at  by 
multiplying  5,511  filings  by  3  hours  (equals  16,533 
hours)  by  $70.07  (equals  $1,158,467). 

249  The  $3,977,173  figure  is  arrived  at  by 
multiplying  18,920  filings  by  3  hours  (equals  56,760 
hours)  by  $70.07  (equals  $3,977,173). 


259  As  discussed  above,  the  initial  development 
burden  per  reporting  party  (10  hours)  has  been 
divided  by  5  years,  which  results  in  an  estimated 
annualized  initial  development  burden  of  two 
hours  per  reporting  party.  On  a  non-annualized 
basis,  the  initial  development  cost  per  reporting 
party  is  estimated  at  $701  (10  hours  x  a  wage  rate 
of  $70.07).  The  Commission  ex|)ects  that  reporting 
parties  will  budget  initial  development  costs  in  the 
maimer  that  is  most  cost-effective  for  each  party, 
which  may  result  in  some  reporting  parties 


incurring  the  majority  of  these  initial  development 
costs  in  the  beginning  of  the  rule  compliance 
period. 

251 17  CFR  20.5(a)(3). 

252  All  annualized  development  burden  estimates 
are  based  on  5  year,  straight  line  depreciation. 

253 17  CFR  20.5. 

25'«  The  $289,669  figure  is  arrived  at  by 
multiplying  39  reporting  parties  by  106  hours 
(equals  4,134  hours)  by  $70.07  (equals  $289,669). 
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Form  102S— Lower  Estimate  is  Method  1 

(FTP  submission] 


Number  of  reporting  parties  per  year 

Annualized 
burden  per 
reporting  party 
(hours)  25S 

Total  annual 
industry 
burden  - 
(hours) 

Estimated 
wage  rate 

Annual 

industry 

costs 

39  . . . 

106 

4,134 

$70.07 

$289,669 

Method  2  (102S  web  submission — 
higher  estimate):  Method  2  assumes  that 
each  New  Form  102S  reporting  party 
will  complete  and  submit  its  forms 
online  via  a  secure  portal  provided  by 
the  Commission.  The  Commission 
estimates  that  the  total  initial 
development  burden  will  average  17 
hours  per  102S  record.  The  Commission 
also  estimates  that  the  annual  ongoing 
burden,  including  change  and  refresh 
updates,  will  average  7  hours  per  year 
for  each  102S  record.  The  sum  of  the 
Method  2  annualized  initial 
development  burden  and  the  ongoing 
operation  and  maintenance  burden 
(total  yearly  burden)  equals 
approximately  10  hours  per  102S 

record.256 

An  assessment  of  Commission  data 
collection  efforts  demonstrated  that  the 
Commission  received  approximately 
2,508  102S  records  in  2012.  The 
Commission  anticipates  that  it  will 
receive  a  similar  number  of  102S 
records  each  year.  Assuming  each  of  the 
estimated  2,508  102S  records  are 
provided  via  Method  2,  the  Commission 
estimates  that  the  total  annual  industry 
burden  for  New  Form  102S  will  equal 
25,080  hours.  Using  an  estimated  wage 
rate  of  $70.07  per  hour,  annual  industry 
costs  for  New  Form  102S  filings  made 
pursuant  to  Method  2  are  estimated  at 

$1,757,356,257 

Conclusion:  The  Commission 
understands  that  providing  options  to 
the  industry  should  lower  costs  relative 
to  failing  to  provide  these  options. 
Because  of  this,  estimated  total  costs  to 


the  industry  for  102S  filing  should  be 
lower  than  any  cost  associated  with 
mandating  either  Method  1  or  Method  2, 
Given  the  cost  estimates  for  the  two 
individual  methods  discussed  above, 
the  Commission  anticipates  the  annual 
cost  to  the  industry  of  filing  162S  will 
be  approximately  $289,669  (Method  1 — 
FTP  submission),  the  lower  of  the  two 
estimated  submission  costs.  In 
developing  this  estimate,  the 
Commission  does  not  make  any 
assumptions  about  the  behavior  of  an 
individual  reporting  party.  Reporting 
parties,  given  their  own  individualized 
needs,  are  assumed  to  make  the  most 
cost-effective  choice  for  them,  which 
may  be  either  of  the  two  methods. 

New  Form  40S — §  20.5(b):  258 

Method  1  (40S  FTP  submission — 
higher  estimate):  New  Form  40S  must  be 
provided  in  response  to  a  special  call  by 
the  Commission  or  its  designee.  Method 
1  assumes  that  each  New  Form  40S 
reporting  party  will  use  an  automated 
program  to  submit  its  forms  via  secure 
FTP.  The  Commission  estimates  that  the 
total  initial  development  burden  will 
average  224  hours  per  reportin^party. 
The  Commission  further  estimates  that 
the  ongoing  operation  and  maintenance 
burden  will  average  53  hours  per  year 
no  matter  how  many  records  are 
contained  in  a  submission.  The  total 
Method  1  annualized  initial 
development  burden  and  the  ongoing 
operation  and  maintenance  burden 
(total  yearly  burden)  will  equal 
approximately  98  hours  per  reporting 
party. 289 


Current  §  20.5(b),26o  which  requires 
the  40S  filing,  will  not  be  altered  by  this 
rulemaking.  As  noted  above,  the 
Commission  anticipates  that  it  will 
receive  approximately  2,508  102S 
records  per  year,  and  the  Commission 
estimates  that  it  will  make 
approximately  the  same  number  of  40S 
special  calls  each  year  (2,508). 

Assuming  all  Form  40S  reporting  parties 
utilize  Method  1 ,  the  Commission 
estimates  that  the  total  annual  industry 
burden  for  Form  40S  will  equal  245,784 
hours.  Time  required  to  update 
information  contained  in  40S  filings, 
whether  submitted  via  the  web  or  FTP, 
will  be  de  minimis.  Using  an  estimated 
wage  rate  of  $70.07  per  hour,  annual 
industry  costs  for  Form  40S  filings  made 
pursuant  to  Method  1  are  estimated  at 

$17,222,085,261 

Method  2  (40S  web  submission — 
lower  estimate):  Method  2  assumes  that 
each  New  Form  40S  reporting  party  will 
complete  and  submit  its  forms  online 
via  a  secure  portal  provided  by  the 
Commission.262  As  noted  above,  the 
Commission  anticipates  that  it  will 
receive  approximately  2,508  102S 
records  per  year,  and  the  Commission 
estimates  that  it  will  make 
approximately  the  same  number  of  40S 
special  calls  each  year  (2,508).  Each 
response  is  estimated  to  require  three 
hours,263  resulting  in  an  estimated  total 
annual  reporting  burden  of  7,524  hours. 
Using  an  estimated  wage  rate  of  $70.07 
per  hour,  annual  industry  costs  for  New 
Form  40S  filings  made  pursuant  to 
Method  2  are  estimated  at  $527,207,264 


2SS  See  supra  note  195  for  a  discussion  of  the 
calculation  of  this  annualized  burden.  As  discussed 
above,  the  initial  development  burden  per  reporting 
party  (264  hours)  has  been  divided  by  5  years, 
which  results  in  an  estimated  annualized  initial 
development  burden  of  53  hours  per  reporting 
party.  On  a  non-anifualized  basis,  the  initial 
development  cost  per  reporting  party  is  estimated 
at  $18,498  (264  hours  x  a  wage  rate  of  $70.07).  The 
Commission  expects  that  reporting  parties  will 
budget  initial  development  costs  in  the  manner  that 
is  most  cost-effective  for  each  party,  which  may 
result  in  some  reporting  parties  incurring  t]ie 
maiority  of  these  initial  development  costs  in  the 
beginning  of  the  rule  compliance  period. 


All  annualized  development  burden  estimates 
are  based  on  5  year,  straight  line  depreciation. 

7s^The  $1,757,356  ffgure  is  arrived  at  by 
multiplying  2,508  records  by  10  hours  (equals 
25,080  hours)  by  $70.07  (equals  $1,757,356). 

2“  The  final  rules  do  not  revise  §  20.5(b); 
however,  current  §  20.5(b)  requires  a  person,  after 
special  call  by  the  Commission,  to  submit  a  40S 
niing,  which  shall  consist  of  the  submission  of 
Form  40.  The  final  rules  do  include  changes  to 
Form  40.  Accordingly,  the  reporting  burden 
associated  with  §  20.5(b)  and  the-40S  ff  ling  is  being 
recalculated  to  account  for  variations  between, 
current  and  New  Form  40. 

7^4  annualized  development  burden  estimates 
are  based  on  5  year,  straight  line  depreciation.' 


260  17  CFR  20.5(b). 

26'  The  $17,222,085  figure  is  arrived  at  by 
multiplying  2,508  reporting  parties  by  98  hours 
(equals  245,784  hours)  by  $70.07  (equals 
$17,222,085). 

262  The  Commission’s  special  call  will  likely  be 
in  the  form  of  an  email  request  that  will  contain  a 
URL  for  the  portal,  and  a  unique  login  and 
password  for  access  to  the  portal. 

263  The  Commission's  estimate  of  three  hours  per 
response  reflects  an  initial,  one-time  burden  of  10 
hours,  annualized  over  a  five-year  period,  plus  an 
additional  hour  per  year  for  change  updates. 

264  The  $527,207  figure  is  arrived  at  by 
multiplying  2,508  Filings  by  3  hours  (equals  7,524 
hours)  by  $70.07  (equals  $527,207). 
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Form  40S— Lower  Estimate  is  Method  2 

[Web  submission] 


Number  of  responses  per  year 

Annualized 
burden  per 
response 
(hours)  265 

Total  annual 
industry 
burden 
(hours) 

Estimated 
wage  rate 

Annual 

industry 

costs 

2,508  . . ' . . . . . 

3 

7,524 

$70.07 

$527,207 

Conclusion:  The  Commission 
understands  that  providing  options  to 
the  industry  should  lower  costs  relative 
to  failing  to  provide  these  options. 
Because  of  this,  estimated  total  costs  to 
the  industry  for  40S  filing  should  be 
lower  than  any  cost  associated  with 
mandating  either  Method  1  or  Method  2. 
Given  the  cost  estimates  for  the  two 
individual  methods  discussed  above, 
the  Commission  anticipates  the  annual 
industry  cost  to  the  industry  of  filing 
40S  will  be  approximately  $527,207 
(Method  2 — web  submission),  the  lower 
of  the  two  estimated  submission  costs. 

In  developing  this  estimate,  the 
Commission  does  not  make  any 
assumptions  about  the  behavior  of  an 
individual  reporting  party.  Reporting 
parties,  given  their  own  individualized 
needs,  are  assumed  to  make  the  most 
cost-effective  choice  for  them,  which 
may  be  either  of  the  two  methods. 

V.  Recordkeeping  Burdens — Revised 
§18.05 

Current  §  18.05  requires  traders  who 
hold  or  control  reportable  positions  to  . 
maintain  books  and  records  regarding 
all  positions  and  transactions  in  the 
commodity  in  which  they  have 
reportable  positions. in  addition, 
current  §  18.05  requires  that  the  trader 
furnish  the  Commission  with 
information  concerning  such  positions 
upon  request.  The  Commission  is 


Number  of  responses  per  year 

Annual  burden 
per  response 
(hours) 

Total  annual 
industry 
burden 
(hours) 

Estimated 
wage  rate 

Annual 

industry 

costs 

53  . ! . ; . . . . . 

5 

265 

$70.07 

$18,569 

expanding  §  18.05  to  also  impose  books 
and  records  requirements  upon  (1) 
Volume  threshold  account  controllers 
and  (2)  owners  of  volume  threshold 
accounts,  and  upon  (3)  reportable  sub¬ 
account  controllers  and  (4)  persons  who ' 
own  reportable  sub-accounts.  As  a 
result,  revised  §  18.05  will  likely  impose 
a  recordkeeping  burden  on  a  larger 
number  of  persons  than  current  §  18.05. 
However,  any  additional  persons  subject 
to  §  18.05  may  be  able  to  rely  on  books 
and  records  already  kept  in  the  ordinary 
course  of  business  to  meet  the 
requirements  of  the  final  regulation. 
Accordingly,  the  Commission  believes 
that  revised  §  18.05  will  not  , 
meaningfully  increase  recordkeeping 
burdens  on  persons  brought  under  its 
scope. 

The  Commission  sent  59  special  calls 
pursuant  to  §  18.05  in  2012,  42  of  which 
were  based  on  trade  data  reflected  in  the 
TCR  data  feed.^®^  As  noted  above, 
revised  §  18.05  will  make  four  new 
categories  of  persons,  identified  through 
the  volume-based  reporting  regime, 
subject  to  §  18.05.  Because  the  volume- 
based  reporting  regime  is  designed  to 
identify  designated  types  of  trading 
activity,  the  Commission  estimates  that 
it  will  send  special  calls  pursuant  to 
revised  §  18.05  to,  at  a  minimum,  42 
recipients  (i.e.,  the  same  number  of 
persons  to  which  the  Commission  sent 
special  calls  in  2012  based  on  trade  data 

§18.05— Recordkeeping  Borden 


reflected  in  the  TCR).  At  the  same  time, 
the  Commission  expects  that  the 
introduction  of  volume-based  reporting 
will  lead  to  the  Commission  sending 
more  special  calls  than  it  would 
otherwise,  because  this  regime  will 
identify  new  ownership  and  control 
relationships  and  patterns  of  trading 
activity.  As  a  result,  for  purposes  of 
estimating  the  costs  of  revised  §  18.05, 
the  Commission  assumes  it  will  send 
25%  more  special  calls  in  response  to 
trade  data  than  it  did  in  2012,  for  a  total 
of  53  special  calls  per  year.  These 
special  calls  will  require  a  response 
from  approximately  53  individual 
traders  per  year. 

This  estimate  reflects  only  special 
calls  sent  pursuant  to  §  18.05  as  a  result 
of  information  collected  via  the  volume- 
based  reporting  regime  [i.e..  New  Form 
102B  and  New  Form  71). The 
estimated  53  recipients  of  such  special 
calls  may  include  some  traders  that  are 
already  subject  to  the  costs  and 
obligations  of  current  §  18.05.  The 
Commission  estimates  that  each  s*pecial 
call  response  submitted  by  the  new 
categories  of  persons  subject  to  revised 
§  18.05  will  take  approximately  5  hours, 
for  a  total  annual  reporting  burden  of 
265  hours.  Using  an  estimated  wage  rate 
of  $70.07  per  hour,  annual  reporting 
costs  for  the  new  categories  of  persons 
that  are  subject  to  revised  §  18.05  are 
estimated  at  $18,569,269 


As  discussed  above,  the  initial  development 
burden  per  reporting  party  (10  hours)  has  been 
divided  by  5  years,  which  results  in  an  estimated 
aimualized  initial  development  burden  of  two 
hours  per  reporting  party.  On  a  non-annualized 
basis,  the  initial  development  cost'jwr  reporting 
party  is  estimated  at  $701  (10  hours  x  a  wage  rate 
of  $70.07).  The  Commission  expects  that  reporting  . 
parties  will  budget  initial  development  costs  in  the 
manner  that  is  most  cost-effective  for  each  peuly, 
which  may  result  in  some  reporting  parties 


incurring  the  majority  of  these  initial  development 
costs  in  the  beginning  of  the  rule  compliance 
period. 

2®617CFR  18.05. 

2®^  See  supra  section  1(B)  for  a  discussion  of  the 
TCR. 

208  The  NPRM  estimated  the  total  annual  cost  to 
the  industry  qf  §  18.05  following  implementation  of 
the  ffnal  rules  as  $214,605.' This  figure  included  the 
cost  to  parties  already  subject  to  §  18.05  who  will 
not  be  impacted  by  the  amendments  to  §  18.05 


described  herein.  Consistent  with  the  description  of 
costs  to  reporting  parties  presented  elsewhere 
herein,  the  estimate  of  $18,569  represents  only  the 
new  or  incremental  costs  imposed  by  the  changes 
to  §  18.05  described  in  these  final  rules.  The 
$18,569  estimate  is  therefore  less  than  the  $214,605 
estimate  for  revised  §  18.05  in  the.  NPRM. 

2®9The  $18,569  figure  is  arrived  at  by  multiplying 
53  responses  by  5  hours  (equals  265  hours)  by 
$70.07  (equals  $18,569). 
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B.  Consideration  of  Costs  and  Benefits 
i.  Background 

The  current  rules  and  forms,  which 
these  final  rules  update,  require  FCMs, 
clearing  members,  and  foreign  brokers 
to  identify  special  account  traders  to  the 
Conunission  via  Form  102.2^“  The 
Commission  sends  a  Form  40  in  its 
discretion  via  a  special  call  to  a  trader 
identified  on  Form  102,  requiring  the 
trader  to  provide  the  Commission  with 
detailed  information  regarding  the 
nature  of  the  trader’s  market  activity. 

The  current  Form  102  and  Form  40  are 
generally  submitted  to  the  Commission 
via  a  manual  submission  process  (via 
email,  facsimile,  or  regular  mail).  The 
Commission  then  individually  uploads 
the  forms  into  the  Commission’s 
Integrated  Surveillance  System  (ISS), 
discussed  in  section  1(B)  above.  The 
questions  and  data  points  on  both  forms 
relate  only  to  the  Commission’s  current 
position-based  reporting  rules. 

The  final  rules  establish  the 
information  architecture  necessary  for 
the  Commission  to  efficiently  identify 
and  categorize  individual  trading 
accounts  and  market  participants  that 
trigger  position  or  newly-created 
volume-based  reporting  thresholds.  By 
requiring  the  collection  of  ownership 
and  control  information  via  the  new  and 
amended  forms,  the  Commission  will  be 
able  to«fficiently  and  effectively 
monitor  risk  exposure  by  institution, 
market  class,  and  asset  class  over  an 
extended  period  of  time.  To  accomplish 
this,  the  final  rules  modify  current 
Forms  102  and  40  to  require  additional 
information,  require  additional 
reporting  via  New.  Form  71,  and  modify 
the  timing  and  method  by  which  market 
participants  are  required  to  submit  these 
forms  to  the  Commission.  New  Form 
102  will  now  be  divided  into  three 
sections:  102A,  102B,  and  102S.  Section 
102A  captures  information  that  must  be 
reported  when  a  trading  account 
exceeds  open  position  thresholds  (a 
“special  account’’);  section  102B,  which 
is  new  in  its  entirety,  will  capture 
information  that  must  be  reported  when 
a  trading  account  exceeds  a  specified 
volume  threshold  during  a  single 
trading  day  (a  “volume  threshold 
account’’);  and  section  102S  will 
capture  information  that  must  be 
reported  for  consolidated  accounts  and 
swap  counterparties  that  have  a 
reportable  position  in  swaps.  The 
following  summarizes  each  of  the  new 
and  amended  forms  that  will  take  the 


270  See  supra  section  DI  for  a  discussion  of  the 
current  trader  and  account  identification  programs. 


place  of  current  Form  102  and  40 
pursuant  to  these  final  rules.^^i 

New  Form  lb2A.  As  noted  above. 

Form  102A  is  a  position-based  reporting 
form,  which  requires  the  reporting  of 
both  special  accounts  and  the  trading 
accounts  that  comprise  special 
accounts.  This  reporting  will  allow  the 
Commission  to  link  special  accounts 
holding  reportable  positions  to  the 
transactions  (and  associated  trading 
accounts)  identified  on  daily  trade 
capture  reports  received  by  the 
Commission.  By  illustrating  the 
connections  between  end-of-day 
'position  reporting  via  Form  102  and 
daily  trade  capture  reports,  the  final 
rules  will  enable  the  Commission  to 
perform  a  more  accurate  and  timely 
'  accounting  of  market  position  at  the 
level  of  individual  trading  accounts, 
thereby  improving  the  Commission’s 
surveillance  capabilities. 

New  Form  102B.  While  Form  102A 
requires  the  reporting  of  large  trader 
positions  that  remain  open  at  the  end  of 
the  day.  Form  102B  requires  the 
reporting  of  trading  accounts  that 
exceed  a  stated  volume  threshold  during 
a  single  trading  day,  regardless  of 
whether  these  positions  remain  open  at 
the  end  of  the  day.  This  will  identify 
traders  whose  end-of-day  open  interest 
does  not  reach  reportable  levels  on 
Form  102A,  but  whose  intra-day  trading 
reaches  the  volume  threshold,  thus 
enabling  the  Commission  to  monitor 
trading  that  could  potentially  impact 
markets  during  concentrated  periods  of 
intra-day  trading.  The  Commission 
expects  that  the  addition  of  volume- 
based  reporting  will  provide  much 
needed  information  about  high- 
frequency  traders  and  other  market 
participants  using  algorithmic  systems, 
whose  activities  are  not  typically 
captured  by  the  current  position-based 
reporting  regime.  When  combined  with 
the  position  data  reported  on  Form 
102A,  New  Form  102B  will  improve  the 
Commission’s  ability  to:  (i)  Aggregate 
accounts  under  common  ownership 
and/or  control;  (ii)  better  understand 
how  certain  market  segments  may  alfect 
the  process  of  price  formation;  (iii) 
efficiently  analyze  trading  behavior 
surrounding  price  spikes  and  other 
pricing  anomalies  throughout  the  day; 
and  (iv)  detect  and  investigate 
disruptive  trading  activities,  including 
intraday  speculative  position  limit 
violations  and  wash  trades. 


See  supra  section  IV  for  a  detailed  summary 
of  the  new  and  amended  forms  adopted  in  these 
final  rules. 

272  See  the  discussion  of  the  daily  trade  capture 
reports  in  section  1(B)  above. 


New  Form  71.  The  Commission  will 
send  Form  71,  in  its  discretion  via  a 
special  call,  to  collect  additional 
information  on  omnibus  volume 
threshold  accounts  identified  on  Form 
102B  (or  on  another  Form  71).  Form  71 
is  designed  to  permit  originating  firms 
to  report  the  required  information 
directly  to  the  Commission  without 
requiring  such  firms  to  disclose 
information  regarding  customers  to 
potential  competitors.  Form  71 
illustrates  the  ‘nested’  structure  of 
omnibus  accounts  and  underlying 
omnibus  sub-accounts  that  are  volume 
threshold  accounts,  and  identifies  the 
ultimate  owner  and  controller  of  these 
accounts.  Form  71  will  provide  crucial 
ownership  and  control  information  to 
the  Commission  that  is  not  collected 
under  the  current  reporting  regime.  The 
Commission  will  use  this  ownership 
information  to  aggregate  and  analyze  all 
trading  by  a  market  participant  for 
surveillance  purposes,  irrespective  of 
whether  this  trading  is  conducted 
through  a  single  account,  or  through  a 
number  of  accounts  maintained  by  one 
or  mtfre  intermediaries. 

New  Form  102S.  Form  102S  is 
designed  to  facilitate  the  electronic 
submission  of  102S  filings.  Such  filings 
are  currently  being  submitted  to  the 
Commission  (pursuant  to  1 7  CFR 
20.5(a))  through  a  non-automated 
process.  Form  102S  will  provide 
position-based  reporting  of  consolidated 
accounts  in  the  swaps  market.  The  form 
expands  the  current  102S  reporting 
regime  to  require  the  reporting  of 
ownership  and  control  information  with 
respect  to  such  accounts.  Swap 
reporting  on  Form  102S  significantly 
improves  the  Commission’s  surveillance 
capabilities,.by  enabling  it  to  track  the 
market  activity  of  a  specific  trader, 
including  traders  that  may  be  dividing 
risk  exposure  between  both  on-exchange  , 
and  off-exchange  instruments.  Swap 
reporting  will  also  enable  the 
Commission  to  more  efficiently 
aggregate  position  exposure  in  a 
particular  product  or  commodity  group. 
Such  reporting  also  aligns  with  the 
Commission’s  recently  finalized  rules 
on  real-time  public  and  regulatory 
reporting  of  swap  trades,  and  improves 
transparency  into  markets  that, 
historically,  have  often  been  opaque 
and/or  over-the-counter. 

New  Form  40/40S.  Each  of  the  102 
forms  cmd  Form  71  requires  respondents 
to  identify  the  parties  that  the 
Commission  should  contact  (such  as  the 
account  owner,  controller,  and  related 
contact  persons)  if  the  Commission 
requires  additional  information 
regarding  traders  or  trading  accounts 
identified  on  the  forms.  The 
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Commission  will  send  New  Form  40  in 
its  discretion  via  a  special  call  to  collect 
additional  information  from  traders 
reported  on  each  of  the  102  forms  and 
Form  7l.  These  final  rules  expand  Form 
40  by  requiring  the  reporting  trader  to: 

(1)  Indicate  whether  it  is  engaged  in 
commodity  index  trading  (as  that  term 
is  defined  in  the  form)  (a  question  that 
does  not  appear  on  current  Form  40);  (2) 
report  its  control  relationships  with 
other  entities,  and  other  relationships- 
with  persons  that  influence  or  exercise 
authority  over  the  trading  of  a  reporting 
trader  (a  question  that  has  been 
expanded  on  New  Form  40);  (3)  identify 
all  the  business  sectors  that  pertain  to 
its  business  activities  or  occupation  (a 
question  that  has  been  expanded  on 
New  Form  40);  and  (4)  identify  all 
commodity  groups  and  individual 
commodities  that  it  presently  trades,  or 
expects  to  trade  in  the  near  future,  in 
derivatives  markets  (a  question  that  has 
been  expanded  on  New  Form  40), 
among  other  information. 

Responses  to  these  questions  will 
improve  the  Commission’s  ability  to 
perform  effective  surveillance,  by 
enabling  it  to  better  understand  the 
ownership  and  control  structure  of 
reporting  traders,  and  the  extent  of  their 
business  activities  across  multiple 
markets  and  product  groups.  The 
Commission  will,  furthermore,  be  able 
to  use  information  reported  on  New 
Form  40  to  cross-check  several  of  the 
ownership  and  control  data  fields 
reported  on  New  Form  102.  The 
additional  information  requested  on 
New  Form  40  will  improve  the  quality 
of  data  published  in  the  Commission’s 
reports,  including  the  classifications  in 
the  Commitments  of  Traders  Report. 
Finally,  the  Commission  will  be  able  to 
compare  the  trading  goals  that  a 
respondent  reports  on  New  Form  40  to 
its  subsequent  market  activity.  If  the  two 
do  not  correspond,  the  Commission  will 
request  additional  information  from  the 
respondent  in  order  to  maintain 
accuracy  in  Commission  databases  and 
reports,  or  take  other  appropriate  action. 

In  sum,  the  final  rules  will  build  upon 
the  Commission’s  existing  market  and 
trade  practice  surveillance  programs  for 
futures,  options  on  futures,  and  swaps, 
by  improving  the  Commission’s 
understanding  of  the  impact  of  special 
accounts,  consolidated  accounts,  and 
newly  designated  volume  threshold 
accoimts  on  market  activity.  In  turn,  this 
will  allow  the  Commission  to  better 
perform  risk-based  monitoring  and 
surveillance  among  related  accounts; 
efficiently  monitor  risk  exposure  by 
institution,  market  class,  and  asset  class; 
facilitate  investigations  into  disruptive 
trading  activity  by  Commission 


enforcement  staff;  and  expand  the 
Commission’s  ability  to  research  and 
analyze  how  a  wide-ranging  variety  of 
market  prulicipants  impact  market 
behavior. 

ii.  The  Statutory  Requirement  for  the 
Commission  To  Consider  the  Costs  and 
Benefits  of  Its  Actions 

Section  15(a)  of  the  CEA  ^^3  requires 
the  Commission  to  “consider  the  costs 
and  benefits”  of  its  actions  before 
promulgating  a  regulation  under  the 
CEA  or  issuing  certain  orders.  Section 
15(a)  further  specifies  that  the  costs  and 
benefits  must  be  evaluated  in  light  of 
the  following  five  broad  areas  of  market 
and  public  concern:  (1)  Protection  of 
market  participants  and  the  public;  (2) 
efficiency,  competitiveness,  and 
financial  integrity  of  futures  markets;  (3) 
price  discovery;  (4)  sound  risk 
management  practices;  and  (5)  other 
public  interest  considerations.  The 
Commission  considers  the  costs  and 
benefits  resulting  from  its  discretionary 
determinations  with  respect  to  the 
section  15(a)  factors  below. 

As  a  general  matter,  the  Commission 
considers  the  incremental  costs  and 
benefits  of  these  rules,  that  is  the  costs 
and  benefits  that  are  above  the  standard 
established  by  the  Commission’s 

existing  regulations. ^74  Where 

reasonably  feasible,  the  Commission  has 
endeavored  to  estimate  quantifiable 
costs  and  benefits.  Where  quantification 
is  not  feasible,  the  Commission 
identifies  and  describes  costs  and 
benefits  qualitatively.^^s 

iii.  Commission  Request  for  Comments 
Regarding  Cost  and  Benefit  Estimates 

The  Commission  requested  comment 
on  a  variety  of  cost  and  benefit  metrics 
in  the  NPRM.  As  a  general  matter,  the 
Commission  requested  that  commenters 
provide  data  and  any  other  information 
or  statistics  that  they  relied  on  to  reach 
conclusions  on  the  Commission’s  cost 
and  benefit  estimates.  The  Commission 
also  reque.sted  comment,  including 
specific  quantitative  estimates,  on  the 
expected  costs  related  to  upgrading  or 
obtaining  systems  to  implement  and 
comply  with  the  reporting  requirement 


2^3  7  U.S.C.  19{a). 

As  discussed  below  with  respect  to  costs  more 
specifically,  the  Commission’s  estimated  cost 
ranges  assume  that  all  market  ptarticipants  will  start 
firom  the  same  point  in  developing  the  systems 
required  to  implement  CX]R  reporting,  irrespective 
of  whether  they  provide  certain  forms  under  the 
current  reporting  system  (e.g.,  the  current  Forms 
102  and  40). 

275  por  example,  to  quantify  benefits  such  as 
improved  transparency  and  enhanced  protections 
for  market  participants  and  the  public  would 
require  information,  data  and/or  metrics  that  either 
do  not  exist,  or  to  which  the  Commission  generally 
does  not  have  access. 


under  the  proposed  new  and  revised 
forms,  as  well  as  the  impact  of  the 
proposed  rules  (or  the  relative  impact  of 
any  alternative  rules)  on  the  section 
15(a)  factors.  Although  some 
commenters  stated  that  the  NPRM  ^ 
understated  the  total  cost  to  the 
industry,  no  commenter  provided 
specific  quantitative  cost  or  benefit 
estimates,  or  other  information  to  more 
precisely  estimate  costs  beyond  those 
presented  in  the  NPRM.^^e 
In  the  absence  of  specific  quantitative 
estimates  or  alternative  cost  proposals 
by  commenters,  the  Commission 
performed  its  own  analysis  in  updating 
the  NPRM  cost  benefit  considerations 
for  these  final  rules.  As  explained 
below,  for  purposes  of  these  final  rules, 
the  Commission  has  updated  the  cost 
estimates  that  appeared  in  the  NPRM 
based  on  the  most  recent  data  and 
statistics  available  to  the  Commission. 

In  this  section  VIII(B),  the  Commission 
has  also  calculated  an  estimated  range 
of  25  percent  below  and  25  percent 
above  the  estimated  total  annual 
industry  cost  for  each  form.  The 
Commission  has  applied  these  ranges 
because  reporting  costs  will  differ 
among  market  participants  based  on  a 
variety  of  factors,  including  the  state  of 
their  current  technology  systems,  and 
their  differing  levels  of  market  and 
reporting  experience.  The  upper  end  of 
the  ranges  also  responds  to  comments 
stating  that  the  cost  estimates  in  the 
NPRM  understated  the  total  cost  to  the 
industry  (without  expressing  by  how 
much,  or  to  what  degree).277 

iv.  Methodology  Used  To  Estimate  Costs 

As  discussed  above,  the  Commission 
has  calculated  the  total  estimated 
industry  cost  for  submitting  each  form 
via  FTP  or  via  the  web  portal.  For  each 
form,  these  calculations  represent  the 
total  industry  cost  if  all  reporting  parties 
submit  information  via  one  method — as 
compared  to  the  total  industry  cost  if  all 
parties  submit  via  the  other  method.  For 
^  example,  the  102A  estimates  described 
in  sections  VIII(A)  and  (B)  represent  the 
total  estimated  industry  cost  if  all 
reporting  parties  submit  102 A  via  FTP 
($1,931,129),  or  if  all  parties  submit 
102 A  via  the  web  portal  ($5,954,969). 
The  Commission  recognizes  that,  even  if 
it  is  less  expensive  for  the  industry  as 
a  whole  to  submit  102A  via  FTP,  it  may 
be  less  expensive  for  certain  individual 
reporting  parties  to  submit  102 A  via  the 
web  portal.  This  may  be  due  to  the 
limited  number  of  forms  these  parties 


276  See  section  VIII(B)(vi)  below  for  additional 
discussion  of  comments  received  by  the 
Commission  regeu'ding  the  costs  and  benefits  of 
reporting. 

377  See  id. 
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expect  to  submit,  their  technology 
infrastructure,  or  other  factors. 

To  expand  on  this  example,  if  a  new 
reporting  party  anticipates  that  it  will 
submit  only  two  102A  filings  per  year, 
it  might  logically  conclude  that  it  would 
be  less  expensive  to  submit  its  two 
filings  via  the  web  portal  than  to  incur 
the  development  costs  associated  with 
establishing  an  FTP  link  to  the 
Commission.  In  this  instance,  the 
Commission  has  estimated  that  the 
reporting  party  would  incur  20  hours  of 
initial  development  burden  for  each  of 
the  two  records  submitted  via  the  web 
portal,  or  a  total  initial  development 
burden  of  40  hours.  Accordingly,  the 
reporting  party  may  conclude  that 
submitting  its  102A  filings  via  the  web 
portal  is  more  cost-effective  than 
submitting  the  same  information  via 
FTP,  which  the  Commission  has 
estimated  would  require  an  initial 
development  burden  of  264  hours  per  - 
entity  (regardless  of  the  number  of  forms 

submitted).278 

The  cost  estimates  in  section  VIIl(A) 
and  (B)  assume  that  all  market 
participants  will  start  from  the  same 
point  in  developing  the  systems 
required  to  implement  OCR  reporting. 
Accordingly,  to  the  extent  that  current 
reporting  parties  leverage  their  existing 
reporting  systems  to  implement  OCR 
reporting,  the  cost  estimates  are  likely  to 
overestimate  actual  costs  to  some  degree 
for  such  parties. 

For  the  following  additional  reasons, 
the  Commission  anticipates  that  total 
reporting  and  recordkeeping  costs  to  the 
industry  are  likely  to  be  lower  than  the 
sum'bf  the  costs  associated  with  each 
form  individually,  as  the  Commission 
has  calculated  herein. 

First,  the  reporting  and  recordkeeping 
burdens  arising  from  each  regulation 
and  associated  form  were  estimated 
independently  of  the  requirements  of 
the  other  regulations  and  associated 
forms.  The  Commission  anticipates  that 
substantial  synergies  are  likely  to  exist 
across  the  systems  and  data  necessary  to 
meet  the  reporting  requirements.  For 
example,  many  reporting  firms 


In  this  example,  the  Commission  expects  that 
reporting  parties  making  a  small  number  of  hlings 
would  choose  to  submit  via  the  web-based  portal, 
because  web  submission  would  be  the  most  cost- 
effective  submission  method  for  such  parties.  In 
doing  so.  they  will  inciu'  fewer  costs  than  they 
would  if  they  submitted  via  FTP.  thereby  lowering 
the  total  costs  to  the  industry.  As  a  result,  the 
simplifying  assumption  that  all  reporting  parties 
will  submit  New  Form  102A  (along  with  certain 
other  forms  discussed  below)  via  FTP  is  a 
conservative  assumption,  which  will  tend  to 
overestimate  the  total  industry  cost. 

Certain  parties  that  will  be  required  to  report 
under  these  final  rules  now  provide  certain  forms 
under  the  current  reporting  system  (e.g.,  the  current 
Forms  102  and  40). 


submitting  New  Form  102 A  via  FTP 
(which  the  Commission  believes  is  the 
more  cost-effective  submission  method 
for  the  industry  as  a  whole)  will  also 
submit  New  Form  102B  via  FTP,  and 
will  be  able  to  leverage  systems  and 
information  necessary  for  submitting 
one  form  to  meet  the  requirement  to 
submit  the  other. 

Second,  the  Commission  has 
incorporated  a  number  of  proposals 
made  by  commenters  that  are  intended 
to  reduce  the  reporting  burden  and 
associated  costs  to  market  participants. 
These  proposals  are  described  in  section 
VII  above  and  section  VIII(B)(vii)  below. 
While  the  Commission  has  updated  the 
cost  estimates  that  appeared  in  the 
NPRM  based  on  the  most  recent  data 
and  statistics  available  to  the 
Commission,  in  order  to  generate  more 
conservative  cost  estimates,  the 
Commission  has  not  reduced  the  cost 
estimates  in  these  final  rules  to  account 
for  the  incorporation  of  these  cost¬ 
saving  proposals. 

V.  Costs  and  Benefits  of  Individual 
Reporting  Forms  and  Reporting  and 
Recordkeeping  Requirements 

The  discussion  below  considers  the 
anticipated  costs  and  benefits  to  the 
industry  of  New  Form  102A,'New  Form 
102B,  New  Form  71,  New  Form  40,  New 
Form  102S,  New  Form  40S,  and  the 
reporting  and  recordkeeping 
requirements  of  revised  §  18.05. 

New  Form  102A 

(1)  Overview  of  New  Form  102 A 

New  Form  102A,  which  identifies 
owners  and  controllers  of  special 
accounts  and  other  related  information, 
is  based  on  the  Form  102  currently  in 
use.  These  final  rules  do  not  modify  the 
definition  of  what  constitutes  a  “special 
account”  for  reporting  purposes.^^o  The 
rules  do,  however,  increase  the  amount 
of  information  required  to  be  reported 
with  respect  to  each  special  account. 

For  example.  New  Form  102A  requests 
that  the  respondent  provide  the  Web 
site,  NFA  ID„  and  Legal  Entity  Identifier 
of  the  owners  and  controllers  reported 
on  the  form,  to  the  extent  this 
information  is  available  in  the 
respondent’s  records.  More 
significantly.  New  Form  102A  requires 
respondents  to  identify  the  owners  and 
controllers  of  each  trading  account  that 
comprises  the  reported  special  account. 
The  preceding  information  is  not 
collected  on  current  Form  102.  These 
newly  collected  data  points  will  allow 
the  Commission  to  link  special  accounts 
holding  reportable  positions  to  the 


^See  §  15.'005(r)  of  the  Commission’s 
regulations. 


transactions  (and  associated  trading 
accounts)  identified  on  daily  trade 
capture  reports  received  by  the 
Commission.  The  Commission 
understands  that  (as  noted  by  comment 
Tetters  on  the  2010  CX]R  NPRM)  the 
majority  of  these  data  points  already 
reside  with  reporting  parties.282  As  a 
result,  reporting  parties  will  not  need  to 
coordinate  with  external  parties  in  order 
to  compile  most  data  points  required  by 
New  Form  102A. 

(2)  Benefits  of  New  Form  102A 

The  reporting  of  trading  accounts  that 
comprise  a  special  account  will  provide 
common  reference  points  between  TSS 
and  ISS  data,  thereby  enabling  the 
Commission  to  efficiently  compare  end- 
of-day  reportable  positions  with  intra¬ 
day  account  activity.^^s  By  connecting 
end-of-day  position  level  data  with 
intra-day  account  activity,  the 
Commission  will  be  able  to  efficiently 
determine  the  ownership  or  control  of 
specific  positions  held  by  individual 
trading  accounts  at  any  time  throughout 
the  trading  day,  thereby  improving 
market  transparency.  More  specifically, 
Commission  staff  will  use  the  additional 
ownership  and  control  information  to 
determine  whether  a  reported  account  is 
a  new  account  of  a  previously  reported 
trader,  or  whether  it  correlates  to  a 
previously  unreported  trader.  If  the 
account  is  owned  or  controlled  by  a 
previously  reported  trader,  it  will  be 
aggregated  with  other  related  accounts 
currently  being  reported.  By  identifying 
and  aggregating  accounts  in  this 
manner,  Commission  staff  can  more 
Thoroughly  monitor  and  assess  a  trader’s 
potential  market  impact  during 
significant  periods  such  as  price  spikes 
or  settlement  periods,  monitor  the 
trader’s  compliance  with  speculative 
position  limits,  and  determine  whether 


2®’  All  2010  OCR  NPRM  comment  letters  are 
available  through  the  Commission’s  Web  site  at: 
h  ttp  :llcommen  ts.  cftc.gov/PubIicComments/ 
CommentList.aspx?id=755SrctlOO_ctlOO_cphContent 
MainMain/Content  _gvCommentUstChangePage=  1 

2*2  The  Commission  received  a  number  of 
comment  letters  in  response  to  the  2010  OCR 
NPRM,  and  incorporated  several  of  their 
suggestions  in  the  NPRM  (published  in  the  Federal 
Register  in  2012),  which  forms  the  basis  for  these 
final  rules.  Among  these  changes,. the  Commission 
removed  certain  questions  from  the  reporting  forms 
asking  for  data  that,  in  the  view  of  commenters,  is 
not  maintained  by  reporting  parties.  See  NPRM 
supra  note  10  at  43973-43974  for  a  discussion  of 
comments  received  in  response  to  the  2010  OCR 
NPRM  that  were  incorporated  in  the  NPRM.  See 
also  the  December  23,  2010  comment  letter  from 
FIA  at  9  arid  Exhibit  A;  October  7,  2010  comment 
letter  from  CME  at  4;  and  October  7,  2010  comment 
letter  from  ICE  at  3,  which  establish  that  the 
majority  of  the  remaining  data  points,  which  appear 
on  the  forms  adopted  in  these  flnal  rules,  already 
reside  with  reporting  parties. 

2*2  See  supra  section  1(B)  for  a  discussion  of  the 
TSS  and  ISS. 
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the  trader  is  engaging  in  abusive  or 
disruptive  practices  (such  as  marking 
the  close,  “wash  trading,”  or  money 
passing).  By  aggregating  the  accounts  of 
individual  traders,  the  Commission  will 
also  be  able  to  more  efficiently  calculate 
aggregate  position  exposure  in  a  ' 
particular  product  or  commodity  group. 
In  sum,  the  additional  information 
provided  by  New  Form  102A  will 
contribute  to  the  overall  integrity  of  the 
financial  markets,  by  improving  the 
Commission’s  ability  to  detect  and 
investigate  disruptive  or  manipulative 
behavior. 

(3)  Costs  of  New  Form  102A 

The  Commission  assumes  that  each 
New  Form  102A  reporting  party  will 
submit  New  Form  102A  via  secure  FTP, 
which  the  Commission  believes  is  the 
more  cost-effective  of  the  two  tiling 
methods  for  the  industry  as  a  whole. 
Each  FTP  submission  will  likely  contain 
numerous  102A  records.  The 
Commission  estimates  that  the  total  * 
initial  development  burden  will  average 


264  hours  per  reporting  party.  The 
Commission  also  estimates  that  the 
highly  automated  natvue  of  this  option 
will  virtually  eliminate  the  marginal 
costs  associated  with  each  additional 
submission  or  each  additional  record 
contained  in  a  submission.  Accordingly, 
the  Commission  estimates  that  102 A 
change  and  refresh  updates  will  not 
increase  a  reporting  party’s  burden 
when  using  the  FTP  submission 
method.  The  Commission  further 
estimates  that  the  ongoing  operation  and 
maintenance  burden  will  average  53 
hours  per  year  no  matter  how  many 
records  are  contained  in  a  submission. 
The  total  annualized  initial 
development  burden  and  the  ongoing 
operation  and  maintenance  burden 
(total  yearly  burden)  will  equal 
approximately  106  hours  per  reporting 
party. 2®"* 

An  assessment  of  Commission  data 
collection  efforts  demonstrated  that  the 
Commission  received  Form  102 
submissions  firom  260  reporting  parties 
in  2012.  The  Commission  anticipates 

Form  io2A 


that  it  will  receive  New  Form  102 A 
submissions  from  a  similar  number  of 
reporting  parties  each  year.  Assuming 
all  New  Fdrm  102A  reporting  parties 
utilize  the  FTP  submission  method,  the 
Commission  estimates  that  the  total 
annual  industry  burden  for  New  Form 
102A  will  equal  27,560  hours.  Using  an 
estimated  wage  rate  of  $70.07  per 
hour, 285  annual  industry  costs  for  102A 
tilings  made  pursuant  to  the  FTP 
submission  method  are  estimated  at 
$1,931,129. 

As  indicated  throughout  this  section 
VIII(B),  the  Commission  has  used  the 
same  wage  rate  of  $70.07  when 
calculating  the  cost  of  submission  via 
both  the  web  portal  and  FTP.  Each 
submission  method  will,  nonetheless, 
require  a  different  annual  or  annualized 
burden,  in  terms  of  hours.  This  $70.07 
wage  rate  represents  the  work  of  a 
senior  programmer,  programmer, 
intermediate  compliance  advisor, 
systems  analyst,  and  assistant/associate 
general  counsel,  in  the  proportions 
described  in  the  preceding  footnote. 


'  - 

Regulation 

- 

Estimated 
total  annual 
*  industry 
cost  286 

Estimated  low  and  high  range 
(25%  below  and  25%  above 
estimated  total  annual 
industry  cost)  287 

Anticipated 

transmission 

method  288 

17.01(a) . . ; . 

$1,931,129 

$1,448,347-$2,41 3,911 

FTP 

284  All  annualized  development  burden  estimates 
are  based  on  5  year,  straight  line  depreciation.  The 
106  hour  figure  is  arrived  at  by  dividing  264  hours 
(initial  development  burden  per  reporting  party)  by 
5  years,  which  results  in  an  estimated  annualized 
initial  development  burden  of  53  hours  per 
reporting  party.  53  hours  plus  53  hours  (annual, 
ongoing  operation  and  maintenance  burdens  per 
reporting  party)  equals  106  hours  per  reporting 
party. 

288  The  Commission  staff  s  estimates  concerning 
the  wage  rates  are  based  on  salary  information  for 
the  securities  industry  compiled  by  the  Securities 
Industry  and  Financial  Markets  Association 
(“SIFMA”).  The  $70.07  per  hour  is  derived  from 
figures  fi'om  a  weighted  average  of  salaries  and 
bonuses  across  different  professions  fi'om  the 
SIFMA  Report  on  Mtmagement  &  Professional 
Earnings  in  the  Securities  Industry  2011,  modified 
to  account  for  an  1800-hour  work-year  and 
multiplied  by  1.3  to  account  for  overhead  and  other 
benefits.  The  wage  rate  is  a  weighted  national 
average  of  salary  and  bonuses  for  professionals  with 
the  following  titles  (an^  their  relative  weight): 
“programmer  (senior)”  (30%  weight); 

“programmer”  (29%  weight);  “compliance  advisor 
(intermediate)”  (15%'),  “systems  analyst”  (16%), 
and  “assistant/associate  general  counsel”  (10%). 
The  $70.07  wage  rate  is  a  blended  rate,  such  that 
the  Commission  has  applied  the  same  $76.07  wage 
rate  when  calculating  the  cost  of  submission  via 
both  FTP  and  the  web-based  portal.  As  noted  above, 
the  NPRM  contemplated  that  Forms  40/S  and  71 
could  be  submitted  only  via  the  weh  portal. 
However,  pursuant  to  these  final  rules,  the 
Commission  is  allowing  reporting  parties  to  submit 
Forms  40/S  and  71  via  FTP  as  well,  with  the  result 
that  reporting  parties  may  submit  all  forms  either 
via  the  web  portal  or  via  FTP.  In  light  of  this 


change,  the  wage  rage  percentages  in  these  final 
rules  have  been  updated  and  slightly  modified  fiom 
the  wage  rate  percentages  in  the  NPRM,  to  more 
accurately  reflect  anticipated  labdr  allocations.  The 
NPRM  employed  the  following  wage  rage 
percentages:  “programmer  (senior)”  (30%  weight): 
“programmer”  (30%  weight):  “compliance  advisor 
(intermediate)”  (20%),  “systems  analyst”  (10%), 
and  “assistant/associate  general  counsel”  (10%). 
While  the  NPRM  calculated  an  estimated  wage  rate 
of  $78.61  per  hour,  these  final  rules  calculate  an 
estimated  wage  rate  of  $70.07  per  hour  using  the 
2011  SIFMA  statistics  and  updated  wage  rate 
percentages.  (Note  that  the  national  average  of 
salary  and  bonuses  for  the  professionals  listed 
above  declined  between  2010  to  2011,  according  to 
the  SIFMA  report  addressing  each  of  those  years. 
The  2010  SIMA  report  (which  is  the  basis  for  the 
wage  rate  in  the  NPRM)  indicates  an  aggregate 
national  average  of  salary  and  bonuses  of  $530,321 
for  these  professionals,  while  the  2011  SIFMA 
repmrt  indicates  an  aggregate  national  average  of 
salary  and  bonuses  of  $510,943.)  The  Commission 
has  also  updated  the  'cost  estimates  that  appeared 
in  the  NPRM  based  on  the  most  recent  data  and 
statistics  available  to  the  Commission  (including, 
for  example,  the  number  of  reporting  forms  received 
by  the  Conunission  in  2012).  The  NPRM  calculated 
an  estimated  total  tmnual  cost  to  the  industry  of 
$9,147,061,  as  compared  to  an  estimated  total  cost 
to  the  industry  of  $9,574,296  in  these  final  rules, 
per  section  VIII(A)  above.  See  also  supra  note  265. 

286  As  noted  in  section  VIII(A),  the  initial 
development  cost  per  reporting  party  is  estimated 
at  $18,498  (264  hours  of  initial  development  burden 
X  a  wage  rate  of  $70.07).  The  Commission  expects 
that  reporting  parties  will  budget  initial 
development  costs  in  the  manner  that  is  most  cost- 
effective  for  each  party,  which  may  result  in  some 


reporting  parties  incurring  the  majority  of  these 
initial  development  costs  in  the  beginning  of  the 
rule  compliance  period. 

287  The  Commission  has  calculated  an  estimated 
range  of  25%  below  and  25%  above  the  estiihat'^d 
total'annual  industry  cost,  due  to  the  fact  that 
reporting  costs  will  differ  among  market 
participants  basedton  a  variety  of  factors,  including 
the  state  of  their  current  technology  systems,  and 
their  differing  levels  of  market  and  reporting 
experience.  The  upper  end  of  the  ranges  also 
responds  to  comments  stating  that  the  cost 
estimates  in  the  NPRM  understated  the  total  cost  to 
the  industry  (without  expressing  by  how  much,  or 
to  what  degree). 

288  The  Commission  estimated  the  total  annual 
industry  cost  associated  with  each  filing  obligation 
by  considering  the  two  distinct  filing  methods  that 
it  will  accommodate  pursuant  to  these  final  rules 
(web-based  submission  and  FTP  submission).'  The 
estimated  cost  of  each  filing  obligation  assumes  that 
all  reporting  parties  will  file  via  the  less  expensive 
of  the  two  filing  methods.  However,  reporting 
parties,  given  their  own  individualized  needs,  are 
assumed  to  make  the  most  cost-effective  choice  for 
them,  which  may  be  either  of  the  two  methods.  As 
noted  in  section  Vni(A)  above,  the  estimated  total 
annual  industry  cost  of  the  more  expensive 
submission  method,  via  the  web-based  portal,  is 
$5,954,969.  The  $5,954,969  figure  is  arrived  at  by 
multiplying  the  anticipated  7,726  records  hy  11 
hours  anticipated  burden  per  record  (equals  84,986 
hours)  by  a  wage  rate  of  $70.07  (equals  $5,954,969). 
An  estimated  low  and  high  range  (25%  below  and 
above  this  figure)  equals  $4,466,227  and  $7,443,711, 
respectively. 
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New  Form  102B 

(4)  Overview  of  New  Form  102B 

New  Form  102B  provides  a  new 
volume-based  reporting  structure  not 
found  in  current  Form  102.  While 
current  Form  102  reporting 
requirements  arise  when  an  account  (or 
collection  of  related  accounts)  has  a 
reportable  positioh,  102B  reporting  is 
triggered  when  an  individual  trading 
account  meets  a  specified  trading 
volume  level  in  an  individual  product 
and,  as  a  result,  becomes  a  “volume 
threshold  account.”  As  noted  above, 
volume  threshold  accounts  could 
reflect,  without  limitation,  trading  in 
futures,  options  on  futures,  swaps,  and 
any  other  product  traded  on  or  subject 
to  the  rules  of  a  DCM  or  SEF. 

(5)  Benefits  of  New  Form  102B 

•  The  current  position-based  reporting 
regime  captpres  over  90  percent  of  open 
interest  in  many  markets  regulated  by 
the  Commission.  Nonetheless,  the 
current  system  is  not  specifically 
designed  to  identify  market  participants 
using  algorithmic  systems,  whose 
activities  have  been  opaque  under  the 
position-based  reporting  regime.  These 
traders  typically  enter  and  exit  a  given 
market  position  within  very  brief 
periods  intraday,  and  are  therefore 
rarely  captured  by  end-of-day  position 
reports.  In  highly  liquid  markets, 
participants  of  this  type  can  make  up  a 
meaningful  percentage  of  market 
activity.  The  addition  of  volume-based 
reporting,  which  identifies  intra-day 
trading  activity  meeting  a  volume 
threshold  regardless  of  whether 
positions  continue  to  be  held  at  the  end 
of  day,  will  enable  the  Commission  to 
better  understand  the  behqyior  and 
evolution  of  this  rapidly  growing  market 
segment.  Reporting  on  102B  will  also 
enable  the  Commission  to  identify  other 
types  of  high-volume  traders  that  may 
hold  positions  for  longer  periods  of  time 
than  is  characteristic  of  high-frequency 
traders,  but  nonetheless  enter  and  exit 
positions  intraday. 

While  the  Commission  is  able  to  view 
intraday  transactions  via  the 
Commission’s  trade  capture  report,  this 
report  does  not  provide  ownership  or 
control  information  regarding  the 
relevant  trading  accounts.  Because  the 
Commission  lacks  the  inforgiation 
necessary  to  efficiently  link  transaction 
and  account  data,  the  Commission  is 
unable  to  aggregate  the  positions  of 
individual  trading  accounts,  or  associate 
trading  accounts  with  special  accounts 
in  a  timely  fashion.  The  addition  of 
volume-based  reporting  via  New  Form 
102B  will  remedy  this,  by  providing  the 
Commission  with  an  efficient  means  to 


collect  the  information  required  to 
aggregate  positions,  detect  intra-day 
position  limit  violations,  and  calculate 
market  share.  When  analyzing  periods 
of  elevated  volatility — especially  at 
significant  trading  times  such  as  market 
open  and  close — the  ability  to  aggregate 
intra-day  trading  behavior  by  owner/ 
controller  is  crucial  to  understanding 
whether  a  trader  has  adversely  affected 
(or  has  the  potential  to  affect)  market 
quality  or  price  discovery. 

In  sum,  the  information  collected  on 
new  Form  102B  will  significantly 
improve  the  efficiency  and  performance 
of  the  Commission’s  market  and  trade 
practice  surveillance  program.'The 
Commission  anticipates  that  New  Form 
102B  will  allow  the  Commission  to 
perform  more  comprehensive 
surveillance,  by  identifying  over  90 
percent  of  market  activity  in  many 
significant  products  that  are  traded 
intra-day  but  not  held  overnight, 
mirroring  the  level  of  account 
identification  under  the  current  end-of- 
day  position-based  reporting  regime.  In 
so  doing,  it  will  improve  the  integrity  of 
financial  markets,  protecting  market 
participmits  and  the  public  from  the 
costs  of  disruptive  trading  practices  and 
other  market  abuses.  Improving  the 
Commission’s  surveillance  program  will 
also  support  the  Commission’s 
enforcement  efforts  to  investigate  such 
market  abuses.  Finally,  the  ability  to 
more  efficiently  identify  and  aggregate 
trading  activity  will  improve  the 
Commission’s  research  capabilities  as 
well  as  its  forensic  analysis  of 
disruptive  market  events,  even  when 
prohibited  practices  are  not  involved. 
For  example,  the  Commission’s  efforts  ' 
to  identify  and  aggregate  trading  activity 
were  shown  to  be  particularly  helpful  in 
diagnosing  events  such  as  the  Flash 
Crash  of  2010.28a 

(6)  Costs  of  New  Form  102B 

The  Commission  assumes  that  each 
New  Form  102B  reporting  party  will 
submit  New  Form  102B  via  secure  FTP, 
which  the  Commission  believes  is  the 
more  cost-effective  of  the  two  filing 
methods  for  the  industry  as  a  whole. 
Each  FTP  submission  will  likely  contain 
numerous  102B  records.  The 
Commission  estimates  that  the  total 
initial  development  burden  should 
average  264  hours  per  reporting  party. 
The  Commission  also  estimates  that  the 
highly  automated  nature  of  this  option 
will  virtually  eliminate  the  marginal 
costs  associated  with  each  additional 
submission  or  each  additional  record 


^®®See  “Findings  Regarding  the  Market  Events  of 
May  6,  2010,”  available  at:  http://www.sec.gov/ 
news/studies/2010/marketevents-report.pdf. 


contained  in  a  submission.  Accordingly, 
the  Commission  estimates  that  102B 
change  and  refresh  updates  will  not 
increase  a  reporting  party’s  burden 
when  using  the  FTP  submission 
method.  The  Commission  further 
estimates  that  the  ongoing  operation  and 
maintenance  burden  will  average  53 
hours  per  year  no  matter  how  many 
records  are  contained  in  a  submission. 
The  total  annualized  initial 
development  burden  and  the  ongoing 
operation  and  maintenance  burden 
(total  yearly  burden)  equals 
approximately  106  hours  per  reporting 
party.290 

Because  New  Form  102B  provides  a 
new  volume-based  reporting  structure 
not  found  in  current  Form  102,  the 
Commission  is  unable  to  refer  to 
historical  reporting  statistics  to  directly 
estimate  the  number  of  New  Form  102B 
reporting  parties.  Instead,  the 
Commission  estimated  the  number  of 
New  Form  102B  reporting  parties  by 
estimating  the  number  of  clearing 
members  associated  with  trading 
accounts  that  the  Commission  projects 
will  qualify  as  volume  threshold 
accounts. 

•  For  volume  threshold  accounts 
associated  with  DCMs,  the  Commission 
anticipates  that  it  will  receive  New 
Form  102B  submissions  from 
approximately  100  reporting  parties 
annually.  Assuming  that  all  such 
reporting  parties  utilize  the  FTP 
submission  method,  the  Commission 
estimates  that  the  total  annual  industry 
burden  for  the  reporting  of  such 
accounts  on  New  Form  102B  will  equal 
10,600  hours.25*^  Using  an  estimated 
wage  rate  of  $70.07  per  hour,  annual 
industry  costs  for  such  filings  made 
pursuant  to  the  FTP  submission  method 
are  estimated  at  $742,742,292 

•  For  volume  threshold  accounts 
associated  with  SEFs,  the  Commission 
anticipates  that  it  will  receive  New 
Form  102B  submissions  from 
approximately  75  reporting  parties 
annually.  Assuming  that  all  such 
reporting  parties  utilize  the  FTP 
submission  method,  the  Commission 
estimates  that  the  total  annual  industry 
burden  for  the  reporting  of  such 
accounts  on  New  Form  102B  will  equal 
7,950  hours.293  Using  dh  estimated  wage 


All  annualized  development  burden  estimates 
are  based  on  5  year,  straight  line  depreciation. 

Tbe  10,600  hour  figure  is  arrived  at  by 
multiplying  106  hours  (annualized  development 
burden  and  ongoing  operation  and  maintenance 
burden  per  reporting  party)  by  100  reporting 
parties. 

292  The  $742,742  bgure  is  arrived  at  by 
multiplying  100  reporting  parties  by  106  hours 
(equals  10,600  hours)  by  $70,07  (equals  $742,742). 

293  The  7,950  hour  figure  is  arrived  at  by 
multiplying  106  hours  (annualized  development 
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rate  of  $70.07  per  hour,  annual  industry  the  FTP  submission  method  are  submission  method  are  estimated  at 

costs  for  such  filings  made  pursuant  to  estimated  at  $557,057.29'*  $1,299,799,295 

Collectively,  annual  industry  costs  for 
102B  tilings  made  pursuant  to  the  FTP 


Form  io2B 


Regulation 

Estimated  total 
annual 
industry 

cost  296 

Estimated  low  and  high  range 
■  (25%  below  aqd  25%  above 
estimated  total  annual 
industry  cost)  297 

Anticipated 

transmission 

method  298 

17.01(b) . ; . . . . 

$1,299,799 

$974,849-$1  ,624,749 

FTP 

New  Form  71 

(7)  Overview  of  New  Form  71 

New  Form  71  (“Identification  of 
Omnibus  Accounts  and  Sub- Accounts'’) 
will  be  sent,  in  the  Commission’s 
discretion,  in  the  event  that  a  volume 
threshold  account  is  identified  as  a 
customer  omnibus  account  on  Form 
102B.  The  Commission  will  send  New 
Form  71  via  a  special  call  to  the 
originating  tirm  of  such  an  account.  If 
the  originating  tirm  indicates  that  this 
account  is  itself  an  omnibus  account  (an 
“omnibus  reportable  sub-account”), 
then  the  originating  tirm  will  be 
required  to  indicate  whether  the 
omnibus  reportable  sub-account  is  a 
house  or  customer  omnibus  account  and 
identify  the  originator  of  the  omnibus 
reportable  sub-account.  Another  Form 
71  will  be  sent,  at  the  discretion  of 
Commission  staff,  to  the  originator  of  a 
customer  omnibus  reportable  sub¬ 
account  identitied  on  Form  71.  At  its 
discretion,  the  Commission  will 
continue  to  reach  through  layered 
customer  omnibus  reportable  sub¬ 
accounts  via  successive  Form  71s  until, 
reaching  all  reportable  sub-accounts,  if 
any,  that  are  not  omnibus  sub-accounts. 
Form  71  therefore  illustrates  the  ‘nested’ 
structure  of  omnibus  accounts  and 
underlying  omnibus  sub-accounts  that 

burden  and  ongoing  operation  and  maintenance 
burden  per  reporting  party)  by  75  reporting  parties. 

^s^The  $557,057  bgure  is  arrived  at  by 
multiplying  75-reporting  parties  by  106  hours 
(equals  7,950  hours)  by  $70.07  (equals  $557,057). 

^“The  $1,299,799  figure  is  arrived  at  by 
multiplying  175  reporting  parties  by  106  hours 
(equals  18,550  hours)  by  $70.07  (equals  $1,299,799). 

296  As  noted  in  section  VIII(A),  the  initial 
development  cost  per  reporting  party  is  estimated 
at  $18,498  (264  houa*  of  initial  development  burden 
X  a  wage  rate  of  $70.07).  The  Commission  expects 
that  reporting  parties  will  budget  initial 
development  costs  in  the  manner  that  is  most  cost- 
effective  for  each  party,  which  may  result  in  some 
reporting  parties  incurring  the  majority  of  these 
initial  development  costs  in  the  beginning  of  the ' 
rule  compliance  period. 

292  The  Commission  has  calculated  an  estimated 
range  of  25%  below  and  25%  above  the  estimated 
total  annual  industry  cost,  due  to  the  fact  that 
reporting  costs  will  differ  among  market 
participants  based  on  a  variety  of  factors,  including 
the  state  of  their  cvurent  technology  systems,  and 


are  volume  threshold  accounts,  -and 
identities  the  ultimate  owner  and 
controller  of  thesa accounts. 

(8)  Benefits  of  New  Form  71 

Without  the  information  provided  on 
New  Form  71,  the  Commission  is  unable 
to  determine  whether  trading  activity  in 
omnibus  accounts  is  attributable  to 
accounts  under  common  ownership  or 
control,  or  whether  it  simply  represents 
the  combined  trading  activity  of 
multiple  traders  acting  independently  of 
one  another.  Similar  to  the  benetits  of 
New  Form  102B,  the  ability  to  aggregate 
trading  activity  will  enable  the 
Commission  to  better  identify 
manipulative  and  disruptive  trading 
activity,  regardless  of  whether  this 
activity  is  conducted  through  a  single 
account,  or  spread  across  a  number  of 
omnibus  accounts  and  sub-accounts. 

(9)  Costs  of  New  Form  71 

.  The  Commission  assumes  that  each 
New  Form  71  reporting  party  (j.e., 
.originators  of  omnibus  volume 
threshold  accounts  or  omnibus 
reportable  sub-accounts)  will  complete 
and  submit  New  Form  71  online  via  a 
secure  web-based  portal  provided  by  the 
Commission,  which  the  Commission 
believes  is  the  more  cost-effective  of  the 
two  tiling  methods  for  the  industry  as  a 


their  differing  levels  of  market  and  reporting 
experience.  The  upper  end  of  the  ranges  also 
responds  to  comments  stating  that  the  cost 
estimates  in  the  NPRM  understated  the  total  cost  to 
the  industry  (without  expressing  by  how  much,  or 
to  what  degree). 

296  As  noted  in  section  VIII(A)  above,  the 
estimated  total  annual  industry  cost  of  the  more 
expensive  submission  method,  via  the  web-based 
portal,  is  $144,916,322.  The  $144,916,322  figure  is 
arrived  at  by  multiplying  the  anticipated  188,015 
records  by  11  hours  anticipated  burden  per  record 
(equals  2,068,165  hours)  by  a  wage  rate  of  $70.07 
(equals  $144,916,322).  An  estimated  low  and  high 
range  (25%  below  and  above  this  figure)  equals 
$108,687,242  and  $181,145,403,  respectively. 

299The  submission  of  New  Form  71  through  the 
web-based  portal  does  not  require  initial 
development  expenditures;  as  a  result,  the  burdens 
and  costs  for  this  form  are  calculated  on  an  annual 
basis  rather  than  an  annualized  basis.  In  addition. 
Form  71  does  not  require  change  or  refresh  updates. 


whole.  The  Commission  estimates  that, 
on  average.  New  Form  71  will  create  an 
annual  reporting  burden  of  8  hours  per 

tiling.299 

AsMiscussed  in  section  VIII(A)  above, 
the  Commission  expects  approximately 
564  DCM-related  New  Form  71  tilings 
per  year,  and  198  SEF-related  New  Form 
71  tilings  per  year. 

•  Based  on  an  estimated  564  DCM- 
related  New  Form  71  tilings  per  year, 
the  Commission  estimates  an  aggregate 
reporting  burden  of  4,512  hours 
annually  for  such  tilings  via  the  web- 
based  portal.  Using  an  estimated  wage 
rate  of  $70.07  per  hour,  annual  industry 
costs  for  such  tilings  made  via  the  web- 
based  portal  are  estimated  at 

$316,156;300 

•  Based  on  an  estimated  198  SEF- 
related  New  Form  71  tilings  per  year, 
the  Commission  estimates  an  aggregate 
reporting  burden  of  1,584  hours 
annually  for  such  filings  via  the  web- 
based  portal.  Using  an  estimated  wage 
rate  of  $70.07  per  hour,  annual  industry 
costs  for  such  tilings  made  via  the  web- 
based  portal  are  estimated  at 
$110,991,391 

Collectively,  annual  industry  costs  for 
New  Form  71  tilings  made  via  the  web- 
based  portal  are  estimated  at 

$427,147,302 


3ooThe  $316,156  figure  is  arrived  at  by 
multiplying  564  records  by  8  hours  (equals  4,512 
hours)  by  $70.07  (equals  $316,156). 

292  The  $110,991  figure  is  arrived  at  by 
multiplying  198  records  by  8  hours  (equals  1,584 
hours)  by  $70.07  (equals  $110,991). 

292  The  $427,147  figure  is  arrived  at  by 
multiplying  762  records  by  8  hours  (equals  6,096 
hours)  by  $70.07  (equals  $427,147). 

292  The  Commission  has  calculated  an  estimarted 
range  of  25%  below  and  25%  above  the  estimated 
total  annual  industry  cost,  due  to  the  fact  that 
reporting  costs  will  differ  among  market 
participants  based  on  a  variety  of  factors,  including 
the  state  of  their  current  technology  systems,  and 
their  differing  levels  of  market  and  reporting 
experience.  The  upper  end  of  the  ranges  also 
responds  to  comments  stating  that  the  cost 
estimates  in  the  NPRM  understated  the  total  cost  to 
the  industry  (without  expressing  by  how  much,  or 
to  what  degree). 

2o<  As  noted  in  section  VIIl(A)  above,  the 
estimated  total  annual  industry  cost  of  the  more 
expensive  submission  method,  via  FTP  data  feed. 

Continued 
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17.01(c) . 

$427,147 

$320,360-$533,934 

web 

New  Form  40 

(10)  Overview  of  New  Form  40 

New  Form  40  will  be  sent,  on  special 
call  of  the  Commission,  to  individuals 
and  other  entities  identified  on  any  of 
102A,  102B,  and  Form  71.  New  Form 
40,  still  referred  to  as  the  “Statement  of 
Reporting  Trader,”  will  continue  to 
serve  the  function  traditionally  me^by 
current  Form  40.  At  the  same  time.  New 
Form  40  will  provide  the  Commission 
with  more  detailed  information  than 
current  Form  40  regarding  hoth  the 
business  activities  and  the  ownership 
and  control  structure  of  a  reporting 
trader  identihed  in  the  Commission’s 
Form  102  program  (as  updated  by  these 
final  rules).  New  Form  40  will  also  be 
the  vehicle  through  which  market 
participants  subject  to  17  CFR  20.5(b) 
submit  their  40S  filings  (discussed 
below),  and  will  be  used  to  collect 
additional  information  regarding  the 
owners  and  controllers  of  nonmmnibus 
volume  threshold  accounts  identified  by 
Form  71.  Those  entities  required  to 
complete  a  New  Form  40  will  be  under 
a  continuing  obligation,  per  direction  in 
the  special  call,  to  update  and  maintain 
the  accuracy  of  the  information 
submitted  on  New  Form  40  by 
periodically  updating  the  information 
on  the  New  Form  40  web  portal  or  by 
periodically  resubmitting  New  Form  40 
by  secure  I^P  transmission. 

Among  other  requested  data  fields. 
New  Form  40;  asks  if  the  respondent  is 
engaged  in  commodity  index  trading  (as 
that  term  is  defined  in  the  form)  (a 
question  that  does  not  appear  on  current 
Form  40);  requires  the  respondent  to 
identify  all  the  business  sectors  that 
pertain  to  its  business  activities  or 
occupation  (a  question  that  has  been 
expanded  on  New  Form  40);  requires 
the  respondent  to  identify  all 
commodity  groups  and  individual 
commodities  that  it  presently  trades,  or 
exj>ects  to  trade  in  the  near  foture,  in 
derivatives  markets  (a  question  that  has 
been  expanded  on  New  Form  40);  and 
requires  the  respondent  to  indicate  the 
business  purpose  for  which  it  uses 


is  $5,659,694.  The  $5,659,694  hgure  is  arrived  at  by 
multiplying  the  anticipated  762  reporting  parties  by 
106  hours  of  annualized  development  burden  and 
ongoing  operation  and  maintenance  burden  (equals 
80,772  hours)  by  a  wage  rate  of  $70.07  (equals 


derivatives  markets  (a  question  that  has 
been  expanded  on  New  Form  40). 


The  expanded  Form  40  will  improve 
the  Commission’s  ability  to  perform 
effective  surveillance,  by  providing  the 
Commission  with  more  detailed  data  on 
reporting  traders,  including:  information 
regarding  reporting  traders’  control 
relationships  with  other  entities;  other 
relationships  with  persons  that 
influence  or  exercise  authority  over  the 
trading  of  a  reporting  trader;  and  more 
detailed  information  regarding  the 
business  activities  of  the  reporting 
trader.  Responses  to  the  questions  above 
will  enable  the  Commission  to  better 
understand  the  ownership  and  control 
structure  of  reporting  traders,  and  the 
extent  of  their  business  activities  across 
multiple  markets  and  product  groups. 
This  enhanced  visibility  will,  in  turn, 
improve  the  Commission’s  ability  to 
respond  to  market  disruptions,  which 
can  come  at  a  high  cost  to  the  investing 
and  general  public.  The  Commission 
will  also  be  able  to  use  information 
reported  on  New  Form  40  to  cross-check 
several  of  the  ownership  and  control 
data  fields  reported  on  New  Form  102. 
The  Commission  will  be  able  to  ,  - 

compare  the  trading  goals  that  a 
respondent  reports  on  New  Form  40  to 
its  subsequent  market  activity.  If  the  two 
do  not  correspond,  the  Commission  will 
request  additional  information  from  the 
respondent  in  order  to  maintain 
accuracy  in  Commission  databases  and 
reports,  or  take  other  appropriate  action. 

Currently,  Form  40s  (as  well  as  Form 
102s)  are  submitted  to  the  Commission 
via  facsimile,  email,  and  physical  mail. 
The  Commission  converts  these 
submissions  into  an  electronic  format, 
and  loads  them  into  the  Commission’s 
Integrated  Surveillance  System. 
Automating  Form  40  submission  will 
improve  efficiency  by  eliminating  this 
additional  layer  of  transcription.  As  a 
result,  these  final  rules  will  reduce  the 
likelihood  of  input  errors.  The  rules  will 
also  reduce  the  burden  and  costs  that 
arise  when  Commission  staff  must 


$5,659,694).  An  estimated  low  and  bigb  range  (25% 
below  and  above  tbis  figure)  equals  $4,244,771  and 
$7,074,618,  respectively. 

Tbe  Commission’s  estimate  of  three  hours  per 
response  reflects  an  initial,  one-time  burden  of  10 


contact  reporting  parties  to  request 
additional  information  or  clarification 
due  to  errors  arising  from  mistaken 
inputs.  The  more  accurate  data  reported 
via  the  automated  Form  40  will,  in  turn, 
improve  the  quality  of  the  Commission’s 
published  reports,  such  as  the 
classifications  in  the  Commitments  of 
Traders  report. 


New  Form  40  Submissions  Resulting 
from  New  Form  102A.  The  Commission 
assumes  that  each  reporting  party  filing 
New  Form  40  as  a  result  of  New  Form 
102A  (j.e.,  special  account  owners  and 
controllers)  will  complete  and  submit 
New  Form  40  online  via  a  secure  web- 
based  portal  provided  by  the 
Commission,  which  the  Commission 
believes  is  the  more  cost-effective  of  the 
two  filing  methods  for  the  industry  as  a 
whole. 

As  discussed  in  section  Vin(A)  above, 
the  Commission  expects  approximately 
5,250  New  Form  40  records  filings  per 
year  arising  from  New  Form  102A 
filings.  The  Commission  estimates  that 
each  of  the  5,250  New  Form  40  records 
will  require  three  hours  to  complete.^os 
Assuming  each  such  New  Form  40 
record  is  provided  via  the  web-based 
portal,  the  Commission  estimates  that 
the  total  annual  industry  burden  for 
reporting  on  New  Form  40,  as  a  result 
of  New  Form  102A,  will  equal  15,750 
hours.  Using  an  estimated  wage  rate  of 
$70.07  per  hour,  annual  industry  costs 
for  New  Form  40  filings  arising  from 
special'accpunts  are  estimated  at 
$1,103,603,306 

New  Form  40  Submissions  Resulting 
from  New  Form  102B  and  New  Form  71. 
The  Commission  also  assumes  that  each 
reporting  party  filing  New  Form  40  as  a 
result  of  New  Form  102B  and  New  Form 
71  (i.e.,  volume  threshold  account 
controllers,  persons  who  own  volume 
threshold  accounts,  reportable  sub¬ 
account  controllers,  and  persons  who 
own  reportable  sub-accounts)  will 
complete  and  submit  New  Form  40 
online  via  a  secure  web-based  portal 
provided  by  the  Commission. 


bours,  annualized  over  a  five-year  period,  plus  an 
additional  bour  p>er  year  for  change  updates. 

®®®The  $1,103,603  figure  is  arrived  at  by 
multiplying  5,250  records  by  3  hours  (equals  15,750 
hours)  by  $70.07  (equals  $1,103,603). 


(11)  Benefits  of  New  Form  40 


(12)  Costs  of  New  Form  40 
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As  discussed  in  section  VIII(A)  above, 
the  Commission  anticipates  that  it  will 
receive  approximately  13,409  DCM- 
related  New  Form  40  filings  annually 
and  approximately  5,511  SEF-related 
New  Form  40  filings  annually,  in  each 
case  arising  from  New  Form  102B  and 
New  Form  71. ^07  Each  such  New  Form 
40  filing  is  estimated  to  require  three 
hours.30®  Assuming  each  such  New 
Form  40  record  is  provided  via  the  web- 
based  portal: 


•  The  Commission  estimates  that  the 
total  annual  industry  burden  for 
reporting  on  New  Form  40,  as  a  result 
of  New  Form  102B  and  New  Form  71, 
will  equal  40,227  hours  for  DCM-felated 
New  Form  40  filings.  Using  an 
estimated  wage  rate  of  $70.07  per  hour, 
annual  industry  costs  for  such  filings 
arising  from  volume  threshold  accounts 
and  reportable  sub-accounts  are 

estimated  at  $2,818,706,309 

•  The  Commission  estimates  that  the 
total  annual  industry  burden  for 


reporting  on  New  Form  40,  as  a  result 
of  New  Form  102B  and  New  Form  71, 
will  equal  16,533  hoitrs  for  SEF-related 
New  Form  40  filings.  Using  an 
estimated  wage  rate  of  $70.07  per  hour, 
annual  industry  costs  for  such  filings 
arising  from  volume  threshold  accounts 
and  reportable  sub-accounts  are 
estimated  at  $l,158,467.3io 

Collectively,  annual  industry  costs  for 
New  Form  40  filings,  as  a  result  of  New 
Form  102B  and  New  Form  71,  are 
estimated  at  $3,977,173.3” 


Form  40— Submissions  Resulting  From  (a)  New  Form  102A  and  (b)  New  Form  102B  and  New  Form  71 


Regulation 

Estimated  total 
annual 
industry 
cost  312 

Estimated  low  and  high  range 
(25%  below  and  25%  above 
estimated  total  annual 
industry  cost)  313 

Anticipated 

transmission 

method 

18.04(a)  ....; . . . . ...' . . 

18.04(b) . . . 

_ ^ _ _ _ 1 

$1,103,603 

3,977,173 

$827, 702-$1 ,379,504 
$2,982,880-$4,971,466 

web  314 
web  31 5 

New  Fofm  102S 

(13)  Overview  of  New  Form  102S 

Section  102S  of  New  form  102  is 
designed  to  facilitate  the  electronic 
submission  of  102S  filings.  Such  filings 
are  currently  being  submitted  to  the 
Commission  (pursuant  to  17  CFR 
20.5(a))  through  a  non-automated 
process.316  Pursuant  to  §  20.5(a),  102S 
filings  must  be  submitted  by  a  part  20 
reporting  party  (a  swap  dealer  or 
clearing  firm)  for  each  reportable 
counterparty  consolidated  account 
when  such  account  first  becomes 
reportable.337  By  incorporating  102S  in 
New  Form  102,. these  final  rules  will 
require  more  detailed  ownership  and 
control  information  regarding  identified 
consolidated  accounts,  emd  require  the 
submission,  of  consolidated  account 
reporting  via  an  automated  submission. 


307  As  with  102A  records,  the  Commission 
estimates  that  in  approximately  25  percent  of 
filings,  the  owner  and  the  controller  of  a  volume 
threshold  account  reported  on  New  Form  102B  will 
be  the  same,  and  that  accordingly,  only  one  New 
Form  40  would  be  required.  Similarly,  a  number  of 
potential  New  Form  40  reporting  parties  are  likely 
to  own  or  control  both  DCM-related  and  SEF-related 
volume  threshold  accounts,  but  only  one  New  Form 
40  would  be  required. 

308  The  Commission’s  estimate  of  three  hours  per 
response  reflects  an  initial,  one-time  burden  of  10 
hours,  annualized  over  a  five-year  period,  plus  an 
additional  hour  per  year  for  change  updates. 

309The  $2,818,706  figure  is  arrived  at  by 
multiplying  13,409  filings  by  3  hoursjequals  40,227 
hours)  by  $70.07  (equals  $2,818,706). 

330Xhe  $1,158,467  figure  is  arrived  at  by 
multiplying  5,511  filings  by  3  hours  (equals  16,533 
hours)  by  $70.07  (equals  $1 .1 58,467). 

311  The  $3,977,173  figure  is  arrived  at  by 
multiplying  18,920  filings  by  3  hours  (equals  56,760 
hours)  by  $70.07  (equals  $3,977,173). 

813  As  noted  in  section  VIII(A)  above,  the  initial 
development  cost  per  reporting  party  is  estimated 


(14)  Benefits  of  New  Form  102S 

Form  102S  will  require  reporting 
parties  to  identify  swap  counterparty  or 
customer  consolidated  accounts  with 
reportable  positions.  Swap  reporting  on 
Form  102S  significantly  improves  the 
Commission’s  surveillance  capabilities, 
by  enabling  it  to  track  the  market 
activity  of  a  specific  trader,  including 
traders  that  may  be  dividing  risk 
exposure  between  both  on-exchange  and 
off-exchange  instruments.  Swap 
reporting  will  also  enable  the 
Commission  tS  more  efficiently 
aggregate  position  exposure  in  a 
particular  product  or  commodity  group. 
The  reporting  of  swap  activity  on  Form 
102S  aligns  with  the  Commission’s 
recently  finalized  rules  on  real-time 
public  and  regulatory  reporting  of  swap 
trades,  and  provides  further 
transparency  into  markets  that, 


at  $701  (10  hours  of  initial  development  burden  x 
a  wage  rate  of  $70.07).  The  Commission  expects 
that  reporting  parties  will  budget  initial 
development  costs  in  the  manner  that  is  most  cost- 
effective  foreach  party,  which  may  result  in  some 
reporting  parties  incurring  the  majority  of  these 
initial  development  costs  in  the  beginning  of  the 
rule  compliance  period. 

313'i'ije  Commission  has  calculated  an  estimated 
range  of  25%  below  and  25%  above  the  estimated 
total  annual  industry  cost,  due  to  the  fact  that 
reporting  costs  will  differ  among  market 
participants  based  on  a  variety  of  factors,  including  * 
the  state  of  their  current  technology  systems,  and 
their  differing  levels  of  market  and  reporting 
exp>erience.  The  upper  end  of  the  remges  also 
responds  to  comments  stating  that  the  cost 
estimates  in  the  NPRM  understated  the  total  cost  to 
the  industry  (without  expressing  by  how  much,  or 
to  what  degree). 

33«  As  noted  in  section  Vin(A)  above,  the 
estimated  total  annual  industry  cost  of  the  more 
expensive  submission  method  for  New  Form  40 
submissions  arising  from  New  Form  1D2A,  via  FTP 
data  feed,  is  $36,051,015.  The  $36,051,015  figure  is 
arrived  at  by  multiplying  the  anticipated  5,250 


historically,  have  often  been  opaque 
and/or  over-the-counter. 

As  further  changes  arise  in  the 
commodity  swap  market,  such  as  the 
introduction  of  SEFs,  the  identification 
of  both  special  accounts  (via  102A)  and 
consolidated  accounts  (via  102S)  will 
enable  the  Commission  to  monitor  a 
broad  range  of  market  activity  across 
traditional  futures  exchanges  and  SEFs. 
This  will  enable  the  Commission  to 
quantify  the  amount  of  activity  in  a 
given  product  across  different  execution 
platforms,  and  monitor  changes  in  this 
amount  over  time.  The  Commission’s 
expanded  view  of  the  marketplace  will 
enable  it  to  more  quickly  and  efficiently 
identify  disruptive  market  activity 
occurring  across  multiple  trading 
facilities  (similar  to  the  tremsmission 
effects  that  occurred  during  the  Flash 


reporting  parties  by  98  hours  of  rmnualized  ' 
development  burden  and  ongoing  operation  and 
maintenance  burden  (equals  514,500  hours)  by  a 
wage  rate  of  $70.07  (equals  $36,051,015).  An 
estimated  low  and  high  range  (25%  below  and 
above  this  figure)  equals  $27,038,261  and 
$45,063,769,  respectively. 

313  As  noted  in  section  VIII(A)  above,  the 
estimated  total  annual  industry  cost  of  the  more 
expensive  submission  method  for  New  Form  40 
submissions  arising  from  New  Form  102B  tmd  New 
Form  71,  via  FTP  data  feed,  is  $129,920,991.  The 
$129,920,991  figure  is  arrived  at  by  multiplying  the 
anticipated  18,920  reporting  parties  by  98  hours  of 
annualized  development  burden  and  ongoing 
operation  and  maintenance  burden  (equals 
1,854,160  hours)  by  a  wage  rate  of  $70.07  (equals 
$129,920,991).  An  estimated  low  and  high  range 
(25%  below  and  above  this  figure)  equals 
$97,440,743  and  $162,401,239,  respectively. 

318  References  in  these  final  rules  to  “102S 
filings”  are  based  on  the  regulatory  text  of  §  20.5, . 
which  refers  to  “1028  filings”  and  “408  filings.” 

313 17  CFR  20.5(a). 
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Crash).3i®  In  particular.  New  Form  102S 
will  improve  the  Ckjmmission’s  ability 
to  perform  risk-basad  monitoring  of 
trading  activity  conducted  through 
accounts  owned  or  coittrolled  by,  for 
example,  a  single  market  participant, 
but  spread  across  multiple  platform 
types.®*®  In  the  event  the  Commission 
identities  trading  activity  requiring 
further  investigation,  the  Commission 
will  be  able  to  contact  market 
participants  more  quickly  and 
efficiently  using  the  ownership  and 
control  information  collected  through 
the  OCR  reporting  process. 

(15)  Costs  of  New  Form  102S 

The  Commission  assumes  that  each 
New  Form  102S  reporting  party  will 
submit  New  Form  102S  via  secure  FTP, 
which  the  Commission  believes  is  the 
more  cost-effective  of  the  two  tiling 
methods  for  the  industry  as  a  whole. 
Each  FTP  submission  will  likely  contain 
numerous  102S  records.  The 


Commission  estimates  that  the  total 
initial  development  burden  will  average 
264  hours  per  reporting  party.  The 
Commission  also  estimates  that  the 
highly  automated  natiure  of  this  option 
will  virtually  eliminate  the  marginal 
costs  associated  with  each  additional 
submission  or  each  additional  record 
contained  in  a  submission.  The 
Commission  believes  that  the  timing 
requirements  for  102S  tilings  in  cvuxent 
§  20.5(a)(3),®2°  or  any  new  submission 
procedures  arising  firom  the  Swaps 
Large  Trader  Guidebook  (i.e.,  frequency 
of  102S  tiling  submission),  will  not 
increase  a  reporting  party’s  burden 
when  using  the  FTP  submission 
method.  The  Commission  further 
estimates  that  the  ongoing  operation  and 
maintenance  burden  will  average  53 
hours  per  year  no  matter  how  many 
records  are  contained  in  a  submission. 
The  total  annualized  initial 
development  burden  and  the  ongoing 
operation  and  maintenance  burden 

Form  102S 


(total  yearly  burden)  will  equal 
approximately  106  hours  per  reporting 
party.®®* 

The  102S  tiling  requirements  in 
current  §  20.5  ®®®  are  nearly  identical  to 
the  tiling  requirements  for  revised  1028; 
accordingly,  the  Commission  used  its  ^ 
experience  to  date  with  102S  tilings  to 
estimate  the  number  of  102S  reporting 
parties.  An  assessment  of  Commission 
data  collection  efforts  demonstrated  that 
the  Commission  received  Form  102S 
submissions  firom  39  reporting  parties  in 
2012.  The  Commission  anticipates  that 
it  will  receive  New  Form  102S 
submissions  from  a  sim.ilar  number  of 
reporting  parties  each  year.  Assuming 
102S  reporting  parties  utilize  the  FTP 
submission  method,  the  Commission 
estimates  that  the  total  annual  industry 
burden  for  102S  tiling  will  equal  4,134 
hours,  Using  an  estimated  wage  rate  of 
$70.07  per  hour,  annual  industry  costs 
for  New  Form  102S  are  estimated  at 
$289,669.32® 


New  Form  40S 

(16)  Overview  of  New  Form  40S 

New  Form  40  will  be  the  vehicle 
through  which  market  participants 
subject  to  17  CFR  20.5(b)  submit  New 
Form  40S.  As  a  result.  New  Form  40  and 
New  Form  40S  are  substantively 
identical.  New  Form  40S  will  be  sent, 
on  special  call  of  the  Commission,  to 
individuals  and  other  entities  identified 
on  Form  102S.  New  Form  40S  will 
continue  to  serve  the  function 
traditionally  met  by  current  Form  40S. 
New  Form  40S  will  provide  the 
Commission  with  detailed  information 

See  supra  note  289  for  further  information 
regarding  the  Flash  Crash. 

^'^The  Commission  also  notes  that  102S 
reporting  is  a  necessary  complement  to  SDR 
reporting  under  Part  45,  and  will  provide 
information  that  is  not  otherwise  available  under 
•  the  SDR  reporting  regime.  The  Commission 
anticipates  that  swap  dealers  and  clearing  members 
(the  102S  reporting  parties)  will  be  able  to 
consistently  provide  the  contact  information  for 
owners  and  controllers  of  consolidated  accounts  on 
the  102S,  based  on  the  records  these  entities 
maintain.  Part  45  reporting,  by  contrast,  is  based  on 
counterparty  data.  Although  this  counterparty  data 
may,  in  some  cases,  include  the  owners  and 
controllers  of  consolidated  accounts,  it  will  not 
include  this  information  in  all  cases.  As  a  result,  the 
Commission  cannot  rely  on  SDR  reporting  under 
Part  45  as  a  substitute  for  102S  reporting. 

17  CFR  20.5(a)(3). 


regarding  both  the  business  activities 
and  the  ownership  and  control  structure 
of  a  reporting  trader  identitied  in  the 
Commission’s  Form  102S  program  (as 
updated  by  these  final  rules).  As  noted 
above,  a  reporting  party  (a  swap  dealer 
or  clearing  tirm)  must  submit  a  Form 
102S  for  each  reportable  counterparty 
consolidated  account  when  such 
account  first  becomes  reportable.  Those 
entities  required  to  complete  a  New 
Form  40S  will  be  under  a  continuing 
obligation,  per  direction  in  the  special 
call,  to  update  and  maintain  the 
accuracy  of  the  information  submitted 
on  New  Form  40S  by  periodically 

All  annualized  development  burden  estimates 
are  based  on  5  year,  straight  line  depreciation. 

322 17  CFR  20.5. 

323  The  $289,669  figure  is  arrived  at  by 
multiplying  39  reporting  parties  by  106  hours 
(equals  4,134  hours)  by  $70.07  (equals  $289,669). 

324  As  noted  in  section  Vni(A),  the  initial 
development  cost  per  reporting  party  is  estimated 
at  $18,498  (264  hours  of  initial  development  burden 
X  a  wage  rate  of  $70.07).  The  Commission  expects 
that  reporting  parties  will  budget  initial 
development  costs  in  the  manner  that  is  most  cost- 
effective  for  each  party,  which  may  result  in  some 
reporting  parties  incurring  the  majority  of  these 
initial  development  costs  in  the  beginning  of  the 
rule  compliance  period. 

325  The  Commission  has  calculated  an  estimated 
lange  of  25%  below  and  25%  above  the  estimated 
total  annual  industry  cost,  due  to  the  fact  that 


updating  the  information  on  the  New 
Form  40S  web  portal  or  by  periodically 
resubmitting  New  Form  40S  by  secure 
FTP  transmission. 

The  expanded  Form  40S  will  provide 
the  Commission  with  more  detailed  data 
on  reporting  traders,  including 
information  regarding  reporting  traders’ 
control  relationships  with  other  entities, 
and  other  relationships  with  persons 
that  influence  or  exercise  authority  over 
the  trading  of  a  reporting  trader.  The 
expanded  form  also  collects  more 
detailed  information  regarding  the 
business  activities  of  the  reporting 
trader.  For  example.  New  Form  40S: 

reporting  costs  Will  differ  among  mar)iet 
participants  based  on  a  variety  of  factors,  including 
the  state  of  their  current  technology  systems,  and 
their  differing  levels  of  market  and  reporting 
experience.  The  upper  end  of  the  ranges  also 
responds  to  comments  stating  that  the  cost 
e.stimates  in  the  NPRM  understated  the  total  cost  to 
the  industry  (without  expressing  by  how  much,  or 
to  what  degree). 

33e  As  noted  in  section  VIII(A)  above,  the 
estimated  total  ^nual  industry  cost  of  the  more 
expensive  submi.ssion  method,  via  the  web-based 
portal,  is  $1,757,356.  The  $1,757,356  figure  is 
arrived  at  by  multiplying  the  anticipated  2,508 
records  by  10  hours  anticipated  burden  per  record 
(equals  25,080  hours)  by  a  wage  rate  of  $70.07 
(equals  $1,757,356).  An  estimated  low  and  high 
range  (25%  below  and  above  this  figure)  equals 
$568,017  and  $946,695,  respectively. 
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Asks  if  the  respondent  is  engaged  in 
commodity  index  trading  (as  that  term 
is  defined  in  the  form)  (a  question  that 
does  not  appear  on  current  Form  40S); 
requires  the  respondent  to  identify  all 
the  business  sectors  that  pertain  to  its 
business  activities  or  occupation  (a 
question  that  has  been  expanded  on 
New  Form  40S);  requires  the  respondent 
to  identify  all  commodity  groups  and 
individual  commodities  that  it  presently 
trades,  or  expects  to  trade  in  the  near 
future,  in  derivatives  markets  (a 
question  that  has  been  expanded  on 
New  Form  40S);  and  requires  the 
respondent  to  indicate  the  business 
purpose  for  which  it  uses  derivatives 
markets  (a  question  that  has  been 
expanded  on  New  Form  40S). 

(17)  Benefits  of  New  Form  40S 

Responses  to  the  questions  above  will 
improve  the  Commission’s  ability  to 
perform  effective  surveillance,  by 


enabling  it  to  better  understand  the 
ownership  and  control  structure  of 
reporting  traders,  and  the  extent  of  their 
business  activities  across  multiple 
markets  and  product  groups.  The 
collection  of  the  information  described 
above  will  improve  the  Commission’s 
ability  to  analyze  and/or  respond  to 
market  disruptions,  which  can  exact  a 
high  cost  to  the  investing  and  general 
public.  The  Commission  will  also  be 
able  to  use  information  reported  on  New 
Form  40S  to  cross-check  several  of  the 
ownership  and  control  data  fields 
reported  on  New  Form  102S.  The 
Commission  will  be  able  to  compare  the 
trading  goals  that  a  respondent  reports 
on  New  Form  40S  to  its  subsequent 
market  activity.  If  the  two  do  not 
correspond,  the  Commission  will 
request  additional  information  from  the 
respondent  in  order  to  maintain 
accuracy  in  Commission  databases  and 
reports,  or  take  other  appropriate  action. 

Form  40S 


(18)  Costs  of  New  Form  40S 

The  Commission  assumes  that  each 
New  Form  40S  reporting  party  will 
complete  and  submit  its  forms  online 
via  a  secure  web-based  portal  provided 
by  the  Commission,  which  the 
Commission  believes  is  the  more  cost- 
effective  of  the  two  filing  methods  for 
the  industry  as  a  whole.  As  discussed  in 
section  VIII(A)  above,  the  Commission 
anticipates  that  it  will  receive 
approximately  2,508  102S  records  per 
year,  and  the  Commission  estimates  that 
it  will  make  approximately  the  same 
number  of  40S  special  calls  each  year 
(2,508).  Each  response  is  estimated  to 
require  three  hours,327  resulting  in  an 
estimated  total  annual  reporting  burden 
of  7,524  hours.  Using  an  estimated  wage 
rate  of  $70.07  per  hour,  annual  industry 
costs  for  New  Form  40S  filings  made  via 
the  web-based  portal  are  estimated  at 

$527,207,328 


Regulation 

Estimated  total 
annual 
industry 
cost  329 

Estimated  low'  and  high  range 
(25%  below  and  25%  above 
estimated  total  annual 
industry  cost)  33o 

Anticipated 
transmission 
method  33i 

20.5(b) . 

$395,405-$659,009 

web  . 

Expanded  Obligation  To  Maintain 
Books  and  Records  and  Furnish 
Information  to  the  Commission  Under 
§18.05 

(19)  Overview  of  §  18.05 

Current  §  18.05  requires  traders  who 
hold  or  control  reportable  positions  to 
maintain  books  and  records  regarding 
all  positions  and  transactions  in  the 
commodity  in  which  they  have 
reportable  positions.332  in  addition, 
current  §  18.05  requires  that  the  trader 
furnish  the  Commission  with 
information  concerning  such  positions 
upon  request.  The  Commission  is 
expanding  §  18.05  to  impose  books  and 
records  requirements  upon  four  new 
categories  of  market  participants,  who 
are  not  required  to  maintain  books  and 
records  pursuant  to  current  §  18.05:  (1) 
Owners  of  volume  threshold  accounts 


The  Commission’s  estimate  of  three  hours  per 
response  reflects  an  initial,  one-time  burden  of  10 
hours,  annualized  over  a  five-year  period,  plus  an 
additional  hour  per  year  for  change  updates. 

328 The  $527,207  figure  is  arrived  at  by 
multiplying  2,508  filings  by  3  hours  (equals  7,524 
hours)  by  $70.07  (equals  $527,207). 

328  As  noted  in  section  Vni(A)  above,  the  initial 
development  cost  per  reporting  party  is  estimated 
at  $701  (10  hours  of  initial  development  burden  x 
a  wage  rate  of  $70.07).  The  Commission  expects 
that  reporting  parties  will  budget  initial 
development  costs  in  the  manner  th^t  is  most  cost- 
effective  for  each  party,  which  may  result  in  some 


reported  on  New  Form  102B:  (2) 
controllers  of  volume  threshold 
accounts  reported  on  New  Form  102B; 

(3)  owners  of  reportable  sub-accounts 
reported  on  New  Form  71;  emd  (4) 
controllers  of  reportable  sub-accounts 
reported  on  New  Form  71.  Traders  who  * 
hold  or  control  reportable  positions  will 
remain  subject  to  the  books  and  records 
requirements,  consistent  with  the 
current  requirements. 

(20)  Benefits  of  Expanded 
Recordkeeping 

As  a  result  of  the  final  rules,  the  four 
new  categories  of  persons  identified 
above  will  have  the  same  books  and 
records  requirements  as  traders  who 
hold  or  control  a  reportable  futures  or 
options  on  futures  position,  and  are 
therefore  required  to  maintain  books 


reporting  parties  incurring  the  majority  of  these 
initial  development  costs  in  the  beginning  of  the 
rule  compliance  period. 

330  The  Commission  has  calculated  an  estimated 
range  of  25%  below  and  25%  above  the  estimated 
total  annual  industry  cost,  due  to  the  fact  that 
reporting  costs  will  differ  among  market 
participants  based  on  a  variety  of  factors,  including 
the  state  of  their  current  technology  systems,  and 
their  differing  levels  of  market  and  reporting 
experience.  The  upper  end  of  the  ranges  also 
responds  to  comments  stating  that  the  cost 
estimates  in  the  NPRM  understated  the  total  cost  to 


and  records  under  current  §  18.05. 

When  the  Commission  identifies 
potential  instances  of  manipulative  or 
abusive  practices  via  the  new  and 
amended  Forms  102,  40  and  71,  or  in 
the  daily  trade  capture  reports  received 
by  the,Commission,  it  may  request 
additional  information  via  special  call 
regarding  traders’  positions,  transactions 
or  activities.  The  §  18.05  special  call 
enables  the  Commission  to  analyze  a 
trader’s  activities  in  Commission- 
regulated  markets  and  related  cash 
markets,  as  well  as  the  trader’s  other 
commercial  activity.  By  requiring  all 
persons  subject  to  the  revised  reporting 
regime  to  provide  detailed  books  and 
records  to  the  Commission  upon  its 
request,  the  Commission  will  strengthen 
its  ability  to  conduct  surveillance  and 
pursue  enforcement  actions  in  the  event 


the  industry  (without  expressing  by  how  much,  or 
to  what  degree). 

331  As  noted  in  section  VlIl(A)  above,  the 
estimated  total  annual  industry  cost  of  the  more 
expensive  submission  method,  via  FTP  data  feed, 
is  $17,222,085.  The  $17,222,085  figure  is  arrived  at 
by  multiplying  the  anticipated  2,508  reporting 
parties  by  98  hours  of  annualized  development 
burden  and  ongoing  operation  and  maintenance 
burden  (equals  245,784  hours)  by  a  wage  rate  of 
$70.07  (equals  $17,222,085).  An  estimated  low  and 
high  range  (25%  below  and  above  this  figure) 
equals  $12,916,564  and  $21,527,606,  respectively. 

332 17  CFR  18.05. 
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of  potentially  manipulative  or  abusive 
activity. 

(21)  Costs  of  Expanded  Recordkeeping 

As  noted  above,  revised  §  18.05  will 
likely  impose  a  recordkeeping  burden 
on  a  larger  number  of  persons  than 
current  §  18.05.  The  Commission 
anticipates  that  additional  persons 
subject  to  §  18.05  will  likely  be  able  to 
rely  on  books  and  records  already  kept 
in  the  ordinary'  course  of  business  to 
meet  the  requirements  of  the  final 
regulation.  This  is  due,  in  part,  to  the 
fact  that  §  18.05  requires  traders  to 
maintain  fairly  limited  information 
regarding  their  trading  activity.  Section 
18.05(a),  for  example,  requires  that, 
“Every  trader  who  holds  or  controls  a 
reportable  futures  or  option  position 
shall  keep  books  and  records  showing 
all  details  concerning  all  positions  and 
transactions  in  the  commodity”  on 
certain  enumerated  trading  markets. 
Furthermore,  the  Commission  assumes 
that  some  parties  required  to  maintain 
books  and  records  pursuant  to  revised 
§  18.05  are  likely  required  to  maintain 
books  and  records  under  current 
§  18.05,  because  they  hqld  or  control 
reportable  positions  (i.e.,  there  will  be  a 


certain  amount  of  overlap  between  these 
two  groups).  Accordingly,  the 
Commission  believes  that  revised 
§  18.05  will  not  meaningfully  increase 
recordkeeping  burdens  on  persons 
brought  under  its  scope.  As  noted  in 
section  VII  above,  the  Commission  did 
not  receive  any  comments  regarding  the 
changes  to  §  18.05  proposed  in  the 
NPRM. 

The  Commission  sent  59  special  calls 
pursuant  to  §  18.05  in  2012,  42  of  which 
were  based  on  trade  data  reflected  in  the 
TCR  data  feed.^^^  ^.s  noted  above, 
revised  §  18.05  will  make  four  new 
categories  of  persons,  identified  through 
the  volume-based  reporting  regime, 
subject  to  §  18.05.  Because  the  volume- 
based  reporting  regime  is  designed  to 
identify  designated  types  of  trading 
activity,  the  Commission  estimates  that 
it  will  send  special  calls  pursuant  to 
revised  §  18.05  to,  at  a  minimum,  42 
recipients  (j.e.,  the  same  number  of 
persons  to  which  the  Commission  sent 
special  calls  in  2012  based  on  trade  data 
reflected  in  the  TCR).  At  the  same  time, 
the  Commission  expects  that  the 
introduction  of  volume-based  reporting 
will  lead  to  the  Commission  sending 
more  special  calls  than  it  would 

§18.05  Recordkeeping  Burden 


otherwise,  because  this  regime  will 
identify  new  ownership  and  control 
relationships  and  patterns  of  trading 
activity.  As  a  result,  for  purposes  Of 
estimating  the  costs  of  revised  §  18.05, 
the  Commission  assumes  it  will  send 
25%  more  special  calls  in  response  to 
trade  data  than  it  did  in  2012,  for  a  total 
of  53  special  calls  per  year.  These 
special  calls  will  require  a  response 
from  Approximately  53  individual 
traders  per  year. 

This  estimate  reflects  only  special 
calls  sent  pursuant  to  §  18.05  as  a  result 
of  information  collected  via  the  volume- 
based  reporting  regime  (j.e..  New  Korm 
102B  and  New  Form  71).  The  estimated 
53  recipients  of  such  special  calls  may 
include  some  traders  that  are  already 
subject  to  the  costs  and  obligations  of 
current  §  18.05.  The  Commission 
estimates  that  each  special  call  response 
submitted  by  the  new  categories  of 
persons  subject  to  revised  §  18.05  will 
take  approximately  5  hovfrs,  for  a  total 
annual  reporting  burden  of  265  hours. 
•Using  an  estimated  wage  rate  of  $70.07 
per  hour,  annual  reporting  costs  for  the 
new  categories  of  persons  that  are 
subject  to  revised  §  18.05  are  estimated 
at  $18,569,334 


Regulation 

Estimated  total 
annual 
industry  cost 

I - 

Estimated  low  and  high  range 
(25%  below  and  25%  above 
estimated  total  annual 
industry  cost)  335 

18.05  . 

$18,569 

$13,927-$23,211 

vi.  Comments  Regarding  Costs  and 
Benefits 

As  previously  noted,  the  NPRM 
requested  comment  on  many  aspects  of 
the  proposed  rules,  including  the 
Commission’s  evaluation  of  the  rules’ 
costs  and  benefits.336  In  response,  ICE 
commented  that  it  “recognizes  the  value 
in  collecting  this  OCR  information  for 
accounts  that  actively  trade  on  DCMs, 
and  integrating  it  with  existing  market 
surveillance  and  trade  practice 
surveillance  data  to  bridge  gaps  that 
may  exist  between  individual 
transaction  data  contained  in  the  trade 


supra  section  1(B)  for  a  discussion  of  the 

TCR. 

The  $18,569  figure  is  arrived  at  hy  multiplying 
53  responses  by  5  hours  (equals  265  hours)  by 
$70.07  (equals  $18,569). 

3>>The  Commission  has  calculated  an  estimated 
range  of  25%  below  and  25%  above  the  estimated 
total  annual  industry  cost,  due  to  the  fact  that 
recordkeeping  costs  will  differ  among  market 
participants  based  on  a  variety  of  factors,  including 
the  state  of  their  current  technology  and 
recordkeeping  systems,  and  their  differing  levels  of 
market  and  repotting  experience.  The  upper  end  of 


register  and  position  data  contained  in 
LTRs  [large  trader  reporting].  Having 
such  data  readily  available  in 
Commission  .  .  .  surveillance  systems 
would  improve  the  efficiency  of  the 
investigative  process  by  saving  the 
additional  work  and  time  required  to 
manually  request  such  information  from 

clearing  members.”  337 

ice’s  comments  are  consistent  with 
other  supportive  comments  received  in 
response  to  the  2009  NPRM.338 
Petroleum  Marketers  Association  of 
America  (PMAA),  for  example,  stated 
that,  “Efficient  integration  of  large 


the  ranges  also  responds  to  comments  stating  that 
the  cost  estimates  in  the  NPRM  understated  the 
total  cost  to  the  industry  (without  expressing  by 
how  much,  or  to  what  degree). 

33e  5ee  NPRM  supra  note  10  at  43984  and  43990. 

337  CL-201 2-ICE  supra  note  55  at  5. 

33«  See  supra  note  8.  All  2009  Advanced  NPRM 
comment  letters  (“CL-2009”)  are  available  through 
the  Commission’s  Web  site  at:  http://mvw.cftc.gov/ 
LawRegulation/FederaIRegister/CommentFiles/09- 
008. 

339CL-2009-PMAA  supra  note  338  at  2. 
Similarly,  the  Air  Transport  Association  (AT A), 


trader  and  trade  register  data  from 
DCMs,  ECMS,  and  [other  markets]  will 
improve  market  transparency  and 
ensure  that  no  one  trader,  investment 
fund  or  other  entity  controls  a  large 
percentage  of  the  interest  on  commodity 
futures  exchanges.  Increased  reporting 
requirements  will  help  to  identify  those 
who  possibly  attempt  to  corner  the 
market  by  taking  huge  positions  in  the 
futures  markets  which  can  move  futures 
prices  beyond  what  supply  and  demand 
fundamentals  dictate.”  339 

Other  NPRM  commenters,  however, 
asserted  that  the  Commission’s  cost 


commenting  on  the  2009  Advanced  NPRM, 
included  a  list  of  market  and  regulatory  benefits  of 
the  ownership  and  control  report.  These  include 
allowing  Commission  staff  to  aggregate  trading 
accounts  under  common  ownership  or  control, 
allowing  large  trader  reports  and  exchange  trade 
registers  to  be  linked,  allowing  expanded  oversight 
of  trading  by  widely  dispersed  individuals  and 
accounts,  linking  traders’  intra-day  transactions 
with  end-of-day  positions,  assisting  investigations 
into  intra-day  manipulation  and  other  trade  practice 
abuses,  and  bridging  gaps  in  current  data  reporting 
systems.  CL-2009-ATA  supra  note  338  at  2-3. 
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estimates  were  underestimated,  that 
certain  requirements  imposed  costs 
unwarranted  by  the  magnitude  of  the 
anticipated  benefits,  and/or  that  certain 
requirements  would  not  provide 
meaningful  benefits.^'*®  CME 
commented  that  “Commission  estimates 
do  not  appear  to  take  into  consideration 
the  process  changes  that  firms  would 
need  to  engage  in  to  obtain  all  CX]R  data, 
nor  do  they  contain  estimates  for 
changes  that  SROs  might  have  to 
institute  to  their  systems  to  incorporate 
the  three  tiered  reporting  method.” 

FIA  commented  that  “the  proposed 
rules  ,  .  .  would  require  significant 
changes  to  the  procedures,  processes 
and  systems  pursuant  to  which  FCMs 
create  and  maintain  records  with 
respect  to  their  customers  and  customer 
transactions.  Such  redesign  would  take 
longer  and  be  substantially  more 
expensive  than  the  Commission  has 
suggested  in  the  Federal  Register 
release  accompanying  the  proposed 
rules.”  FIA  also  stated  that  “we  are 
still  developing  our  costs  analyses  and 
will  forward  them  to  the  Commission  as 
soon  as  they  are  ready.’’^^^  FIA  did  not 
provide  the  cost  analyses  mentioned  in 
its  comment  letter  to  the  Commission. 

In  the  absence  of  specific  quantitative 
estimates  or  alternative  cost  proposals 
by  commenters,  the  Commission 
performed  its  own  analysis  in  updating 
the  NPRM  cost  benefit  considerations 
for  these  final  rules.  As  noted  above,  for 
purposes  of  these  final  rules,  the 
Commission  has  updated  the  cost 
estimates  that  appeared  in  the  NPRM 
based  on  the  most  recent  data  and 
statistics  available  to  the  Commission. 
The  Commission  has  also  calculated  the 
total  initial  development  burden  on  a 
non-annualized  basis  for  each  reporting 
form,  as  applicable,  and  presented  cost 
ranges  below  and  above  each  estimate  in 
this  section  VIII{B).  The  high  end  of  the 
cost  ranges  responds  to  comments 
stating  that  the  cost  estimates  in  the 
NPRM  understated  the  total  cost  to  the 
industry  (without  expressing  by  how 
much,  or  to  what  degree). 

Commenters  asserting  that  certain 
requirements  imposed  costs 
unwarranted  by  the  magnitude  of 
anticipated  benefits,  and/or  that  certain 
requirements  would  not  provide 
meaningful  benefits,  typically  proposed 
an  alternative  approach,  such  as 
removing  a  question  on  the  reporting 
forms,  or  modifying  a  reporting 


^*°See,  e.g.,  the  discussion  of  §  IS.OOfvildirect 
market  access),  §  15.04  (reportable  trading  volume 
level)  and  §  17.01(a)  in  section  VII,  above. 
CL-2012-CME  supra  note  55  at  4. 
3'*2CL-2012-FIA  NPRM  supra  note  55  at  9. 


deadline.  Such  comments  are  addressed 
in  the  consideration  of  alternatives 
below.  In  addition,  section  VII  above 
contains  a  detailed  discussion  of  the 
comments  received  in  response  to  the 
NPRM,  the  Commission’s  response  to 
comments,  and  any  changes  made  to  the 
final  rules  in  response  to  comments. 

vii.  Consideration  of  Alternatives 

Commenters  suggested  a  number  of 
alternatives  to  the  rules  proposed  in  the 
NPRM  for  purposes  of  minimizing  the 
cost  to  market  participants.  The  final 
rules  incorporate  a  number  of  these 
alternative  proposals,  or  otherwise 
modify  the  proposed  rules  where  doing 
so  reduces  costs  without  sacrificing 
benefits. 344  xhe  various  alternatives  - 
considered  for  purposes  of  minimizing 
the  cost  to  market  participants 
•(including  those  not  ultimately  adopted) 
are  discussed  below. 

(a)  Creation  of  Contact  Reference 
Database' 

FIA  commented  that  requiring  firms 
to  potentially  submit  three  separate 
forms  (102A,  102B  and  102S)  for  the 
same  customer  “will  create  unnecessvy 
work  and  be  more  challenging  to  keep 
current.”  345  To  address  this  issue,  FIA 
suggested  that  the  Commission  create  a 
reporting  contact  reference  database, 
which  would  “ensure  that  contact 
information  is  stored  and  maintained  as 
a  single  record,  eliminate  redundancy 
and  improve  the  quality  of  information 
in  the  ownership  and  control  reporting 
process.’,’  346  jn  response  to  FIA’s 
comment,  the  Commission  is  creating  a 
contact  reference  database  that  will 
store  contact  information  previously 
provided  through  the  web-based  portal 
by  a  reporting  party  on  each  of  the 
reporting  forms  with  respect  to  owners, 
controllers,  and  other  parties.  When  a 
reporting  party  submits  a  subsequent 
reporting  form  through  the  web-based 
portal,  the  Commission  will,  to  the 
extent  practicable,  pre-populate  contact 
information  that  the  reporting  party 
previously  provided.  This  will  reduce 
the  amount  of  time  that  is  required  for 
reporting  entities  to  update  information 
submitted  to  the  Commission  through 
the  web-based  portal  without  reducing 


3«  As  noted  in  section  Vin(A)  above,  while  tbe 
Commission  bas  updated  tbe  cost  estimates  tbat 
appeened  in  tbe  NPRM  based  on  tbe  most  recent 
data  and  statistics  available  to  tbe  Commission,  tbe 
Commission  bas  not  reduced  tbe  cost  estimates  in 
these  final  rules  to  account  for  the  incorporation  of 
the  cost-saving  proposals  described  below.  As  a 
result,  total  reporting  costs  to  the  industry  are  likely 
to  be  lower  than  the  sum  of  the  costs  associated 
with  each  form  individually,  as  the  Commission  has 
calculated  above. 

3«*CL-2012-FIA  supra  note  55  at  4. 

Id. 


the  amount  of  information  that  is 
required  to  be  submitted  through  the 

portal.347 

Definition  of  “Control” 

Section  15.00(t),  as  proposed  in  the 
NPRM,  added  “control”  to  the  list  of 
defined  terms  in  §  15.00.348  The 
Commission’s  proposed  definition, 
which  applied  only  to  special  accounts 
(New  Form  102A)  and  consolidated 
accounts  (Form  102S),  defined  control 
as  “to  actually  direct,  by  power  of 
attorney  or  otherwise,  the  trading  of  a 
special  account  or  a  consolidated 
account.”  FIA  commented  that  it  would 
be  difficult  and/or  meaningless  to 
provide  the  requested  control 
information,  because  the  individuals 
responsible  for  trading  an  account 
within  a  special  account  or  a  volume 
threshold  account  can  change  often, 
even  within  the  same- trading  day. 349 
Furthermore,  “in  the  case  of  algorithmic 
trading  programs,  there  likely  will  not 
be  an  identifiable  individual  who 
‘actually  directs  the  trading’  of  the 
program.  For  this  reason,  FCMs  do  not 
currently  collect  this  information.”  35o 
FIA  recommended  removing  the 
requirement  to  identify  account 
controllers  on  Forms  102A  and  102B.353 

As  noted  in  section  VII,  these  final 
rules  adopt  proposed  §  15.00(t)  without 
modification.  At  the  same  time,  the 
Commission  is  modifying  the 
instructions  on  Form  102  in  response  to 
comments  that  discussed  the  difficulty 
of  identifying  individuals  that  exercise 
control  on  a  transient  basis,  such  as 
individuals  operating  an  automated 
trading  system  (“ATS”)  during  a  daily 
shift.  The  instructions  for  Form  102A 
and  Form  102B  have  been  revised  to 
state  that  respondents  should  report  all 
individuals  who  qualify  as  “trading 
account  controllers”  or  “volume 
threshold  account  controllers,”  as 
defined  in  §  15.00(bb)  and  (cc), 
respectively.332  The  Commission  notes 


3-*^  See  also  supra  note  41  for  a  discussion  of 
certain  fields  in  the  reporting  forms  that  have  been 
made  optional,  subject  to  certain  conditions 
discussed  in  the  reporting  forms,  in  order  to 
leverage  information  that  reporting  parties  have 
previously  provided. 

3«8The  definition  of  “control”  in  §  15.00  is  based 
upon  the  definition  of  “controlled  account”  in 
§  1.3(j)  of  the  Commission’s  regulations. 

3‘9CL-2012-FIA  supra  note  55  at  5. 

35OCL-2012-F1A  supra  note  55  at  6. 

33'  CL-2012-FIA  supra  note  55  at  5. 

352  The  Commission  recognizes  that,  for  some 
respondents  that  conduct  trading  in  a  reportable 
trading  account  or  volume  threshold  account  in 
whole  or  in  part  through  an  ATS,  the  individuals 
involved  in  the  administration  of  such  ATS  may  not 
qualify  as  trading  account  controflers  or  volume 
threshold  accotmt  controllers.  See  supra  section 
V(A)(ii). 
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that  regardless  of  whether  the  trading  is  • 
carried  out  in  whole  or  in  part  through 
an  automated  trading  system  or  direct 
human  initiation,  the  underlying 
analysis  remains  the  same.  When 
completing  Form  102A  and  Form  102B,  . 
reporting  parties  should  identify  each 
person  that  satisfies  the  definition  of 
“trading  account  controller”  or  “volume 
threshold  account  controller,”  as 
defined  in  §  15.00(bb)  and  (cc), 
respectively.  Once  respondents  have 
identified  all  individuals  meeting  the 
applicable  controller  definition  in  a 
Form  102A  or  Form  102B  submission, 
they  will  not  be  required  to  submit 
change  updates  to  the  submission  if  one 
previously  identified  controller  takes 
the  place  of  another  previously 
identified  controller.  These  changes  to 
the  instructions  on  Form  102  are 
intended  to  reduce  the  reporting  burden 
on  market  participants,  who  would 
otherwise  be  required  to  submit  change 
updates  to  the  102  in  the  prior  scenario. 
Respondents  will  be  required  to  report 
the  same  number  of  controllers  that  they 
would  be  required  to  report  under  the 
NPRM  proposal,  but  will  do  so  in  their 
original  102  submission,  thereby 
eliminating  the  cost  of  submitting 
change  updates  due  to  a  shift  change. 

The  Commission  believes  that  this  is  a 
more  effective  solution  than  removing 
the  control  question  altogether,  as  FIA 
had  suggested,  which  would  deprive  the 
Commission  of  the  ability  to  aggregate 
trading  accounts  based  on  common 
control. 

Definition  of  “Volume  Threshold 
Account” 

The  NPRM  defined  a  volume 
threshold  account  as  any  trading 
account  that  executes,  or  receives  via 
allocation  or  give-up,  reportable  trading 
volume  on  or  subject  to  the  rules  of  a 
reporting  market  that  is  a  board  of  trade 
designated  as  a  contract  market  under 
section  5  of  the  Act  or  a  swap  execution 
facility  registered  under  section  5h  of 
the  Act. 

In  the  case  of  a  give-up  trade,  this 
NPRM  definition  was  intended  to 
require  reporting  by:  (i)  The  carrying 
firm  of  the  original  executing  account; 

(ii)  the  carrying  firm  of  any  intervening 
account(s);  and  (iii)  the  carrying  firm  of 
the  account  to  which  the  give-up  trade 
was  ultimately  allocated.  Question  10  in 
Section  VII  of  the  NPRM  emphasized 
the  broad  scope  of  the  definition:  “The 
Commission  intends  that  the  definition 
of  ‘volume  threshold  account’  captures 
all  possible  categories  of  accounts  with 
reportable  trading  volume  ...  The 
Commission  requests  public  comment 
regarding  whether  the  proposed 
definition  of  ‘volume  threshold  account’ 


achieves  this  purpose.”  In  response  to 
this  question,  CME  commented  that 
volume-based  accounts  should  be 
reported  at  the  carrying  broker  level, 
and  noted  that,  “this  is  where  the 
account  ownership  and  control 
information  resides,  not  at  executing 

brokers.” 

As  noted  in  section  VII  above,  the 
Commission  is  adopting  the  definition 
of  volume  threshold  account  with  one 
modification. 354  The  following  change 
incorporates  CME’s  comment.*  It  is  also 
intended  to  reduce  the  burden  and  cost 
to  reporting  parties.  The  definition  of 
volume  threshold  account  is  being 
scaled  bqpk  in  the  final  rules,  to  capture 
a  smaller  number  of  volume  threshold 
accounts  than  under  the  NPRM 
proposal.  The  definition  is  being 
modified  to:  “any  trading  account  that 
carries  reportable  trading  volume  on  or 
subject  to  the  rules  of  a  reporting  market 
that  is  a  [DCM  or  SEF].”  This  change 
will  lessen  the  burden  on  reporting 
parties,  by  reducing  the  number  of 
reportable  volume  threshold  accounts  in 
the  case  of  a  give-up  trade: 

•  In  a  give-up  scenario,  this  definition 
wifi  require  reporting  by  the  carrying 
firm  of  the  account  to  which  the  trade 

is  ultimately  allocated.  Reporting  will 
not  be  required,  however,  by  the 
carrying  firm  of  the  original  executing 
account,  or  by  the  carrying  firm  of  any 
intervening  account(s). 

•  In  a  non-give-up  scenario,  there  will 
be  n#  change  to  the  number  of 
'reportable  volume  threshold  accounts. 
Under  both  the  original  and  revised 
definition,  reporting  will  be  required  by 
the  carrying  firm  of  the  account  in 
which  the  trade  is  both  executed  and 
cleared. 

The  Commission  believes  that  this 
approach,  which  incorporates  CME’s 
comment,  will  be  more  efficient  (and 
less  burdensome  and  costly)  for 
reporting  parties  than  the  approach 
proposed  in  the  NPRM.  At  the  same 
time,  it  captures  a  sufficient  number  of 
volume  threshold  accounts  to  advance 
the  Commission’s  surveillance 
objectives. 

Reportable  Trading  Volume  Level 

Section  15.04,  as  proposed  in  the 
NPRM,  provided  that  reportable  trading 
volume  for  a  trading  account  is  trading 
volume  of  50  or  more  contracts,  during 
a  single  trading  day,  on  a  single 
reporting  market  that  is  a  board  of  trade 
designated  as  a  contract  market  under 
section  5  of  the  Act  or  a  swap  execution 
facility  registered  under  section  5h  of 


**3CL-2012-CME  supra  note  55  at  4. 

.  The  deFinition  of  volume  threshold  account 
appears  in  the  final  rules  as  §  15.00(x). 


the  Act,  in  all  instruments  that  such 
reporting  market  designates  with  the 
same  product  identifier  (including 
purchases  and  sales,  and  inclusive  of  all 
expiration  months).  Relative  to 
alternatives  proposed  by  commenters, 
the  Commission  has  determined — as 
shown  through  its  analysis  of  sample 
DCM  trade  data  received  through  the 
TCR  during  a  recent  six-month  period — 
that  the  50-contract  threshold  represents 
the  level  that  best  optimizes  visibility 
into  both  trading  volume  and  the 
absolute  number  of  trading  accounts. 
Both  components  are  fundamental  to 
,the  volume-based  reporting  regime 
established  by  Form  102B.  At  the  same 
time,  the  RTVL  is  calibrated  to 
minimize  the  impact  of  the  volume- 
based  reporting  requirements  on  low- 
volume  accounts  whose  trading  activity 
would  not  meaningfully  advance  the 
Commission’s  volume-based 
surveillance  goals. 

Several  commenters  criticized  the  50- 
contract  RTVL,  and  proposed 
alternatives  to  it.  FIA,  CME  and  ICE 
commented  that  the  RTVL,  as  proposed, 
would  generate  an  excessive  amount  of 
data  that  may  not  be  meaningful  to  the 
Commission’s  trade  practice  and  market 
surveillance  programs.355  More 
specifically,  Nadex  commented  that  the 
proposed  50-contract  RTVL  would 
capture  too  many  retail  customers  that 
are  trading  contracts  with  very  small 
notional  values.356  FIA  and  ICE  both 
recommended  that  the  Commission 
phase  in  a  descending  RTVL  until  the 
optimum  level  is  reached.357  piA,  for 
example,  recommended  that  “the 
Commission  could  require  that  only 
accounts  meeting  a  volume  threshold  of 
1,000  contracts  per  day  be  reported  in  • 
the  first  three  months;  contracts  meeting 
a  volume  threshold  of  750  contracts  per 
day  be  reported  in  the  second  three 
months  after  the  compliance  date;  and 
so  on  until  the  optimum  volume 
threshold  is  reached.”  358  CME  also 
expressed  concern  that  the  RTVL  will 
capture  too  many  accounts,  but 
recommended  that  the  RTVL  should  be 
changed  to  250  contracts  bought  or  sold 
during  a  calendar  week.359 
Nadex  recommended  that  a  different 
RTVL  should  be  applied  to  contracts 
with  small  notional  values,  as  compared 
to  contracts  with  larger,  traditional 
-  notional  values.  “For  any  contract  with 
a  notional  value  of  $1,000  or  less,  the 


355CL_2012-FIA  supra  note  55  at  8.  CI^2012- 
CME  supra  note  55  at  3.  CL-2012-ICE  supra  note 
55  at  6. 

*s®CL-2012-Nadex  supra  note  55  at  2-3. 
»*^CL-2012-FIA  supra  note  55  at  8.  CL-2012- 
ICE  supra  note  55  at  6. 

^®®CL-2012-FIA  supra  note  55  at  8. 
35BCL-2012-CME  supra  note  55  at  3. 
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RTVL  could  be  increased  to  5,000  (i.e., 
1,000  times  the  standard  RTVL  of  50). 
This  would  still  result  in  the 
Commission  capturing  information  with 
respect  to  a  relatively  insignificant 
amount  of  trading  activity  in  terms  of 
notional  value,  but  would  be 
significantly  less  burdensome  for  the 
DCMs  that  offer  these  contracts.” 

Compared  to  these  various 
alternatives,  the  50-contract  RTVL — 
which  the  Commission’s  analysis  has 
shown  to  identify  approximately  85 
percent  of  trading  volume  in 
approximately  90  percent  of  the 
products  sampled,  and  approximately 
one-third  of  the  trading  accounts  in  the 
sample  set — ^best  achieves  the  regulatory 
objective  and  design-purpose  of  Form 
102B.  That  objective  is  to  identify  a 
critical  mass  of  the  trading  accounts 
active  in  its  regulated  markets  through 
102B  reporting,  measured  not  orrfy  by 
the  percentage  of  trading  volume  for 
which  those  accounts  are  responsible, 
but  also  by  the  number  of  accounts 
identified.  This  objective  is  independent 
of  whether  the  identified  accounts  hold 
reportable  positions  and  what  trading 
strategies  market  peuticipants  may 
pursue.  The  50-contract  RTVL  achieves 
this  objective  by  capturing  both:  (1) 
Those  accounts  responsible  for  the 
majority  of  trading  volume;  and  (2)  a 
meaningful  number  of  the  trading 
accounts  active  in  the. Commission’s 
regulated  markets.  The  Commission 
seeks  to  identify  a  meaningful  number 
of  such  trading  accounts  in  order  to 
improve  its  ability  to  protect  market 
participants  from  instances  of 
fraudulent  or  deceptive  trading 
practices,  regardless  of  the  amount  of 
trading  volume  that  such  practices 
represent,  or  their  impact  on  the  overall 
market.  In  determining  the  optimal 
threshold  level,  the  Commission  gave 
equal  weight  to  the  twin  objectives  of 
the  volume-based  reporting  regime — 
trading  volume  and  trading  account 
identification.  In  its  analysis,  the 
Commission  found  that  although  higher 
RTVLs,  such  as  those  proposed  by 
commenters,  may  have  a  relatively 
minor  impact  on  the  identification  of 
trading  volume  in  a  particular  market, 
they  would  likely  lead  to  a 
disproportionately  large  exclusion  of  the 
number  of  trading  accounts,  thus 
rendering  the  RTVL  ineffective  to 
achieve  the  Commission’s  objective.^®^ 


36ocL-2012-Nadex  supra  note  55  at  3. 

This  is  because  the  correlation  between 
trading  volume  and  number  of  accounts  when 
RTVL  is  adjusted  up  or  down  is  not  proportional. 
Rather,  the  curve  for  the  number  of  accounts  is 
much  steeper  than  for  trading  account  volume, 
meaning  that,  while  a  tick  up  or  down  in  RTVL 
translates  to  a  relatively  modest  proportional 


In  particular,  the  alternative  proposals 
to  raise  the  RTVL  threshold  to  250 
contracts  and/or  to  incrementally 
introduce  moderately  lower  thresholds 
down  from  1,000  contracts  over  time 
would  sacrifice  visibility  with  respect  to 
the  number  of  trading  accounts  (and  at 
the  highest  threshold  levels  perhaps  in 
trading  volume,  as  well)  to  a  degree 
likely  to  frustrate  the  intent  of  volume 
account  surveillance. 

Furthermore,  if  the  Commission  were 
to  substitute  an  alternative  RTVL,  in 
response  to  commenter  proposals,  that 
does  not  identify  a  sufficient  percentage 
of  trading  volume  or  absolute  number  of 
trading  accounts,  the  Commission  . 
would,  in  effect,  partially  transform 
102B  into  another  vehicle  for 
identifying  trading  accounts  associated 
with  reportable  positions.  Form  102A 
will  accomplish  this  objective 
separately. 

Finally,  even  if  modifying  the  RTVL 
to  make  fewer  accounts  reportable  were 
consistent  with  the  Commission’s 
regulatory  objectives  (which  it  is  not), 
doing  so  is  unlikely  to  result  in 
significant  cost  savings  to  market 
participants.  As  explained  above,  FTP 
submission  of  New  Form  102B  will  be 
most  cost-effective  for  the  industry  as  a 
whole.  Furthermore,  the  ongoing 
operation  and  maintenance  burden  for 
FTP  submission  of  New  Form  102B  will 
average  the  same  number  of  hours  per 
year  (53  hours)  irrespective  of  how 
many  records  are  contained  in  a 
submission. 362  Accordingly,  the  number 
of  volume  threshold  accounts  reported 
to  the  Commission  by  a  reporting  party 
via  FTP  should  not  have  a  material 
impact  on  the  overall  cost  burden. 

The  Commission  also  considered  the 
alternative  of  adopting  threshold  levels 
that  distinguish  on  the  basis  of  notional 
value,  such  as  proposed  by  Nadex,  and/ 
or  other  contract  or'market 
characteristics.  The  Commission 
recognizes  that  the  uniform  50-contract 
threshold  will  capture  a  relatively  small 
degree  of  market  activity  that  is  less 
significant  for  purposes  of  its  Form 
102B  regulatory  objectives.  However,  an 
alternative  that  would  appropriately 
filter  for  such  less-significant  contracts 


change  in  trading  volume  coverage,  the  impact  on 
number-of-account  coverage  is  more  exaggerated. 
The  Commission  took  this  relationship  into  account 
when  proposing  the  50  RTVL  threshold:  while  a 
lower  RTVL  threshold  would  yield  a  substantially 
higher  number  of  accounts,  the  slight  incremental 
gain  in  trading  volume  coverage  would  not 
significantly  advance  the  Commission’s  volume 
account  surveillance  objectives.  Furthermore,  the 
relationship  also  explains  why  the  alternatives 
proposed  are  suboptimal  and  unacceptable  to 
capture  the  twin  elements  essential  to  achieve  the 
regulatory  objective  of  volume  account  surveillance. 

See  supra  section  VIII(A)(iv). 


would  be  administratively  impracticable 
for  the  Commission  and  increase  the 
administrative  burden  for  some,  if  not 
many,  reporting  parties.  For  example,  in 
the  five  year  period  from  January  1, 

2008  through  December  31,  2012,  the 
Commission  received  from  DCMs  self- 
certifications  or  requests  for  approval 
for  approximately  5,400  new  products, 
or  an  average  of  almost  21  new  products 
per  week.  It  is  simpler,  and  far  superior 
in  terms  of  administrative  cost  and 
burden  to  set  a  single  RTVL  level,  above 
which  all  parties  report,  than  to 
determine  differing  levels  for  different 
markets/ products,  monitor  the 
appropriateness  of  such  levels  and 
adjust  them  as  circumstances  warrant 
over  time,  and  effectively  communicate 
such  differing  levels  and  their  periodic 
adjustments  to  the  trading  community. 
Moreover,  the  cost  of  determining 
whether  parties  were  compliant  with 
the  reporting  requirements  and 
enforcing  those  requirements  would 
place  further  burden  upon  the 
Commission  and  reporting  parties. 

In  sum,  the  Commission  believes  that 
it  is  has  achieved  an  appropriate 
balance  by  implementing  a  uniform  50- 
contract  RTVL  rather  than  a  product-by- 
product  RTVL.  While  the  uniform  RVTL 
may  capture  a  small  number  of 
additional  accounts,  representing  a 
relatively  small  degree  of  market 
activity  that  is  less  significant  for 
purposes  of  its  Form  102B  regulatory 
objectives;  it  avoids  the  administrative 
complexity  of  a  product-by-product 
RTVL,  which  carries  the  potential  to 
hobble  Form  102B’s  regulatory 
effectiveness. 

Direct  Market  Access 
CME  commented  on  a  question  in 
proposed  Forms  102A  and  102B, 
discussed  in  more  detail  in  section  VII 
above,  which  asks  whether  certain 
trading  accounts  have  been  granted 
direct  market  access  (DMA).363  CME 
stated  that  “requiring  this  data  may 
force  substantial  process  change  at  the 
firms  to  obtain  the  data  upfront  and 
record  it  in  the  firm’s  reference  database 
with  other  account  information.”  364  ^.s 
discussed  in  section  VII  above,  the 
Commission  is  not  including  the 
question  regarding  DMA  in  the  final 
rules. 

Reporting  Deadline  for  Certain 
Information  Required  on  Forms 
FIA  commented  that  obtaining  all  the 
information  required  by  the  Form  102 
could  potentially  take  longer  than  the 


303  See  the  discussion  of  the  definition  of  direct 
market  access  in  proposed  §  15.0O(v). 
364CL-2012-CME  supra  note  55  at  3. 
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deadlines  proposed  in  the  NPRM. 
“Although  it  is  possible  to  file  limited 
information  by  9:00  a.m.,  i.e.,  the  name 
of  the  account  holder  and  the  special 
account  number,  it  is  not  practical  to 
complete  the  entire  Form  102  by  that 
deadline.”  As  a  result,  FLA 
recommended  that  the  deadline  for 
filing  a  complete  Form  102A  or  any 
change  update  be  modified  to  five 
business  days  firom  the  date  the  account 
or  change  b^omes  reportable.  3®®  In 
response  to  this  comment,  the 
Commission  is  extending  the  reporting 
deadline  for  new  and  changed  Form 
102A  filings,  specifically  with  respect  to 
the  reporting  of  non-omnibus  trading 
accounts  that  comprise  a  special 
account.  Respondents  are  required  to 
provide  the  names  of  such  trading 
account  owners  and  controllers,  by  9:00 
a.m.  the  following  business  day.^®^ 
However,  respondents  are  required  to 
provide  the  other  contact  details  with 
respect  to  such  trading  account  owners 
and  controllers  (address,  telephone 
number,  etc.)  within  three  business 
days,  in  order  to  permit  respondents 
additional  time  to  compile  the  required 
information.^®® 


“*/d. 

Unless  otherwise  specified  by  the  Conunission 
or  its  designee,  the  stated  time  in  the  final  rules  is 
eastern  time  for  information  concerning  markets 
located  in  that  time  zone,  and  central  time  for 
information  concerning  all  other  markets,  in 
accordance  with  §  17.02(a). 

Specifically,  the  information  marked  as 
‘FollowOn  Information’  in  questions  lO(ii)  and  (iii) 
on  New  Form  102A  may  be  provided  within  three 
business  days.  All  other  required  helds  on  New 
Form  102A  must  be  completed  by  9:00  a.m.  the 
following  business  day.  See  New  Form  102A  in  the 
Appendix  to  these  final  rules  for  more  information. 
Notwithstanding  the  change  to  the  reporting 
deadline  with  respect  to  non-omnibus  trading 
accounts  that  comprise  a  special  account,  these 
final  rules  do  not  modify  the  reporting  deadline  for 
information  with  respect  to  omnibus  trading 
accounts  that  comprise  a  special  accoimt  (question 
10(i)  on  New  Form  102A).  Such  omnibus  account 
information  must  be  reptorted  by  9:00  a.m.  the 
following  business  day.  The  Commission  is 
adopting  a  reporting  requirement  of  three  business 
days  as  an  intermediate  compromise  between  one 
business  day  (as  proposed  in  the  NPRM)  and  five 
business  days  (as  requested  by  FIA).  The  three 
business  day  requirement  is  therefore  less 
burdensome  than  the  one  business  day  requirement 
proposed  in  the  NPRM.  Based  on  the  experience  of 
the  Commission's  surveillance  group,  the 
Commission  believes  that  the  three  business  day  - 
requirement,  while  longer  than  the  one  day 
proposal  in  the  NPRM,  will  nonetheless  enable  the 
Commission  to  maintain  current  databases, 
including  up-to-date  contact  information  that  will 
allow  the  Commission  to  contact  market 
participants  quickly  in  the  event  of  significant 
market  events  that  occur  close  to  the  time  of 
reporting.  By  contrast,  based  on  the  experience  of 
the  Commission's  surveillance  group,  the 
Commission  believes  that  a  five  business  day 
reporting  deadline  is  too  long  to  perform  timely 
market  surveillance,  and  maintain  databases  that 
are  sufficiently  accurate  and  current  to  be  useful. 


The  Commission  is  also  modifying  the' 
reporting  deadline  for  new  and  changed 
Form  102B  filings,  specifically  with 
respect  to  the  reporting  of  non-omnibus 
volume  threshold  accounts. 

Respondents  are  required  to  provide  the 
names  of  non-omnibus  volume 
threshold  account  owners  and 
controllers  reported  on  102B  by  9:00 
a.m.  the  following  business  day. 
Consistent  with  the  change  described 
above,  respondents  are  required  to 
provide  the  other  contact  details 
reported  on  102B  with  respect  to  such 
parties  {i.e.,  the  address,  telephone 
number,  etc.  of  non-omnibus  volume 
threshold  account  owners  and 
controllers)  within  three  business  days, 
in  order  to  permit  respondents 
additional  time  to  compile  the  required  * 
information.®®® 

FIA  commented  that  the  refresh  filing 
deadline  proposed  by  the  NPRM,  which 
required  firms  to  resubmit  the  Form  102 
for  each  special  account,  volume 
threshold  account  and  consolidated 
account  every  six  months,  was  too  short. 
FIA  stated  that  this  six-month  schedule 
“will  impose  a  significant  operational 
and  financial  burden  on  reporting 
firms,”  and  recommended  that  refresh 
updates  instead  be  required  every  two 
years.®^®  CME  also  recommended  that 
refresh  updates  be  required  every  two 
years.®^^  In  response  to  this  comment, 
the  Commission  is  modifying  the 
reporting  deadline  for  refresh  filings. 
Refresh  filings  for  special  accounts, 
volume  threshold  accounts  and 
consolidated  accounts  will  be  required 
once  per  year,  as  opposed  to  once  every 

six  months.®^®  The  Commission  believes 

• 

Specifically,  the  information  marked  as 
‘Follow-On  Information’  in  questions  5  and  6  on 
New  Form  102B  may  be  provided  within  three 
business  days.  All  other  required  fields  on  New 
Form  102B  must  be  completed  by  9;00  a.m.  the 
following  business  day.  See  New  Form  '102B  in  the 
Appendix  to  these  final  rules  for  more  information. 
Notwithstanding  the  change  to  the  reporting 
deadline  with  respect  to  non-omnibus  volume 
threshold  accounts,  these  final  rules  do  not  modify 
the  reporting  deadline  for  information  with  respect 
to  omnibus  volume  threshold  accounts  (question  4 
on  New  Form  102B).  Such  omnibus  account 
information  must  be  reported  by  9:00  a.m.  the 
following  business  day. 

37OCL-2012-FIA  supra  note  55  at  7. 

CL-2012-CME  supra  liote  55  at  3. 

The  Commission  is  adopting  a  refiesh 
reporting  requirement  of  once  per  year  as  an 
acceptable  intermediate  point  between  once  each 
six  months  (as  proposed  in  the  NPRM)  and  once 
every  two  years  (as  requested  by  FIA  and  CME).  The 
annual  refiesh  requirement  is  therefore  less 
burdensome  than  the  six  month  requirement 
proposed  in  the  NPRM.  Based  on  the  experience  of 
the  Commission’s  surveillance  group,  the 
Commission  believes  that  the  annual  refiesh 
requirement,  while  longer  than  the  six  month 
requirement  proposed  in  the  NPRM,  will 
nonetheless  enable  the  Commission  to  maintain 
current  databases,  including  up-to-date  contact 


that  the  annual  refresh  requirement  is  a 
reasonable  accommodation  that  will 
limit  costs  to  market  participants  while 
still  achieving  the  Commission’s 
surveillance  objectives.  For  the  majority 
of  accounts,  there  should  be  little  or  no 
change  to  prior  reported  information.  As 
a  result,  the  reporting  burden  for  refresh 
filings  should  be  minimal. 

viii.  Reporting  on  Form  102S 

FIA  commented  on  the  utility  of  Form 
102S,  which  requires  swap  dealers  and 
clearing  .members  to  identify  and  report 
a  swap  counterparty  or  customer 
consolidated  account  with  a  reportable 
position.  FIA  stated  that  the  information 
that  will  be  reported  to  swap  data 
repositories  under  part  45  would 
provide  the  Commission  with  access  to 
essentially  the  same  information  that 
proposed  Form  102S  will  require.®®® 

FIA  commented  that  “requiring  FCMs, 
and  the  industry  generally,  tu  divert 
critical  operational  and  financial 
resources  from  building  the  systems 
necessary  to  implement  thBipart  45 
recordkeeping  and  reporting 
requirements  to  implement  this  interim 
solution,  would  impose  an  unnecessary 
operational  burden  and  cost  without  a 
significant  offsetting  benpfit.”  ®®‘*  CME 
commented  that  “requiring  swap 
reporting  as  part  of  OCR,  to  accomplish 
reporting  that  is  already  being  done 
under  part  20 — and  soon  to  be 
duplicated  under  SDR  reporting  with 
new  unique  legal  entity  identifiers — is 
unnecessary  and  imposes  additional 
unjustified  costs  on  the  industry.”  ®®® 

In  light  of  FIA  and  CME’s  comments 
regarding  the  Form  102S,  the 
Commission  considered,  but  rejected, 
the  alternative  of  omitting  Form  102S 
from  the  final  rules.  Contrary  to 
commenters’  claims,  SDRs  will  not,  in 
all  cases,  be  able  to  provide  the 
ownership  and  control  information 
requested  on  102S.  For  example,  the 
Commission  anticipates  that  swap 
dealers  and  clearing  members  {the’102S 
reporting  parties)  will  be  able  to 
consistently  provide  the  contact 
information  for  owners  and  controllers 
of  consolidated  accounts  on  the  102S, 
based  on  the  records  these  entities 
maintain.  Part  45  reporting,  by  contrast, 
is  based  on  counterparty  data.  This 
counterparty  data  may,  in  some  cases. 


information  that  will  allow  the  Commission  to 
contact  market  participants  quickly  in  the  event  of 
significant  market  events.  By  contrast,  based  on  the 
experience  of  the  Commission’s  surveillance  group, 
the  Commission  believes  that  a  two  year  refiresh 
deadline  is  too  long  to  perform  timely  market 
surveillance  and  maintain  databases  that  are 
sufficiently  accurate  and  current  to  be  useful. 

3r3CL-2012-FIA  supra  note  55  at  2-3. 

®^'*CL-2012-FIA  supra  note  55  at  3. 

3”CLr-2012-CME  supra  note  55  at  3. 


Federal  Register/ Vol.  78,  No.  222 /Monday,  November  18,  2013 /Rules  and  Regulations  69227 


overlap  with  the  owners  and  controllers 
of  consolidated  accounts  reported  on 
102S.  However,  counterparty  data  will 
not,  in  all  cases,  overlap  with  102S 
reporting.  Furthermore,  even  when 
counterparty  data  does  overlap  with 
102S  reporting,  it  does  not  provide  the 
ownership  and  control  information 
required  by  102S.  Counterparty  data 
provides  a  Legal  Entity  Identifier,  which 
is  a  numeric  data  field  that  must  be 
cross-checked  against  an  external  source 
in  order  to  generate  the  names  of  owners 
and  controllers.  As  a  result,  the 
Commission  cannot  rely  on  SDR 
reporting  under  part  45  as  a  substitute 
for  102S.  For  these  reasons,  the 
Commission  is  implementing  102S 
reporting  pursuant  to  these  final  rules. 

ix.  Consolidated  Form  Proposed  by  FIA 

For  purposes  of  reducing  the  costs  to 
reporting  parties,  and  alleviating 
perceived  inefficiencies  in  the  forms 
proposed  in  the  NPRM,  FIA 
recommended  consolidating  the 
proposed  forms  into  a  single  Form 
102.376  piA  attached  a  proposed  form  to 
its  NPRM  comment  letter  that 
consolidates  Forms  102A,  102B  and 
102S  (the  “FIA  consolidated  form”). 

The  FIA  consolidated  form  is  the 
principal  alternative  approach  proposed 
by  commenters  on  the  NPRM.377 

The  Commission  notes  that  FIA’s 
description  of  New  Form  102A,  102B 
and  102S  as  inefficient  and  overlapping 
appears  to  arise  from  a  presumption  that 
reporting  parties  will  print  and 
complete  each  form  as  a  separate  paper 
filing.  The  forms  included  in  the 
Appendix  to  these  final  rules  are  visual 
representations  of  reporting  forms  that 
will  be  completed  through  the 
Commission’s  web-based  portal.  In  such 
an  electronic  environment,  it  will  not  be 
more  burdensome  for  reporting  parties 
to  enter  information  via  separate  screens 
on  a  web  portal  (for  102A,  102B  and 
102S),  as  compared  to  via  a  single 
screen. 

The  Commission  does  not  consider 
the  FIA  consolidated  form  an  acceptable 
alternative,  because  it  is  missing  a 
number  of  key  data  fields  that  appear  on 
Forms  102A,  102B,  and  102S.  As 

376CL-2012-FIA  NPRM  supra  note  55  at  4. 

*77  Note  that  the  Osminission  published  a  prior 
Notice  of  Proposed  Rulemaking  on  July  19,  2010 
(the  2010  OCR  NPRM)  with  reSJject  to  ownership 
and  control  reporting,  which  the  Commission 
withdrew  concurrent  with  the  publication  of  the 
NPRM.  See  supra  note  9.  The  Commission  received 
a  number  of  comment  letters  in  response  to  the 
2010  OCR  NPRM,  and  incorporated  several  of  their 
suggestions  in  the  NPRM  (published  in  the  Federal 
Register  in  2012),  which  forms  the  basis  for  these  ' 
final  rules.  See  NPRM  supra  note  10  at  43973- 
43974  for  a  discussion  of  comments  received  in 
response  to  the  2010  OCR  NPRM  that  were 
incorporated  in  the  NPRM. 


discussed  in  more  detail  below,  while 
the  list  of  data  fields  that  the  FIA 
consolidated  form  is  missing  is  not 
extensive,  the  absence  of  these  data 
fields  would  create  gaps  in  the  reporting 
of  ownership  and  control  information. 
These  gaps  would  prevent  the 
Commission  from  realizing  the  goals  of 
the  OCR  data  collection.  If  the  missing 
data  fields  were  added  back  to  FIA 
consolidated  form,  then  the  FIA  form 
would  be  substantively  identical  to  the 
forms  adopted  in  these  final  rules. 

The  FIA  consolidated  form  does  not 
include  the  following  data  fields 
collected  on  New  Forms  102A,  102B 
and  102S: 

•  The  FIA  consolidated  form  does  not 
require  respondents  to  state.the 
reporting  trigger.  I.e.,  the  form  does  not 
clarify  whether  respondents  are 
reporting  a  special  account,  volume 
threshold  account,  or  coVisolidated 
account  that  has  reached  a  reportable 
level.  Instead,  the  directions  to  the  FIA 
consolidated  form  state  that,  “This  form 
must  be  completed  if  an  account 
exceeds  the  reportable  levels  on  special 
accounts,  volume  threshold  accounts  or 
consolidated  accounts.”  The  - 
Commission  would  receive  ownership 
and  control  information  regarding  the 
reported  trading  accounts,  but  would 
not  know  what  market  activity  the 
trader  had  engaged  in  that  necessitated 
reporting  pursuant  to  the  Commission’s 
regulations.  Without  knowing  the 
reporting  trigger  for  the  form  (e.g., 
whether  the  reporting  party  had  reached, 
a  reportable  position  or  reportable 
volxime  level),  the  Commission  would 
be  unable  to  efficiently  and  accurately 
categorize  the  trading  accounts  reported 
on  the  form,  and  utilize  this  account 
information  for  surveillance  or  other 
related  purposes. 

•  The  FIA  consolidated  form  does  not 
r^uire  respondents  to  identify  the 
originator  of  a  consolidated  account  that 
is  also  an  omnibus  account,  and  provide 
contact  information  for  this 
originator.  3  78  Without  this  contact 
information,  the  Commission  would  not 
know  which  party  to  contact  to  request 
additional  information  on  the  reported 
oiAnibus  account  (e.g.,  via  a  Form  40). 
As  noted  above,  one  of  the  key  reasons 
that  the  Commission  is  requesting 
additional  information  regarding 
ownership  and  control  on  the  reporting 
forms  is  to  enable  it  to  send  a  Form  40 
to  such  parties  in  order  to  identify  them 
for  surveillance  purposes.  Alternative 
proposals  that  would  leave  significant 
and  potentially  exploitable  gaps  in  the 
reporting  and  identification  system — 

*7®  This  information  will  be  collected  on  New 
Form  102S  as  a  result  of  these  final  rules. 


e.g.,  with  respect  to  omnibus  accounts — 
would  defeat  the  Commission’s  intent 
for  these  final  rules. 

•  Similarly,  the  FIA  consolidated 
form  does  not  require  respondents  to 
state  whether  a  volume  threshold 
account  is  an  omnibus  account — and  if 
so,  to  identify  the  originator  of  the 
omnibus  account  and  provide  contact 
information  for  this  originator.  379 
Without  the  name  and  contact 
information  of  the  originator  of  an 
omnibus  volume  threshold  account,  the 
Commission  would  be  unable  to  send  a 
Form  71  to  the  originator  and  collect 
ownership  and  control  information  for 
underlying  sub-accounts.  If  the 
Commission  does  not  send  a  Form  71  in 
this  scenario,  the  Commission  would 
again  be  unable  to  send  a  Form  40  to 
identify  the  ultimate  owner  and 
controller  of  the  underlying  sub¬ 
accounts.  This  would  again  create 
significant  gaps  in  the  reporting  and 
identification  system,  which  would 
defeat  the  Commission’s  intent  for  these 
final  rules. 

As  discussed  above,  FIA  commented 
that  requiring  respondents  to  potentially 
submit  three  separate  forms  (102A,  102B 
and  102S)  for  the  same  customer  is 
inefficient.  FIA  proposed  its 
consolidated  form  in  an  attempt  to 
address  this  overlap,  reduce  the  costs  to 
reporting  parties,  and  alleviate  other 
perceived  inefficiencies  in  the  forms 
proposed  in  the  NPRM.3»9  As 
previously  noted,  the  Commission  is 
implementing  a  contact  reference 
database  to  reduce  the  burden  on  parties 
reporting  via  the  web-based  portal. 38i 
This  database  will  pre-populate  certain 
fields  on  the  portal  with  information 
previously  provided  by  the  respondent, 
thereby  reducing  the  inefficiency 
associated  with  responding  to  more  than 
one  section  of  New  Form  102.382 

379*]’his  information  will  be  collected  on  New 
Form  102B  as  a  result  of  these  final  rules. 

*®°CL-2012-FIA  supra  note  55  at  4. 

***  As  discussed  in  section  VIII(B)(iv)  above,  the 
Commission  has  determined  that  it  will  be  more 
cost-effective  for  the  industry  as  a  whole  to  submit 
Forms  102A,  102B  and  102S  via  FTP.  Nonetheless, 
it  may  be  less  expensive  for  certain  individual 
reporting  parties  to  submit  these  forms  via  the  web 
portal.  This  may  be  due  to  the  limited  number  of 
forms  these  parties  expect  to  submit,  their 
technology  infrastructure,  or  other  factors.  The 
Conunission  has  also  determined  that  it  will  be 
mote  cost-effective  for  the  industry  as  a  whole  to 
submit  Forms  40/S  and  71  via  the  web  portal.  The 
contact  reference  database  will  pre-populate 
information  on  Forms  40/S  and  71  to  the  extent 
practicable. 

See  also  supra  note  41  for  a  discussion  of 
certain  fields  in  the  rejjorting  forms  that  have  been 
made  optional,  subject  to  certain  conditions 
discussed  in  the  reporting  forms,  in  order  to 
leverage  information  that  reporting  parties  have 
previously  provided. 
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X.  Section  15(a)  Factors 

(a)  Protection  of  Market  Participants  and 
the  Public 

The  data  collection  requirements 
under  these  final  rules  will  support  the 
Commission  in  its  mission  to  protect 
market  participants  and  the  public,  by 
significantly  improving  the 
Conunission’s  visibility  with  respect  to 
market  participants  and  their  activities 
across  derivatives  markets.  Specifically, 
the  final  rules  build  upon  the 
Commission’s  existing  market  and  trade 
practice  surveillance  programs  for 
futures,  options  on  futures,  and  swaps, 
by  providing  for  the  timely  and  eflScient 
r-nalysis  of  market  data  related  to  special 
accounts,  consolidated  accounts,  and 
newly  designated  volume  threshold 
accounts.  The  rules  implement  these 
goals  in  a  manner  designed  to  reduce 
costs  to  reporting  entities.  Improving  the 
capabilities  of  the  Commission’s  market 
and  trade  practice  surveillance 
programs  will  support  the  integrity  of 
financial  markets,  and  protect  market 
participants  and  the  public  fi'om  the 
costs  of  disruptive  trading  practices  and 
other  market  abuses. 

New  Form  102 A.  As  an  example  of 
these  benefits.  New  Form  102A  requires 
reporting  of  ownership  and  control 
information  for  the  trading  accounts  that 
constitute  special  accounts.  This  will 
allow  the  Commission  to  more 
efficiently  link  special  accoimts  holding 
reportable  positions  to  the  transactions 
(and  associated  trading  accounts) 
identified  on  daily  trade  capture  reports 
received  by  the  Commission.3»3  By 
illustrating  the  connections  between 
end-of-day  position  reporting  via  Form 
102  and  daily  trade  capture  reports,  the 
final  rules  will  enable  the  Commission 
to  perform  a  more  accurate  and  timely 
accounting  of  market  position  at  the 
level  of  individual  trading  accounts. 
With  this  information,  the  Commission 
will  be  able  to  conduct  a  thorough 
assessment  of  a  trader’s  potential  market 
impact,  including  with  respect  to 
disruptive  practices. 

New  Form  102B.  New  Form  102B 
institutes  a  reporting  requirement  for 
trading  accounts  that  exceed  a  specific 
volume  threshold  on  any  single  trading 
day,  regardless  of  whether  the  account 
maintains  open  positions  at  the  end  of 
the  day.  The  addition  of  volume-based 
reporting  will  provide  the  Commission 
with  an  efficient  means  to  collect  the 
information  required  to  aggregate 
positions,  detect  intra-day  position  limit 
violations,  and  calculate  market  share. 
When  analyzing  periods  of  elevated 


See  the  discussion  of  the  daily  trade  capture 
reports  in  section  1(B)  above. 


volatility — especially  at  significant 
trading  times  such  as  market  open  and 
close — the  ability  to  aggregate  intra-day 
trading  behavior  by  owner/controller  is 
crucial  to  understanding  whether  a 
trader  has  adversely  affected  (or  has  the 
potential  to  affect)  market  quality  or 
price  discovery. 

New  Form  102S.  New  Form  102S  will 
improve  upon  the  current  102S 
reporting  system  by  providing  detailed 
ownership  and  control  information 
regarding  consolidated  accounts.  The 
information  collected  via  Form  102S 
will  allow  the  Commission’s  market  and 
trade  practice  surveillance  programs  to 
.track  the  market  activity  of  traders  that* 
may  be  dividing  risk  exposure  between 
both  on-excharige  and  off-exchange 
instruments.  In  addition  to  the  ability  to 
track  individual  traders,  swap  reporting 
will  also  enable  the  Commission  to 
aggregate  e.xposilre  in  a  particular 
product  or  commodity  group.  The 
reporting  of  swap  activity  on  Form  102S 
aligns  with  the  Commission’s  recently 
finalized  rules  on  real-time  public  and 
regulatory  reporting  of  swap  trades,  and 
provides  further  transparency  into 
markets  that,  historically,  have  often 
been  opaque  and/or  over-the-counter. 

Collectively,  the  ownership  and 
control  information  on  New  Forms 
102A/102B/102S,  40/40S  and  71  will 
improve  the  Commission’s  ability  to 
analyze  and/or  respond  to  market 
disruptions,  which  can  come  at  a  high  ‘ 
cost  to  the  investing  and  general  public. 
The  information  will  also  enable  the 
Commission  to  perform  more  robust 
research  and  analytics,  encompassing  a 
significantly  greater  segment  of  market 
activity  on  a  more  diverse  set  of 
platforms,  as  well  as  improve  its 
classification  of  traders  in  Commission 
publications,  such  as  the  Commitments 
of  Traders  report.  Finally,  the 
Commission  will  be  able  to  perform  data 
integrity  checks  within  and  between  its 
databases  using  the  additional  fields 
collected  on  the  revised  forms. 

Efficiency,  Competitiveness,  and 
Financial  Integrity  of  the  Markets 

The  collection  of  ownership  and 
control  information  via  the  new  and  - 
amended  forms  will  enable  the 
Commission  to  better  perform  risk-based 
monitoring  and  surveillance  among 
related  accounts,  and  monitor  risk 
exposure  by  institution,  market  class, 
and  asset  class.  For  example,  the  rules 
will  enable  the  Commission  to  more 
efficiently  link  end-of-day  position 
reporting  and  the  trade  capture  reports 
received  by  the  Commission. 
Accordingly,  the  rules  will  allow  the 
Commission  to  aggregate  respondents’ 
positions  across  multiple  products  and 


markets,  assess  their  potential  market 
impact  with  respect  to  disruptive  or 
manipulative  activities  during 
important  periods,  emd  analyze  their 
compliance  with  speculative  position 
limits  at  any  time  during  the  trading 
day.  In  the  event  the  Commission 
identifies  trading  activity  requiring 
further  investigation,  the  Commission 
will  be  able  to  contact  market 
participants  more  quickly  and 
efficiently  using  the  ownership  and 
control  information  collected  through 
the  OCR  reporting  process. 

The  final  rules  will  also  promote 
resource  allocation  efficiency  by 
automating  the  submission  process, 
eliminating  an  additional  layer  of 
transcription  and  reducing  the 
likelihood  of  input  errors  emd/or  the 
need  to  revert  back  to  reporting  parties 
for  further  explanation.  In  addition,  the 
final  rules  permit  respondents  to  use 
either  of  two  available  submission 
methods  (FTP  or  web  portal),  thereby 
allowing  respondents  to  select  the 
method  that  is  most  economical  in  light 
of  the  number  of  filings  they  expect  to 
make,  and  that  integrates  most 
efficiently  with  their  existing  data  and 
technology  inft-astructure.  These 
improvements  in  resource  efficiency 
and  data  quality  will  also  improve  the 
Commission’s  published  reports,  such 
as  the  classifications  in  the 
Commitments  of  Traders  report.  Finally, 
the  Commission  will  be  able  to  perform 
data  integrity  checks  within  and 
between  its  databases  using  the 
additional  data  fields  collected  on  the 
revised  forms. 

The  Commission  believes  that  market 
integrity  is  essential  to  fair  and  orderly 
markets  that  serve  as  effective  centers 
for  price  discovery  and  risk 
management.  By  promoting  these 
important  goals,  the  final  rules  will  help 
promote  the  utility  of  Commission- 
regulated  markets. 

Price  Discovery 

The  Commission  does  not  view  the 
costs  and  benefits  of  the  final  rules  as 
impacting  price  discovery  in  markets 
that  it  regulates. 

Sound  Risk  Management  Practices 

-  The  final  rules  establish  the 
information  architecture  necessary  to 
support  Dodd-Frank’s  objectives  of 
reducing  risk,  increasing  transparency, 
and  promoting  market  integrity  within 
the  financial  system.  The  expanded 
reporting  requirements  will  significantly 
improve  the  Commission’s  ability  to 
perform  risk-based  monitoring  of 
trading  activity  spread  across  multiple 
platform  types  but  directed  or 
controlled  by  individual  entities.  Such 
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an  expanded  view  of  the  marketplace 
will  enable  the  Commission  to  more 
effectively  identify  disruptive  or 
manipulative  trading  activity.  The 
Commission  does  not  believe  that  the 
costs  arising  from  the  final  rules,  which 
the  Commission  has  taken  steps  to 
reduce,  threaten  the  ability  of  market 
participants  to  manage  risk. 

Other  Public  Interest  Considerations 

The  Commission  does  not  view  the 
costs  and  benefits  of  the  final  rules  as 
impacting  other  public  interest 
considerations  beyond  thiose  discussed 
above. 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
(“RFA”)  requires  that  agencies  consider 
whether  the  rules  they  propose  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
and,  if  so,  provide  a  regulatory 
flexibility  analysis  regarding  the 
impact.^®^  A  regulatory  flexibility 
analysis  or  certification  is  typically  •  • 
required*  for  “any  rule  for  which  the 
agency  publishes  a  general  notice  of 
proposed  rulemaking”  pursuant  to  the 
notice-and-comment  provisions  of  the 
Administrative  Procediue  Act,  5  U.S.C. 
553{b).385 

The  final  rules  require  FCMs,  clearing 
members,  foreign  brokers,  swap  dealers 
and  other  reporting  traders  (including 
natural  persons)  to  complete  New  Forms 
102  or  71,  cmd  to  submit  them  to  the 
Commission  as  specified  in  the  final 
rules,  or  upon  special  call  by  the 
Commission.  The  Commission  has 
previously  detehnined  that  FCMs, 
clearing  members,  foreign  brokers,  and 
swap  dealers  are  not  small  entities  for 
purposes  of  the  RFA.®*®  The 
Commission  has  also  determined  that 
natural  persons  are  not  ‘entities’  for 
purposes  of  the  RFA.®®^  Accordingly, 
the  final  rules  with  respect  to  Forms  102 
and  71  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 


5  U.S.C.  601  et  seq. 

385  5  U.S.C.  601(2),  603,  604  and  605.  While  the 
definition  of  “entity”  does  not  encompass  natural 
persons,  it  does  encompass  sole  proprietorships.  5 
U.S.C.  601(6).  The  Commission  recognizes  that  floor 
brokers  and  other  natural  persons  doing  business  as 
sole  proprietors  could  potentially  be  considered 
small  entities.  See  generally  58  FR  40,335  at 
40,347-48,  n.  45  (July  28, 1993);  47  FR  18618  at 
18,620,  (Apr.  30,  1982). 

~886  Seg  respectively  and  as  indicated:  47  FR  18618 
(April  30, 1982)  (FCMs  and  large  traders);  72  FR 
34417  at  34418  (June  22,  2007)  (foreign  brokers);  76 
FR  71626  at  71680  (November  18,  2011)  (swap 
dealers);  76  FR  71626  at  71680  (November  18,  2011) 
and  76  FR  43851  at  43860  (July  22,  2011)  (clearing 
members). 

387  See  5  U.S.C.  601(6). 


The  final  rules  also  require  certain 
reporting  traders  to  complete  cmd 
submit  New  Form  40  upon  special  call 
by  the  Commission.  Some  of  these 
reporting  traders  may  be  “small 
entities’” under  the  RFA.  In  2012,  the 
Commission  received  approximately 
3,123  completed  Form  40s,  from  a  total 
population  of  approximately  10,000 
reporting  traders.  Of  these  3,123  Form 
40s,  approximately  2,500  were 
completed  by  institutions,  a  portion  of 
which  could  potentially  be  small 
entities  under  the  RFA.  For  example, 
the  Commission  has  received  comments 
on  its  Dodd-Fremk  Act  rulemcikings 
indicating  that  certain  entities  that  may 
be  required  to  comply  with  the 
reporting  and  recordkeeping 
requirements  in  the  final  rules  have 
been  determined  by  the  Small  Business 
Administration  to  be  small  entities.  In 
particular,  the  Commission  understands 
that  some  not-for-profit  electric 
generators,  transmitters,  and  distributors 
that  may  be  required  to  comply  with  the 
proposed  rules  have  been  determined  to 
be  small  entities  by  the  SBA,  because 
they  are  “primarily  engaged  in  the 
generation,  transmission,  and/or 
distribution  of  electric  energy  for  sale 
and  [their]  total  electric  output  for  the 
preceding  fiscal  year  did  not  exceed  4 
million  megawatt  hours.”  3®® 

The  Commission  believes  that,  due  to 
the  limited  number  of  institutions  likely 
to  receive  a  New  Form  40  request  in  any 
given  year,  as  well  as  the  limited  nature 
of  the  New  Form  40  reporting  burden, 
the  final  rules  with  respect  to  New  Form 
40  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  New  Form  40  will  not  be 
required  on  a  routine  and  ongoing  basis, 
but  rather  will  be  sent  by  the 
Commission  on  a  discretionary  basis  in 
response  to  the  reporting  of  an  account 
that  reaches  a  minimum  position  or 
volume  threshold.  As  simimarized 
above,  in  2012  the  Commission  made 
Form  40  requests  to  only  25  percent  of 
all  reporting  traders  that  could 
potentially  be  small  entities; 
furthermore,  some  of  these  reporting 
traders  were  not  in  fact  small  entities. 

As  a  result.  New  Form  40  should  be 
expected  to  affect  only  a  small  subset  of 
the  entities  that  may  be  small  entities 
under  the  RFA.  In  addition.  New  Form 
40  is  not  lengthy  or  complex,  and  will 
require  reporting  traders  to  provide  only 
limited  information  to  the  Commission. 
As  discussed  above,  the  Commission 


388  Small  Business  Administration,  Table  of 
Small  Business  Size  Standards  (Nov.  5,  2010).  See 
also  the  regulatory  flexibility  analysis  regarding 
such  entities  in  77  FR  1182  at  1240  (January  9, 
2012),  77  FR  2136  at  2170  (January  13,  2012),  and 
77  FR  2613  at  2620  (January  19,  2012). 


estimates  that  a  reporting  trader 
submitting  New  Form  40  via  the  web- 
based  portal  will  require  only  three 
hours,  on  an  annualized  basis,  to  " 
complete  the  form.®®® 

The  final  rules  regarding  revised 
§  18.05  will  also  impose  books  and 
records  obligations  upon  a  new  category 
of  market  participants — specifically, 
certain  owners  (but  not  controllers)  of  a 
volume  threshold  account  or  a 
reportable  sub-account.  Such  owners 
may  be  small  entities  under  the  RFA. 

The  Commission  does  not  believe  that 
the  obligation  to  maintain  books  and 
records  under  revised  §  18.05  will 
impose  significant  costs  on  the 
additional  small  entities  subject  to  the 
recordkeeping  requirements  of  such 
section.  The  Commission  expects  that 
such  account  owners  may  largely  rely 
on  the  books  and  records  that  they 
maintain  in  the  ordinary  comrse  of 
business  to  fulfill  the  requirements  of 
revised  §  18.05.  The  Commission  also 
expects  that  a  portion  of  the  accoimt 
owners  subject  to  revised  §  18.05  are 
subject  to  the  position-based 
recordkeeping  requirements  of  current 
§  18.05,330  and  will  not  incur  significant 
costs  expanding  their  recordkeeping 
practices  to  comply  with  revised 
§  18.05.  To  the  extent  that  certain  small 
entities  are  required  to  modify  thmr 
practices  to  comply  with  the  volume- 
based  recordkeeping  requirements  of 
revised  §  18.05,  the  Commission 
believes  that  the  resulting  economic 
burden  will  be  appropriate,  because  this 
requirement  will:  (a)  Ensure  that  (i) 
owners  of  volvune  threshold  accounts 
and  reportable  sub-accounts  and  (ii) 
owners  of  reportable  positions  are 
subject  to  equivalent  recordkeeping 
obligations  under  §  18.05,  and  therefore* 
maintain  books  and  records  in  a 
consistent  format;  and  (b)  promote  the 
Commission’s  surveillance  and 
investigatory  functions  to  better  deter 
price  manipulation  and  other 
disruptions  of  market  integrity. 

List  of  Subjects 
17CFRPart  15 

Brokers,  Commodity  futures. 
Reporting  and  recordkeeping 
requirements. 

17CFRPart  17 

Brokers,  Commodity  futures. 
Reporting  and  recordkeeping 
requirements. 

17CFRPartl8 

Commodity  futiures.  Reporting  and 
recordkeeping  requirements. 


389  5ge  supra  section  Vni(A). 

390  1  7  CFR  18.05. 
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17CFRPart20 

Physical  commodity  swaps.  Swap 
dealers,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  stated  in  the 
preamble,  the  Commodity  Futures 
Trading  Commission  amends  17  CFR 
parts  15, 17, 18,  and  20  as  follows: 

PART  15— REPORTS--GENERAL 
PROVISIONS 

■  1.  The  authority  citation  for  part  15 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  2,  5,  6a,  6c,  6f,  6g,  6i, 

6k,  6m,  6n,  7,  7a,  9, 12a,  19,  and  21,  as 
amended  by  Title  VII  of  the  Dodd-Frank  Wall 
Street  Reform  and  Consumer  Protection  Act, 
Pub.  L  111-203, 124  Stat.  1376  (2010). 

■  2.  Amend  §  15.00  by  revising 
paragraph  (q)  and  adding  paragraphs  (t) 
through  (dd)  to  read  as  follows: 

S  15.00  Definitions  of  terms  used  in  parts 
15  to  19,  and  21  of  this  chapter. 
***** 

(q)  Reporting  market  means  a 
designated  contract  market  or  a 
registered  entity  under  section  la(40)  of 
the  Act. 

***** 

(t)  Control  means  to  actually  direct,  by 
power  of  attorney  or  otherwise,  the 
trading  of  a  special  account  or  a 
consolidated  account.  A  special  account 
or  a  consolidated  account  may  have 
more  than  one  controller. 

(u)  Reportable  trading  volume  me€ms 
contract  trading  volume  that  meets  or 
exceeds  the  level  specified  in  §  15.04. 

(v)  Omnibus  account  means  emy 
.  trading  account  that  one  futures 

commission  merchant,  clearing  member 
or  foreign  broker  carries  for  another  and 
in  which  the  transactions  of  multiple 
individual  Accounts  are  combined.  The 
identities  of  the  holders  of  the 


individual  accounts  are  not  generally 
known  or  disclosed  to  the  carrying  firm. 

(w)  Omnibus  account  originator 
means  any  futures  commission 
merchant,  clearing  member  or  foreign 
broker  that  executes  trades  for  one  or 
more  customers  via  one  or  more 
accounts  that  are  part  of  an  omnibus 
account  carried  by  another  futures 
commission  merchant,  clearing  member 
or  foreign  broker. 

(x)  Volume  threshold  account  means 
any  trading  account  that  carries 
reportable  trading  volume  on  or  subject 
to  the  rules  of  a  reporting  market  that  is 
a  board  of  trade  designated  as  a  contract 
market  under  section  5  of  the  Act  or  a 
swap  execution  facility  registered  under 
section  5h  of  the  Act. 

(y)  Omnibus  volume  threshold 
account  means  any  trading  account  that, 
on  an  omnibus  basis,  carries  reportable 
trading  volume  on  or  subject  to  the  rules 
of  a  reporting  market  that  is  a  board  of 
trade  designated  as  a  contract  market 
under  section  5  of  the  Act  or  a  swap 
execution  facility  registered  under 
section  5h  of  the  Act. 

(z)  Omnibus  reportable  sub-account 
means  any  trading  sub-account  of  an 
omnibus  volume  threshold  account, 
which  sub-account  executes  reportable 
trading  volmne  on  an  omnibus  basis. 
Omnibus  reportable  sub-account  also 
means  any  trading  account  that  is  itself 
an  omnibus  account,  executes 
reportable  trading  volume,  and  is  a  sub¬ 
account  of  another  omnibus  reportable 
sub-account. 

(aa)  Reportable  sub-account  means 
any  trading  sub-account  of  an  omnibus 
volume  threshold  account  or  omnibus 
reportable  sub-account,  which  sub¬ 
account  executes  reportable  trading 
volume. 

(bb)  Trading  account  controller 
means,  for  reports  specified  in  §  17.01(a) 
of  this  chapter,  a  natural  person  who  by 
power  of  attorney  or  otherwise  actually 


directs  the  trading  of  a  trading  account. 
A  trading  account  may  have  more  than 
one  controller. 

(cc)  Volume  threshold  account 
controller  means  a  natural  person  who 
by  power  of  attorney  or  otherwise 
actually  directs  the  trading  of  a  volume 
threshold  account.  A  volume  threshold 
account  may  have  more  than  one 
controller. 

(dd)  Reportable  sub-account 
controller  means  a  natural  person  who 
by  power  of  attorney  or  otherwise 
actually  directs  the  trading  of  a 
reportable  sub-account.  A  reportable 
sub-account  may  have  more  tham  one 
controller. 

■  3.  In  §  15.01,  revise  paragraph  (c)  to  , 
read  as  follows: 

§  1 5.01  Persons  required  to  report 
***** 

(c)  As  specified  in  part  18  of  this 
chapter: 

(1)  Traders  who  own,  hold,  or  control 
reportable  positions; 

(2)  Volume  threshold  account, 
controllers; 

(3)  Persons  who  own  volume 
threshold  accounts; 

(4)  Reportable  sub-account 
controllers;  and 

(5)  Persons  who  own  reportable  sub¬ 
accounts. 

***** 

■  4.  Revise  §  15.02  to  read  as  follows: 

§15.02  Reporting  forms. 

Forms  on  which  to  report  may  be 
obtained  from  any  office  of  the 
Commission  or  via  the  Internet  {http:// 
www.cftc.gov).  Forms  to  be  used  for  the 
filing  of  reports  follow,  and  persons 
required  to  file  these  forms  may  be 
determined  by  referring  to  the  rule 
listed  in  the  column  opposite  the  form 
number. 


Form  No.  Title 


40 .  Statement  of  Reporting  Trader  ., . . . 

101  .  Positions  of  Special  Accounts . . . 

102  .  Identification  of  Special  Accounts.  Volume  Threshold  Accounts,  and  Consolidated  Accounts 

204  .  Cash  Positions  of  Grain  Traders  (including  Oilseeds  and  Products)  . . 

304  .  Ceish  Positions  of  Cotton  Traders . . . . 

71  . I  Identification  of  Omnibus  Accounts  and  Sub-accounts  . 


(Approved  by  the  Office  of  Management 
and  Budget  under  control  numbers  3038- 
0007,  3038-0009,  and  3038-0103.) 

■  5.  Add  §  15.04  to  read  as  follows: 

§  1 5.04  Reportable  trading  volume  level. 

The  volume  quantity  for  the  purpose 
of  reports  filed  under  parts  17  and  18  of 
this  chapter  is  trading  volume  of  50  or 


more  contracts,  during  a  single  trading 
day,  on  a  single  reporting  market  that  is 
a  board  of  trade  designated  as  a  contract 
market  under  section  5  of  the  Act  or  a 
swap  execution  facility  registered  under 
section  5h  of  the  Act,  in  all  instruments 
that  such  reporting  market  designates 
with  the  same  product  identifier 


(including  purchases  and  sales,  and 
inclusive  of  all  expiration  months). 

PART  17— REPORTS  BY  REPORTING 
MARKETS,  FUTURES  COMMISSION 
MERCHANTS,  CLEARING  MEMBERS, 
AND  FOREIGN  BROKERS 

■  6.  The  authority  citation  for  part  17  is 
revised  to  read  as  follows: 
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Authority:  7  U.S.C.  2,  6a,  6c,  6d,  6f,  6g,  6i, 
6t,  7,  7a,  and  12a,  as  amended  by  Title  VII 
of  the  Dodd-Frank  Wall  Street  Reform  and 
Consumer  Protection  Act,  Pub.  L.  111-203, 
124  Stat.  1376  (2010). 

■  7.  In  §  17.00,  revise  paragraph 
(g)(2)(iii)  to  read  as  follows: 

§  17.00  Information  to  be  furnished  by 
futures  commission  merchants,  clearing 
members  and  foreign  brokers. 
***** 


(iii)  Account  Number.  A  unique 
identifier  assigned  by  the  reporting  firm 
to  each  special  account.  The  field  is  zero 
filled  with  the  account  number  right- 
justified.  Assignment  of  the  account 
number  is  subject  to  the  provisions  of 
paragraph  (b)  of  this  section  and 
appendix  A  of  this  part  (Form  102). 

*  '  *  '  *  *  * 

■  8.  Revise  §  17.01  to  read  as  follows: 

§  17.01  Identification  of  special  accounts, 
volume  threshold  accounts,  and  omnibus 
accounts. 

(a)  Identification  of  special  accounts. 
When  a  special,  account  is  reported  for 
the  first  time,  the  futures  commission 
merchant,  clearing  member,  or  foreign 
broker  shall  identify  the  special  account 
to  the  Commission  on  Form  102,  in 
accordance  with  the  form  instructions 
and  as  specified  in  §  17.02(b). 

(b)  Identification  of  volume  threshold 
accounts.  Each  clearing  member  shall 
identify  and  report  its  volume  threshold 
accounts  to  the  Commission  on  Form 
102,  in  accordance  with  the  form 
instructions  and  as  specified  in 

§  17.02(c). 

(c)  Identification  of  omnibus  accounts 
and  sub-accounts.  Each  originator  of  an 
omnibus  volume  threshold  account 
identified  in  Form  102  or  an  omnibus 
reportable  sub-account  identified  in 
Form  71  shall,  after  a  special  call  upon 
such  originator  by  the  Commission  or  its 
designee,  file  with  the  Commission  an 
“Identification  of  Omnibus  Accounts 
and  Sub-Accounts”  on 'Form  71,  to  be 
completed  in  accordance  with  the 
instructions  thereto,  at  such  time  and 
place  as  directed  in  the  call. 

(d)  Exclusively  self-cleared  contracts. 
Unless  determined  otherwise  hy  the 
Commission,  reporting  markets  that  list 
exclusively  self-cleared  contracts  shall 
meet  the  requirements  of  paragraphs  (a) 
and  (b)  of  this  section,  as  they  apply  to 
trading  in  such  contracts  by  all  clearing 
members,  on  behalf  of  all  clearing 
members. 

(e)  Special  call  provision.  Upon  a  call 
by  the  Commission  or  its  designee,  the 
reports  required  to  be  filed  by  futures 
commission  merchants,  clearing 


members,  foreign  brokers,  and  reporting 
markets  under  paragraphs  (a)  through 
(d)  of  this  section  shall  be  submitted 
within  24  hours  of  the  Commission  or 
its  designee’s  request  in  accordance 
with  the  instructions  accompanying  the 
request. 

■  9.  Amend  §  17.02  by  revising  the 
introductory  text  and  paragraph  (b)  and 
adding  paragraph  (c)  to  read  as  follows: 

§  1 7.02  Form,  manner  and  time  of  filing 
reports. 

Unless  otherwise  instructed  by  the 
Commission  or  its  designee,  the  reports 
required  to  be  filed  by  reporting 
markets,  futures  commission  merchants, 
clearing  members,  and  foreign  brokers 
under  §§  17.00  and  17.01  shall  be  filed 
as  specified  in  paragraphs  (a)  through 
(c)  of  this  section. 

*  *  *  *  * 

(b)  Section  17.01(a)  reports.  For  data 
submitted  pursuant  to  §  17.01(a)  on 
Form  102: 

(1)  Form  of  submission.  Form  102 
must  be  submitted  to  the  Commission  in 
the  form  and  manner  provided  on 
www.cftc.gov. 

(2)  Time  of  submission.  For  each 
account  that  becomes  reportable  as  a 
special  account,  the  futures  commission 
merchant,  clearing  member,  or  foreign 
broker,  as  appropriate,  shall  submit  a 
Form  102  to  the  Commission,  in 
accordance  with  the  instructions 
thereto,  and  in  the  manner  specified  by 
the  Commission  or  its  designee.  Such 
form  shall  be  submitted  in  accordance 
with  the  instructions  and  schedule  set 
forth  in  paragraphs  (b)(2)(i)  and  (ii)  of 
this  section: 

(i)  The  applicable  reporting  party 
shall  submit  a  completed  Form  102  to 
the  Commission  no  later  than  9  a.m.  on 
the  business  day  following  the  date  on 
which  the  special  account  becomes 
reportable,  or  on  such  other  date  as 
directed  by  special  call  of  the 
Commission  or  its  designee,  and  as 
periodically  required  thereafter  by 
paragraphs  (b)(3)  and  (4)  of  this  section. 
Such  form  shall  include  all  required 
information,  including  the  names  of  the 
owner(s)  and  controller(s)  of  each  ^ 
trading  account  that  is  not  an  omnibus 
account,  and  that  comprises  a  special 
account  reported  on  the  form,  provided 
that,  with  respect  to  such  owners(s)  and 
controller (s),  information  other  than  the 
names  of  such  parties  may  be  reported 
in  accordance  with  the  instructions  and 
schedule  set  forth  in  paragraph  (b)(2)(ii) 
of  this  section.  Unless  otherwise 
specified  by  the  Commission  or  its 
designee,  the  stated  time  is  eastern  time 
for  information  concerning  markets 
located  in  that  time  zone,  and  central 


time  for  information  concerning  all 
other  markets. 

(ii)  With  respect  to  the  owner(s)  and 
controller(s)  of  each  trading  accoimt  that 
is  not  an  omnibus  account,  and  that 
comprises  a  special  account  reported  on 
Form  102,  information  other  than  the 
names  of  such  parties  must  be  provided 
on  Form  102,  no  later  than  9  a.m.  on  the 
.third  business  day  following  the  date  on 
which  the  special  accoimt  becomes 
reportable,  or  on  such  other  date  as 
directed  by  special  call  of  the 
Commission  or  its  designee,  and  as 
periodically  required  thereafter  by 
paragraphs  (b)(3)  emd  (4)  of  this  section. 
Unless  otherwise  specified  by  the 
Commission  or  its  designee,  the  stated 
time  is  eastern  time  for  information 
concerning  markets  located  in  that  time 
zone,  and  central  time  for  information 
concerning  all  other  markets. 

(3)  Change  updates.  If  any  change 
causes  the  information  filed  by  a  futures 
commission  merchant,  clearing  member, 
or  foreign  broker  on  a  Form  102  for  a 
special  account  to  no  longer  be  accurate, 
then  such  futures  commission 
merchant,  clearing  member,  or  foreign 
broker  shall  file  an  updated  Form  102 
with  the  Commission  in  accordance 
with  the  instructions  and  schedule  set 
forth  in  paragraphs  (b)(2)(i)  and  (ii)  of 
this  section,  or  on  such  other  date  as 
directed  by  special  call  of  the 
Commission,  provided  that,  a  futures 
commission  merchant,  clearing  member, 
or  foreign  broker  may  stop  providing 
change  updates  for  a  Form  102  that  it 
has  submitted  to  the  Commission  for 
any  special  account  upon  notifying  the 
Commission  or  its  designee  that  the 
account  in  question  is  no  longer 
reportable  as  a  special  account  and  has 
not  been  reportable  as  a  special  account 
for  the  past  six  months. 

(4)  Refresh  updates.  For  Special 
Accounts — Starting  on  a  date  specified 
by  the  Commission  or  its  designee  and 
at  the  end  of  each  annual  increment 
thereafter  (or  such  other  date  specified 
by  the  Commission  or  its  designee  that 
is  equal  to  or  greater  than  six  months), 
each  futures  commission  merchant, 
clearing  member,  or  foreign  broker  shall 
resubmit  every  Form  102  that  it  has 
submitted  to  the  Commission  for  each  of 
its  special  acco'lints,  provided  that,  a 
futures  commission  merchant,  clearing 
member,  or  foreign  broker  may  stop 
providing  refresh  updates  for  a  Form 
102  that  it  has  submitted  to  the 
Commission  for  any  special  account 
upon  notifying  the  Commission  or  its 
designee  that  the  account  in  question  is 
no  longer  reportable  as  a  special  account 
and  has  not  been  reportable  as  a  special 
account  for  the  past  six  months. 
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(c)  Section  17.01(b)  reports.  For  data 
submitted  pursuant  to  §  17.01(b)  on 
Form  102: 

(1)  Form  of  submission.  Form  102 
must  be  submitted  to  the  Commission  in 
the  form  cmd  manner  provided  on 
www.cftc.gov. 

(2)  Time  of  submission.  For  each 
accoimt  that  becomes  reportable  as  a 
voliune  threshold  account,  the  clearing 
member  shall  submit  a  Form  102  to  the 
Commission,  in  accordance  with  the 
instructions  thereto,  and  in  the  manner 
specified  by  the  Commission  or  its 
designee.  Such  form  shall  be  submitted 
in  accordance  with  the  instructions  and 
schedule  set  forth  in  paragraphs  (c)(2)(i) 
and  (ii)  of  this  section: 

(i)  The  clearing  member  shall  submit 
a  completed  Form  102  to  the 
Commission  no  later  than  9  a.m.  on  the 
business  day  following  the  date  on 
which  the  volume  threshold  account 
becomes  reportable,  or  on  such  other 
date  as  directed  by  special  call  of  the 
Commission  or  its  designee,  and  eis 
periodically  required  thereafter  by 
paragraphs  (c)(3)  and  (4)  of  this  section. 
Such  form  shall  include  all  required 
information,  including  the  names  of  the 
ownerfs)  and  controller(s)  of  each 
volume  threshold  account  reported  on 
the  form  that  is  not  an  omnibus  account, 
provided  that,  with  respect  to  such 
owners(s)  and  controller(s),  information 
other  than  the  names  of  such  parties 
may  be  reported  in  accordance  with  the 
instructions  and  schedule  set  forth  in 
paragraph  (c)(2)(ii)  of  this  section. 

Unless  otherwise  specified  by  the 
Commission  or  its  designee,  the  stated 
time  is  eastern  time  for  information 
concerning  markets  located  in  that  time 
zone,  and  central  time  for  information 
concerning  alHither  markets. 

(ii)  With  respect  to  the  owner(s)  and 
controller(s)  of  each  volume  threshold 
account  reported  on  Form  102  that  is 
not  an  omnibus  account,  information 
other  than  the  names  of  such  parties 
must  be  provided  on  Form  102  no  later 
than  9  a.m.  on  the  third  business  day 
following  the  date  on  which  the  volume 
threshold  account  becomes  reportable, 
or  on  such  other  date  as  directed  by 
special  call  of  the  Commission  or  its 
designee,  and  as  periodically  required 
thereafter  by  paragraphs  (c)(3)  and  (4)  of 
this  section.  Unless  otherwise  specified 
by  the  Commission  or  its  designee,  the 
stated  time  is  eastern  time  for 
information  concerning  markets  located 
in  that  time  zone,  and  central  time  for 
information  concerning  all  other 
markets. 

(3)  Change  updates.  If  any  change 
causes  the  information  filed  by  a 
clearing  member  on  a  Form  102  for  a 
volume  threshold  account  to  no  longer 


be  accurate,  then  such  clearing  member 
shall  file  an  updated  Form  102  with  the 
Commission  in  accordance  with  the 
instructions  and  schedule  set  forth  in 
paragraphs  (c)(2)(i)  and  (ii)  of  this 
section,  or  on  such  other  date  as 
directed  by  special  call  of  the 
Commission,  provided  that,  a  clearing 
member  may  stop  providing  Form  102 
change  updates  for  a  volume  threshold 
account  upon  notifying  the  Commission 
or  its  designee  that  the  volume 
threshold  account  executed  no  trades  in 
any  product  in  the  past  six  months  on 
the  reporting  market  at  which  the 
volume  threshold  account  reached  the 
reportable  trading  volume  level. 

(4)  Refresh  updates.  For  Volume 
Threshold  Accounts — Starting  on  a  date 
specified  by  the  Commission  or  its 
designee  and  at  the  end  of  each  annual 
increment  thereafter  (or  such  other  date 
specified  by  the  Commission  or  its 
designee  that  is  equal  to  or  greater  than 
six  months),  each  clearing  member  shall 
resubmit  every  Form  102  that  it  has 
submitted  to  the  Commission  for  each  of 
its  volume  threshold  accounts,  provided 
that,  a  clearing  member  may  stop 
providing  refi’esh  updates  for  a  Form 
102  that  it  has  submitted  to  the 
Commission  for  any  volume  threshold 
account  upon  notifying  the  Commission 
or  its  designee  that  the  volume 
threshold  account  executed  no  trades  in 
any  product  in  the  past  six  months  on 
the  reporting  market  at  which  the 
volume  threshold  account  reached  the 
reportable  trading  volume  level. 

■  10.  Revise  §  17.03  to  read  as  follows: 

§  1 7.03  Delegation  of  authority  to  the 
Director  of  the  Office  of  Data  and 
Technology  or  the  Director  of  the  Division 
of  Market  Oversight. 

The  Commission  hereby  delegates, 
until  the  Commission  orders  otherwise, 
the  authority  set  forth  in  the  peiragraphs 
below  to  either  the  Director  of  the  Office 
of  Data  and  Technology  or  the  Director 
of  the  Division  of  Market  Oversight,  as 
indicated  below,  to  be  exercised  by  such 
Director  or  by  such  other  employee  or 
employees  of  such  Director  as 
designated  fi'om  time  to  time  by  such 
Director.  The  Director  of  the  Office  of 
Data  and  Technology  or  the  Director  of 
the  Division  of  Market  Oversight  may 
'  submit  to  the  Commission  for  its 
consideration  any  matter  which  has 
been  delegated  to  such  Director  in  this 
paragraph.  Nothing  in  this  paragraph 
prohibits  the  Commission,  at  its 
election,  from  exercising  the  authority 
delegated  in  this  paragraph. 

(a)  Pursuant  to  §  17.00(a)  and  (h),  the 
authority  shall  be  designated  to  the 
Director  of  the  Office  of  Data  and 
Technology  to  determine  whether 


futures  commission  merchants,  clearing 
members  and  foreign  brokers  can  report 
the  information  required  under 
§  17.00(a)  and  (h)  .on  series  ‘01  forms  or 
using  some  other  format  upon  a 
determination  that  such  person  is 
unable  to  report  the  information  using 
the  format,  coding  structure  or 
electronic  data  transmission  procedures 
otherwise  required. 

(b)  Pursuant  to  §  17.02,  the  authority 
shall  be  designated  to  the  Director  of  the 
Office  of  Data  and  Technology  to 
instruct  or  approve  the  time  at  which 
the  information  required  under  §§  17.00 
and  17.01(a)  and  (b)  must  be  submitted 
by  futures  commission  merchants, 
clearing  members  and  foreign  brokers 
provided  that  such  persons  are  unable 
to  meet  the  requirements  set  forth  in 
§17.02. 

(c)  Pursuant  to  §  17.01,  the  authority 
shall  be  designated  to  the  Director  of  the 
Office  of  Data  and  Technology  to 
determine  whether  to  permit  an 
authorized  representative  of  a  firm  filing 
the  Form  102  or  person  filing  the  Form 
71  to  use  a  means  of  authenticating  the 
report  other  than  by  signing  the  Form 
102  or  Form  71  and,  if  so,  to  determine 
the  alternative  means  of  authentication 
that  shall  be  used. 

(d)  Pursuant  to  §  17.00(a),  the 
authority  shall  be  designated  to'the 
Director  of  the  Office  of  Data  and 
Technology  to  approve  a  format  and 
coding  structure  other  than  that  set  forth 
in  §  17.00(g). 

-  (e)  Pursuant  to  §  17.01(c),  the 
authority  shall  be  designated  to  the 
Director  of  the  Office  of  Data  and 
Technology  to  make  special  calls  on 
omnibus  volume  threshold  account 
originators  and  omnibus  reportable  sub¬ 
account  originators  for  information  as 
set  forth  in  §  17.01(c). 

(f)  Pursuant  to  §  17.02(b)(4),  the 
authority  shall  be  designated  to  the 
Director  of  the  Division  of  Market 
Oversight  to  determine  the  date  nn 
which  each  futures  commission  ' 
merchant,  clearing  member,  or  foreign 
broker  shall  update  or  otherwise 
resubmit  every  Form  102  that  it  has 
submitted  to  the  Commission  for  each  of 
its  special  accounts. 

(g)  Pursuant  to  §  17.02(c)(4),  the 
auffiority  shall  be  designated  to  the 
Director  of  the  Division  of  Market 
Oversight  to  determine  the  date  on 
which  each  clearing  member  shall 
update  or  otherwise  resubmit  every 
Form  102  that  it  has  submitted  to  the 
Commission  for  each  of  its  volume 
threshold  accounts. 

■  11.  Add  appendix  A  to  part  17  to  read 
as  follows: 


Federal  Register/ Vol.  78,  No.  222 /Monday,  November  18,  2013 /Rules  and  Regulations’  69233 


Appendix  A  to  Part  17 — Form  102  submitted  in  an  electronic  format  pursuant  to 

the  rules  in  part  17,  either  via  the 


Note:  This  Appendix  is  a  representation  of  Commission’s  web  portal  or  via  XML-based,  . 
the  final  reporting  form,  which  will  be  secure  FTP  transmission. 

CFTC  FORM  102 

Identification  of  Special  Accounts,  Volume  Threshold 
Accounts,  and  Consolidated  Accounts 


NOTICE:  Failure  to  file  a  report  required  by  the  Commodity  Exchange  Act  (“CEA”  or  the  “Act”)^  and  the 
regulations  thereunder,^  or  the  filing  of  a  report  with  the  Commodity  Futures  Trading  Commission  (“CFTC”  or 
“Commission”)  that  includes  a  false,  misleading  or  fraudulent  statement  or  omits  material  facts  that  are  required  to 
be  reported  therein  or  are  necessary  to  make  the  report  not  misleading,  may  (a)  constitute  a  violation  of  section 
6(c)(2)  of  the  Act  (7  U.S.C.  9),  section  9(a)(3)  of  the  Act  (7  U.S.C.  13(a)(3)),  and/or  section  1001  of  Title  18, 
Crimes  and  Criminal  Procedure  (18  U.S.C.  1001)  and  (b)  result  in  punishment  by  fine  or  imprisonment,  or  both. 

^  PRIVACY  ACT  NOTICE 

The  Commission’s  authority  for  soliciting  this  information  is  granted  in  sections  4a,  4c(b),  4g,  4i  and  8  of  the  CEA 
and  related  regulations  (see,  e.g..  17  CFR  §  17.01(b)).  The  information  solicited  from  entities  and  individuals 
engaged  In  activities  covered  by  the  CEA  is  required  to  be  provided  to  the  CFTC,  and  failure  to  comply  may  result 
in  the  imposition  of  criminal  or  administrative  sanctions  (see,  e^,  7  U.S.C.'sections  9  and  13a-1,  and/or  18 
U.S.C.  1001).  The  information  requested  is  most  commonly  used  in  the  Commission’s  market  and  trade  practice 
surveillance  activities  to  (a)  provide  information  concerning  the  size  and  composition  of  the  commodity  derivatives 
markets,  (b)  permit  the  Commission  to  monitor  and  enforce  speculative  position  limits  and  (c)  enhance  the 
Commission’s  trade  surveillance  data.  The  requested  information  may  be  used  by  the  Commission  in  the  conduct 
of  investigations  and  litigation  and,  in  limited  circumstances, ’may  be  made  public  in  accordance  with  provisions  of 
the  CEA  and  other  applicable  laws.  It  may  also  be  disclosed  to  other  government  agencies  and  to  contract 
markets  to  meet  resp>onsibilities  assigned  to  them  by  law.  The  information  will  be  maintained  in,  and  any 
additional  disclosures  will  be  made  in  accordance  with,  the  CFTC  System  of  Records  Notices,  available  on 


'  7  U.S.C.  section  1,  etseq. 

^  Unless  otherwise  noted,  the  rules  and  regulations  referenced  in  this  notice  are  found  in  chapter  1  of  title  17  of  the 
Code  of  Federal  Regulations;  17  CFR  Chapter  1  et^eq. 
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BACKGROUND  &  INSTRUCTIONS  > 

17  CFR  17.01(a)  requires  each  futures  commission  merchant,  clearing  member,  or  foreign  broker  to  identify  and 
report  its  special  accounts  to  the  Commission  on  Form  102.  17  CFR  17.01(b)  requires  each  clearing  member  to 
identify  and  report  its  volume  threshold  accounts  to  the  Commission  on  Form  102.  In  addition,  17  CFR  20.5 
require  each  reporting  entity  holding  or  carrying  a  consolidated  account  with  a  reportable  position  to  identify  and 
report  the  counterparty  of  such  account  to  the  Commission  by  submitting  a  102S  filing.  As  appropriate,  please 
follow  the  instructions  below  to  generate  and  submit  the  required  report  or  filing.  Unless  the  context  requires 
otherwise,  the  terms  used  herein  shall  have  the  same  meaning  as  ascribed  in  parts  15  to  21  of  the  Commission’s 
regulations. 

Complete  Form  102  as  follows: 

General  Information  -  Cover  Sheet;  All  filers.  -  - 

Section  102A;  '  Only  complete  when  submitting  Form  102  for  a  special  account. 

Section  102B:  Only  complete  when  submitting  Form  102  for  a  volume  threshold 

account. 

Section  102S:  Only  complete  when  submitting  a  102S  filing. 

Signature/Authentication;  All  filers. 


Submitting  Form  102:  Once  completed,  please  submit  this  form  to  the  Commission  pursuant  to  the  instructions  , 
on  www.cflc.gov  or  as  otherwise  directed  by  Commission  staff.  If  submission  attempts  fail,  the  reporting  trader 
shall  contact  the  Commission  at  techsupport@cftc.gov  for  further  technical  support. 


Please  be  advised  that  pursuant  to  5  CFR  1320.5(b)(2)(i),  you  are  not  required  to  respond  to  this  collection  of 
information  unless  it  displays  a  currently  valid  OMB  control  number. 
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General  Information  -  Cover  Sheet. 

Please  indicate  the  type  of  account  to  be  reported  (choose  only  one): 


Special  Account  (please  complete  section  102A) 

□ 

Volume  Threshold  Account  102  (please  complete  section  102B) 

□ 

Consolidated  Account  102S  filing  (please  complete  section  102S) 

•  □ 

Reporting  Firm  Contact  Information:^ 

Whether  submitting  Form  102  for  a  special  account,  volume  threshold  account,  or  as  a  102S  filing 
for  a  consolidated  account,  please  provide  the  contact  information  of  the  reporting  firm  and,  as 
applicable,  indicate  whether  the  reporting  firm  is  a  futures  commission  merchant,  clearing 
member,  foreign  broker,  and/or  swap  dealer.  In  addition,  provide  the  reporting  firm’s  reporting 
firm  ID.'* 

Name  of  Reporting  Firm:  [For  each  field,  check  box  if  field  reported  to  LEI  provider  in 

lieu  of  reported  on  this  form  □] 

Street  Address: 

City: 

State: 

Country: 

Zip/Postai  Code: 

Reporting  Firm  Contact  Name  (a  natural  person.  “Contact”): 

Contact  Job  Title: 

Contact  Phone  Number:^ 

Contact  Email  Address: 

Firm  Website: 

Firm  NFA  ID  (if  any): 

Firm  Legal  Entity  Identifier  (if  any):® 

Reporting  Firm  Tvpe(s)  (mark  all  that  apply): 


^  The  term  “reporting  firm”  as  used  herein  may  refer  to  a  futures  commission  merchant,  clearing  member,  foreign 
broker,  swap  dealer,  or  other  reporting  entity,  as  appropriate. 

^  The  “reporting  firm  ID”  is  an  alpha-numeric  identifier  assigned  by  the  Commission. 

^  Please  provide  a  direct  number,  without  any  telephone  extension.  Non-U. S.  respondents  should  also  provide  the 
applicable  international  area  code. 

®  If  the  Firm  Legal  Entity  Identifier  was  issued  by  the  CICI  Utility  (or  by  any  other  CFTC-accepted  LEI  provider), 
then  the  reporting  party  is  not  required  to  report  any  of  the  fields  marked  above  in  bold  and  italics  (Name  of 
Reporting  Firm,  Street  Address,  City,  State,  Country,  and  Zip/Postal  Code  (collectively,  the  “Optional  Fields”)) 
that  were  reported  to  the  CICI  Utility  (or  other  CFTC-accepted  LEI  provider)  and  are  associated  with  this  Firm 
Legal  Entity  Identifier.  Furthermore,  in  the  event  the  CICI  Utility  (or  any  other  CFTC-accepted  LEI  provider)  is 
modified  in  the  future  to  accept  any  of  the  underlined  fields  above  (the  “Supplemental  Fields”),  then  the  reporting 
party  will  not  be  required  to  report  any  of  the  Supplemental  Fields  that  were  reported  to  the  CICI  Utility  (or  other 
CFTC-accepted  LEI  provider)  and  are  associated  with  this  Firm  Legal  Entity  Identifier.  Reporting  parties  that 
take  advantage  of  such  relief  from  duplicative  reporting  when  making  their  web-based  or  FTP  submission  should 
check  the  box  in  the  web  form  corresponding  to  the  appropriate  field  (or  make  appropriate  changes  to  their  FTP 
data  submission)  to  indicate  that  the  omitted  information  has  been  reported  to  an  LEI  provider. 
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□  Futures  commission  merchant 

□  Clearing  member 

□  Foreign  broker 

□  Swap  dealer 

□  Other; _ ■ 

Reporting  Firm  ID: 
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Section  102A  -  Identifying  and  reporting  a  special  account. 

>  1.  New/Modified  Indicator:  '  ' 

□  Special  account  being  reported  for  the  first  time 

□  '  Re-submitted  or  modified  Information  for  a  previously 

reported  special  account 

2.  Special  Account  Origination. 

For  each  special  account,  indicate  whether  the  account  is  being  reported  based  on  ownership 
of  a  reportable  position,  control  of  a  reportable  position,  both  ownership  and  control  of  a 
reportable  position,  dr  because  it  is  an  omnibus  account  with  a  reportable  position  (choose 
•  only  one): 


Ownership  of  a  reportable  position' 

(complete  questions  3,  4,  6,  9,  and  10) 

□ 

Control  of  a  reportable  position 
(complete  questions  3,  7,  9,  and  10) 

□ 

Ownership  and  control  of  a  reportable  position 
(complete  questions  3,  6,  7,  9,  and  10) 

□ 

Omnibus  account  with  a  reportable  position" 

(complete  questions  3,  5,  8,  9:  and  10) 

□ 

3.  Reporting  number  and  name. ^ 

Provide  the  reporting  number  and  name  of  the  special  account. 

Special  Account  Number: 

Special  Account  Name: 

4.  House  or  Customer  Indicator. 

If  the  reported  special  account  is  being  reported  based  on  ownership  of  a  reportable  position, 
indicate  whether  the  special  account  is  a  house  or  customer  account  of  the  reporting  firm: 

□.  HOUSE 

□  CUSTOMER 


’  Reporting  parties  are  not  required  to  submit  Form  102A  based  solely  on  ownership  of  a  reportable  position  at 
this  time. 

*  Omnibus  accounts  are  accounts  that  one  futures  commission  merchant,  clearing  member  or  foreign  broker 
carries  for  another  in  which  the  transactions  of  multiple  individual  accounts  are  combined.  The  identities  of  the 
holders  of  the  individual  accounts  are  not  generally  known  or  disclosed  to  the  carrying  firm. 

’  Reporting  firms  shall  assign  a  reporting  number  and  name  to  each  special  account  when  it  is  reportable  for  the 
first  time  in  futures  or  options  on  futures.  If  an  account  has  been  assigned  a  number  and  name  for  reporting  in 
futures  (options),  use  the  same  number  and  name  for  reporting  options  (futures).  Such  reporting  number  and  name 
must  not  be  changed  or  assigned  to  any  other  special  account  without  the  prior  approval  of  the  Commission. 
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5.  Omnibus  Account  Information.  •  ‘ 

If  the  reported  special  account  is  an  omnibus  account,  indicate  whether  the  account  is  a 
house  or  customer  omnibus  account;’” 

•  -  .  □  HOUSE 

□  CUSTOMER 


6.  Special  Account  Owner(s)  Contact  iiifbrmation. 

Provide  the  following  information  regarding  the  owner  of  this  special  account.  Owners 
may  be  natural  persons  or  any  type  of  legal  entity. 

Indicate  whether  the  owner  is  a  legal  entity  or  a  natural  person: 

Legal  entity:  □ 

Natural  person:  □ 

Name  of  Special  Account  Owner:  [For  each  field,  check  box  if  field  reported  to 

LEI  provider  in  lieu  of  reported  on  this  form  □] 

Street  Address: 

City: 

State: 

Country: 

Zip/Postal  Coder 
Phone  Number:” 

Email  Address: . 

Contact  Name  fif  owner  not  a  natural  oersonl: 

Contact  Job  Title: 

•  Contact  Relationship  to  ^ner: 

•  ,  Contact  Phone  Number:’^ 

Contact  Email  /Address: 

Owner  Website  (if  anvV.’^ 

Owner  NFA  ID  fif  any): 

Owner  Legal  Entity  Identifier  (if  any):’^ 


House  omnibus  accounts  exclusively  contain  the  proprietary  accounts  of  the  omnibus  account  originator. 
Customer  omnibus  accounts  contain  the  accounts  of  customers  of  the  omnibus  account  originator.  It  is  the 
obligation  of  the  omnibus  account  originator  to  correctly  identify  the  onmibus  account  type  to  the  reporting  entity. 
'  ‘  Please  provide  a  direct  number,  without  any  telephone  extension.  Non-U.S.  respondents  should  also  provide 
the  applicable  international  area  code.  .  *  ‘ 

Please  provide  a  direct  number,  without  any  telephone  extension.  Non-U.S.  respondents  should  also  provide 
the  applicable  international  area  code. 

The  website  and  NFA  ID  requested  in  this  question  are  only  required  to  be  reported  to  the  extent  the  respondent 
has  this  information  available  in  its  records.  Respondents  are  not  required  to  poll  customers  or  other  parties  for 
the  website  and  NFA  ID  if  this  information  has  not  been  previously  collected. 

If  the  Owner  Legal  Entity  Identifier  was  issued  by  the  CICI  Utility  (or  by  any  other  CFTC-accepted  LEI 
provider),  then  the  reporting  party  is  not  required  to  report  any  of  the  fields  marked  above  in  bold  and  italics 
(Name  of  Special  Account  Owner,  Street  Address,  City,  State,  Country,  and  Zip/Postal  Code  (collectfvely,  the 


Federal  Register /Vol. .78,  No.  222 /Monday,  November  18,  2013 /Rules  ajid  Regulations  69239 

7.  Special  Account  Controller(s)  Contact  Information. 

Provide  the  following  information  regarding  the  controller  of  this  special  account. 

Controllers  may  be  natural  persons  or  any  type  of  legal  entity. 

Indicate  whether  the  controller  is  a  legal  entity  or  a  natural  person: 

Legal  entity;  □ 

Natural  person:  □ 

Name  of  Special  Account  Controller:  [For  each  field,  check  box  if  field  reported 

to  LEI  provider  in  lieu  of  reported  on  this  form  □] 

Street  Address: 

City: 

State: 

Country: 

Zip/Postal  Code: 

Phone  Number:^^ 

Email  Address: 

Contact  Name  (if  controller  not  a  natural  person): 

Contact  Job  Title:  _  * 

Contact  Relationship  to  ^ntroller: 

.  Contact  Phone  Number:^^ 

Contact  Email  Address: 

Controller  Website  (if  anv):^^ 

Controller  NFA  ID  (if  any): 

Controller  Legal  Entity  Identifier  (if  any):^® 


“Optional  Fields”))  that  were  reported  to  the  CICI  Utility  (or  other  CFTC-accepted  LEI  provider)  and  are 
associated  with  this  Owner  Legal  Entity  Identifier.  Furthermore,  in  the  event  the  CICI  Utility  (or  any  other 
CFTC-accepted  LEI  provider)  is  modified  in  the  future  to  accept  any  of  the  underlined  fields  above  (the 
“Supplemental  Fields”),  then  the  reporting  party  will  not  be  required  to  report  any  of  the  Supplemental  Fields  that 
were  reported  to  the  CICI  Utility  (or  other  CFTC-accepted  LEI  provider)  and  are  associated  with  this  Owner 
Legal  Entity  Identifier.  Reporting  parties  that  take  advantage  of  such  relief  from  duplicative  reporting  when 
making  their  web-based  or  FTP  submission  should  check  the  box  in  the  web  form  corresponding  to  the 
appropriate  field  (or  make  appropriate  changes  to  their  FTP  data  submission)  to  indicate  that  the  omitted 
information  has  been  reported  to  an  LEI  provider. 

Please  provide  a  direct  number,  without  any  telephone  extension.  Non-U.S.  respondents  should  also  provide 
the  applicable  international  area  code. 

Please  provide  a  direct  number,  without  any  telephone  extension.  Non-U.S.  respondents  should  also  provide 
the  applicable  international  area  code. 

The  website  and  NFA  ID  requested  in  this  question  are  only  required  to  be  reported  to  the  extent  the  respondent 
has  this  information  available  in  its  records.  Respondents  are  not  required  to  poll  customers  or  other  parties  for 
the  website  and  NFA  ID  if  this  information  has  not  been  previously  collected. 

If  the  Controller  Legal  Entity  Identifier  was  issued  by  the  CICI  Utility  (or  by  any  other  CFTC-accepted  LEI 
provider),  then  the  reporting  party  is  not  required  to  report  any  of  the  fields  marked  above  in  bold  and  italics 
(Name  of  Special  Account  Controller,  Street  Address,  City,  State,  Country,  and  Zip/Postal  Code  (collectively,  the  • 
“Optional  Fields”))  that  were  reported  to  the  CICI  Utility  (or  other  CFTC-accepted  LEI  provider)  and  are 
associated  with  this  Controller  Legal  Entity  Identifier.  Furthermore,  in  the  event  the  CICI  Utility  (or  any  other 
CFTC-accepted  LEf  provider)  is  modified  in  the  future  to  accept  any  of  the  underlined  fields  above  (the 
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8.  Omnibus  Account  Originator  Contact  Information. 

Provide  contact  information  for  the  originator  of  the  omnibus  account  in  this  special 
account. 

>  Name  of  Omnibus  Account  Originator:  [For  each  field,  check  box  if  field 

reported  to  LEI  provider  in  lieu  of  reported  on  this  form  □] 

Street  Address: 

City: 

State: 

Country: 

Zip/Postai  Code: 

Phone  Number:^^ 

Contact  Name: 

Contact  Job  Title: 

Contact  Relationship  to  Originator: 

Contact  Phone  Number:^*^  ^ 

Contact  Email  Address: 

Orioinatpr  Website  Of  anv):^^ 

Originator  NFA  ID  (if  any): 

Originator  Legal  Entity  Identifier  (if  any):“ 


9.  Identification  of  Trading  Account(s)  that  Comprise  the  Special  Account. 


“Supplemental  Fields”),  then  the  reporting  party  will  not  be  required  to  report  any  of  the  Suppleriiental  Fields  that 
were  reported  to  the  CICI  Utility  (or  other  CFTC-accepted  LEI  provider)  and  are  associated  with  this  Controller 
Legal  Entity  Identifier.  Reporting  parties  that  take  advantage  of  such  relief  from  duplicative  reporting  when 
making  their  web-based  or  FTP  submission  should  check  the  box  in  the  web  form  corresponding  to  the 
appropriate  field  (or  make  appropriate  changes  to  their  FTP  data  submission)  to  indicate  that  the  omitted 
information  has  been  reported  to  an  LEI  provider.  ‘  - 

’’  Please  provide  a  direct  number,  without  any  telephone  extension.  Non-U.S.  respondents  should  also  provide 
the  applicable  international  area  code. 

Please  provide  a  direct  number,  without  any  telephone  extension.  Non-U.S.  respondents  should  also  provide 
the  applicable  international  area  code. 

The  website  and  NFA  ID  requested  in  this  question  are  only  required  to  be  reported  to  the  extent  the  respondent 
has  this  information  available  in  its  records.  Respondents  are  not  required  to  poll  customers  or  other  parties  for 
the  website  and  NFA  ID  if  this  information  has  not  been  previously  collected. 

“  If  the  Originator  Legal  Entity  Identifier  was  issued  by  the  CICI  Utility  (or  by  any  other  CFTC-accepted  LEI 
provider),  then  the  reporting  party  is  not  required  to  report  any  of  the  fields  marked  above  in  bold  and  italics 
(Name  of  Omnibus  Account  Originator,  Street  Address,  City,  State,  Country,  and  Zip/Postal  Code  (collectively, 
the  “Optional  Fields”))  that  were  reported  to  the  CICI  Utility  (or  other  CFTC-accepted  LEI  provider)  and  are 
associated  with  this  Originator  Legal  Entity  Identifier.  Furthermore,  in  the  event  the  CICI  Utility  (or  any  other 
CFTC-accepted  LEI  provider)  is  modified  in  the  future  to  accept  any  of  the  underlined  fields  above  (the 
“Supplemental  Fields”),  then  the  reporting  party  will  not  be  required  to  report  any  of  the  Supplemental  Fields  that 
•  were  reported  to  the  CICI  Utility  (or  other  CFTC-accepted  LEI  provider)  and  are  associated  with  this  Originator 
Legal  Entity  Identifier.  Reporting  parties  that  take  advantage  of  such  relief  from  duplicative  reporting  when 
making  their  web-based  or  FTP  submission  should  check  the  box  in  the  web  form  corresponding  to  the 
appropriate  field  (or  make  appropriate  changes  to  their  FTP  data  submission)  to  indicate  that  the  omitted 
information  has  been  reported  to  an  LEI  provider. 
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For  each  special  account  reported  by  an  entity  acting  as  a  clearing  member,  provide  the 
trading  account  number(s),  and  any  related  short  code(s),  that  comprise  this  special 
account.  Also  identify  the  reporting  market  at  which  each  trading  account  number 
appears. 

Trading  Account  Number; 

Short  Code(s); 

Reporting  Market; 


10.  Trading  Account  Ownership  and  Control  Information. 

(I)  Omnibus  Account  information. 

For  each  trading  account  identified  in  question  9,  is  such  account  an  omnibus  account,  or 
used  to  execute  trades  for  an  omnibus  account? 

□  YES 

,  '  □  NO 

If  NO,  proceed  to  (ii)  and  (iii),  below.  If  YES,  indicate  whether  the  account  is  a  house  or 
customer  omnibus  account  and  provide  contact  information  for  the  originator  of  the 
omnibus  account;^^ 

□  HOUSE 

□  CUSTOMER 

Name  of  Omnibus  Account  Originator:  [For  each  field,  check  box  if  field 
reported  to  LEI  provider  in  lieu  of  reported  on  this  form  □] 

I  * 

Street  Address:  ^ 

City: 

State: 

Country: 

Zip/Postai  Code: 

Phone  Number;^^ 

Contact  Name; 

Contact  Job  Title; 

Contact  Relationship  to  Originator; 

•  Contact  Phone  Number;^^ 


As  above,  house  omnibus  accounts  exclusively  contain  the  proprietary  accounts  of  the  omnibus  account 
originator.  Customer  omnibus  accounts  contain  the  accounts  of  customers  of  the  omnibus  account  originator.  It  is 
the  obligation  of  the  omnibus  account  originator  to  correctly  identify  the  omnibus  account  type  to  thd  reporting 
entity.  ‘ 

Please  provide  a  direct  number,  without  any  telephone  extension.  Non-U.S.  respondents  should  also  provide 
the  applicable  international  area  code. 
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Contact  Email  Address: 
Orioinator  Website  (if  anvV.^ 

Originator  NFA  ID  (if  any): 

Originator  Legal  Entity  Identifier  (if  any):^^ 


(ii)  Trading  Account  Owner(s). 

For  each  trading  account  identified  in  question  9  that  is  not  an  omnibus  account,  provide 
the  requested  information  fqr  each  owner  (“owner"). 

Indicate  whether  the  owner  is  a  legal  entity  or  a  natural  person: 

Legal  entity:  □ 

Natural  person:  □ 

Name  of  Trading  Account  Owner(s):  [For  each  field,  check  box  if  field  reported 
to  LEI  provider  in  lieu  of  reported  on  this  form  □] 

Follow-On  Information:^ _ 

Street  Address: 

City: 

State: 

Country: 

Zip/Postai  Code: 

Phone  Number:^ 

Email  Address  (if  ownerfsl  a  natural  person): 

Contact  Name  (provide  only  if  owner  is  not  a 
natural  person): 

•  Contact  Job  Title: 

Contact  Relationship  to  Owner: 

Contact  Phone  Number:^ 


“  Please  provide  a  direct  number,  without  any  telephone  extension.  Non-U.S.  respondents  should  also  provide 
the  applicable  international  area  code. 

The  website  and  NFA  ID  requested  in  this  question  are  only  required  to  be  reported  to  the  extent  the  respondent 
has  this  information  available  in  its  records.  Respondents  are  not  required  to  poll  customers  or  other  parties  for 
the  website  and  NFA  ID  if  this  information  has  not  been  previously  collected. 

If  the  Originator  Legal  Entity  Identifier  was  issued  by  the  CICI  Utility  (or  by  any  other  CFTC-accepted  LEI 
provider),  then  the  reporting  party  is  not  required  to  report  any  of  the  fields  maiiced  above  in  bold  and  italics 
(Name  of  Omnibus  Account  Originator,  Street  Address,  City,  State,  Country,  and  Zip/Postal  Code  (collectively, 
the  “Optional  Fields”))  that  were  reported  to  the  CICI  Utility  (or  other  CFTC-accepted  LEI  provider)  and  are 
associated  with  this  Originator  Legal  Entity  Identifier.  Furthermore,  in  the  event  the  CICI  Utility  (or  any  other 
CFTC-accepted  LEI  provider)  is  modified  in  the  future  to  accept  any  of  the  underlined  fields  above  (the 
“Supplemental  Fields”),  then  the  reporting  party  will  not  be  required  to  report  any  of  the  Supplemental  Fields  that 
were  reported  to  the  CICI  Utility  (or  other  CFTC-accepted  LEI  provider)  and  are  associated  with  this  Originator 
Legal  Entity  Identifier.  Reporting  parties  that  take  advantage  of  such  relief  from  duplicative  reporting  when 
making  their  web-based  or  FTP  submission  should  check  the  box  in  the  web  form  corresponding  to  the 
appropriate  fipld  (or  make  appropriate  changes  to  their  FTP  data  submission)  to  indicate  that  the  omitted 
information  has  been  reported  to  an  LEI  provider. 

“  Follow-On  Information  may  be  submitted  by  the  later  date  specified  in  §  17.02. 

”  Please  provide  a  direct  number,  without  any  telephone  extension.  Non-U.S.  respondents  should  also  provide 
the  applicable  international  area  code. 


Federal  Register / Vol.  78,  No.  222 /Monday,  November  18,  2013 /Rules  and  Regulations  69243 


Contact  Email  Address: 
Owner  Website  (if  anvV.^^ 

Owner  NFA  ID  (if  any): 

Owner  Legal  Entity  Identifier  (if  any):^^ 


(Hi)  Trading  Account  Controller(s). 

For  each  trading  account  identified  in  question  9  that  is  not  an  omnibus  account,  provide 
'  the  requested  information  for  each  controller  (“controller”).  NOTE;  As  defined  in  §15.00, 
the  controller  identified  for  a  trading  account  that  comprises  or  pertains  to  a  special 
account  must  be  a  natural  person. 

Name  of  Trading  Account  Controller(s): 

Follow-On  Information;^ _ 

Street  Address;  .  ^ 

City;. 

State; 

Country; 

Zip/Postal  Code; 

Phone  Number;^ 

Name  of  Employer; 

Employer  NFA  ID  (if  any); 

Employer  Legal  Entity  Identifier  (if  any); 

Job  Title; 

Relationship  to  Owner; 

Email  Address; 

Controller  NFA  ID  (if  any); _ 


11.  For  Reporting  Firms  That  Are  Foreign  Brokers. 


Please  provide  a  direct  number,  without  any  telephone  extension.  Non-U.S.  respondents  should  also  provide 
the  applicable  international  area  code. 

The  website  and  NFA  ID  requested  in  this  question  are  only  required  to  be  reported  to  the  extent  the  respondent 
has  this  information  available  in  its  records.  Respondents  are  not  required  to  poll  customers  or  other  parties  for 
the  website  and  NFA  ID  if  this  information  has  not  been  previously  collected. 

If  the  Owner  Legal  Entity  Identifier  was  issued  by  the  CICI  Utility  (or  by  any  other  CFTC-Sccepted  LEI 
provider),  then  the  reporting  party  is  not  required  to  report  any  of  the  fields  marked  above  in  bold  and  italics 
(Name  of  Trading  Account  Owner(s),  Street  Address,  City,  State,  Country,  and  Zip/Postal  Code  (collectively,  the 
“Optional  Fields”))  that  were  reported  to  the  CICI  Utility  (or  other  CFTC-accepted  LEI  provider)  and  are 
associated  with  this  Owner  Legal  Entity  Identifier.  Furthermore,  in  the  event  the  CICI  Utility  (or  any  other 
CFTC-accepted  LEI  provider)  is  modified  in  the  future  to  accept  any  of  the  underlined  fields  above  (the 
“Supplemental  Fields”),  then  the  reporting  party  will  not  be  required  to  report  any  of  the  Supplemental  Fields  that 
were  reported  to  the  CICI  Utility  (or  other  CFTC-accepted  LEI  provider)  and  are  associated  with  this  Owner 
Legal  Entity  Identifier.  Reporting  parties  that  take  advantage  of  such  relief  from  duplicative  reporting  when 
making  their  web-based  or  FTP  submission  should  check  the  box  in  the  web  form  corresponding  to  the 
appropriate  field  (or  make  appropriate  changes  to  their  FTP  data  submission)  to  indicate  that  the  omitted 
information  has  been  reported  to  an  L^I  provider. 

Eollow-On  Information  may  be  submitted  by  the  later  date  specified  in  §  17.02. 

^  Please  provide  a  direct  number,  without  any  telephone  extension.  Non-U.S.  respondents  should  also  provide 
the  applicable  international  area  code. 
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If  the  reporting  firm  indicated  that  it  is  a  foreign  broker  in  the  “Reporting  Firm  Contact 
Information”  above,  identify  the  reporting  firm’s  U.S.  futures  commission  merchant. 

Name  of  U.S.  futures  commission  merchant: 

Street  Address: 

City: 

State: 

Country: 

Zip/Postal  Code: 

Contact  Name  at  U.S.  futures  commission  merchant  (a  natural  person, 

“Contacf): 

Contact  Job  Title: 

Contact  Phone  Number:^ 

Contact  Email  Address:,  / 


Section  102B  -  Identifying  and  reporting  a  volume  threshold  account. 

1 .  New/Modified  Indicator: 

□  Volume  threshold  account  being  reported  for  the  first 
time 

□  Re-submitted  or  nrKxlified  Information  for  a  previously 
reported  volume  threshold  account 


2.  Trading  Account  Data  for  the  Volume  Threshold  Account. 

Provide  the  trading  account  number,  and  any  related  short  code(s),  deemed  to  be  a 
volume  threshold  account.  Also  identify  the  reporting  market  at  which  the  volume 
threshold  account  had  reportable  trading  volume. 

Trading  Account  Number: 

Short  Code(s): 

Reporting  Market: 


3.  Associated  Special  Account  Number. 

If  the  volume  threshold  account  has  been  previously  identified  as  a  trading  account  that 
comprises  a  special  account(s)  reported  by  a  clearing  member  in  question  9  in  section 
1 02A  of  this  form,  provide  the  associated  special  account  number(s). 

4.  Omnibus  Account  Information.^  .  . 


Please  provide  a  direct  number,  without  any  telephone  extension.  Non-U.S.  respondents  should  also  providfe 
the  applicable  international  area  code.  i>  .  • 
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Is  the  reported  volume  threshold  account  an  omnibus  account,  or  used  to  execute  trades 
for  an  omnibus  account? 

□  YES  . 

□  NO 

If  NO,  proceed  to  (5)  and  (6),  below.  If  YES,  indicate  whether  the  account  is  a  house  or 
customer  omnibus  account  and  provide  contact  information  for  the  originator  of  the 
omnibus  account:^^ 

□  HOUSE 

□  CUSTOMER 

Name  of  Omnibus  Account  Originator:  [For  each  field,  check  box  if  field 

reported  to  LEI  provider  in  lieu  of  reported  on  this  form  □] 

Street  Address: 

cay: 

State: 

Country: 

Zip/Postai  Code: 

Phone  Number:^ 

Contact  Name: 

Contact  Job  Title: 

Contact  Relationship  to  Originator: 

Contact  Phone  Number:^^ 

Contact  Email  Address: 

Originator  Website  (if  any). 

Originator  NFA  ID  (if  anvl: 

Originator  Legal  Entity  Identifier  (if  any):^^ 


As  above,  omnibus  accounts  are  accounts  that  one  futures  commission  merchant,  clearing  member  or  foreign 
broker  carries  for  another  in  which  the  transactions  of  multiple  individual  accounts  are  combined.  The  identities 
of  the  holders  of  the  individual  accounts  are  not  generally  known  or  disclosed  to  the  carrying  firm. 

As  above,  house  omnibus  accounts  exclusively  contain  the  proprietary  accounts  of  the  omnibus  account 
originator.  Customer  omnibus  accounts  contain  the  accounts  of  customers  of  the  omnibus  account  originator.  It  is 
the  obligation  of  the  omnibus  account  originator  to  correctly  identify  the  omnibus  account  type  to  the  reporting 
entity. 

Please  provide  a  direct  number,  without  any  telephone  extension.  Non-U.S.  respondents  should  also  provide 
the  applicable  international  area  code. 

Please  provide  a  direct  number,  without  any  telephone  extension.  Non-U.S.  respondents  should  also  provide 
the  applicable  international  area  code.*^ 

^  The  website  and  NFA  ID  requested  in  this  question  are  only  required  to  be  reported  to  the  extent  the  respondent 
has  this  information  available  in  its  records.  Respondents  are  not  required  to  poll  customers  or  other  parties  for 
the  website  and  NFA  ID  if  this  information  has  not  been  previously  collected. 

If  the  Originator  Legal  Entity  Identifier  was  issued  by  Ae  CICI  Utility  (or  by  any  other  CFTC-accepted  LEI 
provider),  then  the  reporting  party  is  not  required  to  report  any  of  the  fields  marked  above  in  bold  and  italics 
(Name  of  Omnibus  Account  Originator,  Street  Address,  City,  State,  Country,  and  Zip/Postal  Code  (collectively, 
the  “Optional  Fields”))  that  were  reported  to  the  CICI  Utility  (or  other  CFTC-accepted  LEI  provider)  and  are 
associated  with  diis  Originator  Legal  Entity  Identifier.  Furthermore,  in  the  event  the  CICI  Utility  (or  any  other 
CFTC-accepted  LEI  provider)  is  modified  in  the  future  to  accept  any  of  the  underlined  fields  above  (the 
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5.  Volume  Threshold  Account  Owner(s). 

For  each  volume  threshold  account  that  is  not  an  omnibus  account,  provide  the 
requested  information  for  each  owner  (“owner”). 

Indicate  whether  the  owner  is  a  legal  entity  or  a  natural  person: 

Legal  entity:  □ 

Natural  [:>erson:  □ 

Name  of  Volume  Threshold  Account  Owner(s):  [For  each  field,  check  box  if 
field  reported  to  LEI  provider  in  lieu  of  reported  on  this  form  □] 

Follow-On  Information:^^ _ 

Street  Address: 

City: 

State: 

Country: 

Zip/Postal  Code: 

Phone  Number:^^ 

Email  Address  (if  ownerfs)  a  natural  person): 

Contact  Name  (provide  only  if  owner  is  not  a 
natural  person): 

Contact  Job  Title: 

Contact  Relationship  to  Owner: 

Contact  Phone  Number:"*^ 

Contact  Email  Address: 

Owner  Website  (if  anv):'*^ 

Owner  NFA  ID  (if  any): 

Owner  Legal  Entity  Identifier  (if  any):'*^  - 


“Supplemental  Fields”),  then  the  reporting  party  will  not  be  required  to  report  any  of  the  Supplemental  Fields  that 
were  reported  to  the  CICI  Utility  (or  other  CFTC-accepted  LEI  provider)  and  are  associated  with  this  Originator 
Legal  Entity  Identifier.  Reporting  parties  that  take  advantage  of  such  relief  from  duplicative  reporting  when 
making  their  web-based  or  FTP  submission  should  check  the  box  in  the  web  form  corresponding  to  the 
appropriate  field  (or  make  appropriate  changes  to  their  FTP  data  submission)  to  indicate  that  the  omitted 
information  has  been  reported  to  an  LEI  provider. 

Follow-On  Information  may  be  submitted  by  the  later  date  specified  in  §  17.02. 

Please  provide  a  direct  number,  without  any  telephone  extension.  Non-U.S.  respondents  should  also  provide 
the  applicable  international  area  code. 

^  Please  provide  a  direct  number,  without  any  telephone  extension.  Non-U.S.  respondents  should  also  provide 
the  applicable  international  area  code.. 

The  website  and  NFA  ID  requested  in  this  question  are  only  required  to  be  reported  to  the  extent  the  respondent 
has  this  information  available  in  its  records.  Respondents  are  not  required  to  poll  customers  or  other  parties  for 
the  website  and  NFA  ID  if  this  information  has  not  been  previously  collected.  .  , 

^  If  the  Owner  Legal  Entity  Identifier  was  issued  by  the  CICI  Utility  (or  by  any  other  CFTC-accepted  LEI 
provider),  then  the  reporting  party  is  not  required  to  report  any  of  the  fields  marked  above  in  bold  and  italics 
(Name  of  Volume  Threshold  Account  Owner(s),  Street  Address,  City,  State,  Country,  and  Zip/Postal  Code 
(collectively,  the  “Optional  Fields”))  that  were  reported  to  the  CICI  Utility  (or  other  CFTC-accepted  LEI 
provider)  and  are  associated  with  this  Owner  Legal  Entity  Identifier.  Furthermore,  in  the  event  the  CICI  Utility 
(or  any  other  CFTC-accepted  LEI  provider)  is  modified  in  the  future  to  accept  any  of  the  underlined  fields  above 
(the  “Supplemental  Fields”),  then  the  reporting  party  will  not  be  required  to  report  any  of  the  Supplemental  Fields 
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6.  Volume  Threshold  Aqcount  Controller(s). 


For  each  volume  threshold  account  identified  that  is  not  an  omnibus  account,  provide  the 
requested  information  for.each  volume  threshold  account  controller  (“controller”).  NOTE: 
As  defined  in  §1 5.00,  a  volume  threshold  account  controller  must  be  a  natural  person. 

Name  of  Volume  Threshold  Account  Controller(s): 

Follow-On  Information:^^ 


Street  Address: 

City: 

State: 

Country: 

Zip/Postal  Code: 

Phone  Number:^ 

Name  of  Employer: 

Employer  NFA  ID  (if  any): 

Employer  Legal  Entity  Identifier  (if  any): 
Job  Title: 

Relationship  to  Owner: 

Email  Address: 

Controller  NFA  ID  (if  any): 


that  were  reported  to  the  CICl  Utility  (or  other  CFTC-accepted  LEI  provider)  and  are  associated  with  this  Owner 
Legal  Entity  Identifier.  Reporting  parties  that  take  advantage  of  such  relief  from  duplicative  reporting  when 
making  their  web-based  or  FTP  submission  should  check  the  box  in  the  web  form  corresponding  to  the 
appropriate  field  (or  make  appropriate  changes  to  their  FTP  data  submission)  to  indicate  that  tlw  omitted 
information  has  been  reported  to  an  LEI  provider. 

Follow-On  Information  may  be  submitted  by  the  later  date  specified  in  §  17.02. 

Please  provide  a  direct  number,  without  any  telephone  extension.  Non-U.S.  respondents  should  also  provide 
the  applicable  international  area  code.  ' 
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Section  102S  -  identifying  and  reporting  a  swap  couixterparty  or  customer  consolidated 
account  with  a  reportable  position  (102S  filing). 

1.  New/Modified  Indicator. 

□  Counterparty  or  customer  reported  for  the  first  time 

□  Re-submitted  or  modified  Information  for  a  previously 
reported  counterparty  or  customer 

.  2.  102S  Identifier.  Please  enter  the  identifier  for  the  consolidated  account  reported  herein.  A 

102S  identifier  is  a  unique  identifier  for  each  reporting  entity  or  counterparty/customer  as 
assigned  by  the  reF)orting  entity.  If  the  reporting  entity  currently  identifies  a  counterparty  via 
Section  102A  of  a  Form  102,  the  identifier  used  on  Section  102A  of  the  Form  102  may  also 
be  used  for  the  102S  identifier,  as  long  as  the  same  legal  entity  is  referenced. 

102S  identifier: 

3.  Counterparty  or  Customer  Ownership  and  Control  Information.  Please  provide  the  requested 
counterparty  or  customer  contact  information  for  both  owners  and  controllers  of  the  consolidated 
account. 

(i)  Consolidated  Account  Type.  Please  indicate  the  consolidated  account  type: 

□  HOUSE  ACCOUNT 

□  CUSTOMER  ACCOUNT 
(ii)  Omnibus  Account  Information.*^ 

Is  the  reported  consolidated  account  an  omnibus  account,  or  used  to  execute  trades  for 
an  omnibus  account? 

□  YES 

.  □  NO  ’ 

If  NO,  proceed  to  (III)  and  (iv),  below.  If  YES,  indicate  whether  the  account  is  a  house  or 
customer  omnibus  account  and  provide  contact  information  for  the  originator  of  the 
omnibus  account:®® 

□  HOUSE  ■ 


As  above,  omnibus  accounts  are  accounts  that  one  futures  commission  merchant,  clearing  member  or  foreign 
broker  carries  for  another  in  which  the  transactions  of  multiple  individual  accounts  are  combined.  The  identities 
of  the  holders  of  the  individual  accounts  are  not  generally  known  or  disclosed  to  the  carrying  firm. 

®®  As  above,  house  omnibus  accounts  exclusively  contain  the  proprietary  accounts  of  the  omnibus  account 
originator.  Customer  omnibus  accounts  contain  the  accounts  of  customers  of  the  omnibus  account  originator.  It  is 
the  obligation  of  the  omnibus  account  originator  to  correctly  identify  the  omnibus  account  type  to  the  reporting 
entity. 
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*  □  CUSTOMER 

Name  of  Omnibus  Account  Originator:  [For  each  field,  check  box  if  field 


reported  to  LEI  provider  in  lieu  of  reported  on  this  form  □] 
Street  Address: 

City: 

State:  r 


Country: 

Zip/Postal  Code: 

Phone  Number:^^ 

Contact  Name: 

^  Contact  Job  Title: 

Contact  Relationship  to  Originator: 
Contact  Phone  Number:^^ 


Contact  Email  Address; 


Originator  Website  (if  am 


Originator  NFA  ID  (if  any 


Originator  Legal  Entity  Identifier  (if  any):  • 


(Hi)  Consolidated  Account  Owner(s). 

■  For  each  reportable  consolidated  account  that  is  not  an  omnibus  account,  provide  the 
requested  information  for  each  owner  (“owner”).  .  . 

Indicate  whether  the  owner  is  a  legal  entity  or  a  natural  person: 

Legal  entity:  □ 

Natural  person:  □ 

Name  of  Consolidated  Account  Owner(s):  [For  each  field,  check  box  if  field 

reported  to  LEI  provider  in  lieu  of  reported  on  this  form  □] 

Street  Address: 

Please  provide  a  direct  number,  without  any  telephone  extension.  Noh-U.S.  respondents  should  also  provide 
the  applicable  international  area  code.  , 

Please  provide  a  direct  number,  without  any  telephone  extension.  Non-U.S.  respondents  should  also  provide 
the  applicable  international  area  code. 

The  website  and  NFA  ID  requested  in  this  question  are  only  required  to  be  reported  to  the  extent  the  respondent 
has  this  information  available  in  its  records.  Respondents  are  not  required  to  poll  customers  or  other  parties  for 
the  website  and  NFA  ID  if  this  information  has  not  been  previously  collected. 

If  the  Originator  Legal  Entity  Identifier  was  issued  by  the  CICI  Utility  (or  by  any  other  CFTC-accepted  LEI 
provider),  then  the  reporting  party  is  not  required  to  report  any  of  the  fields  marked  above  in  bold  and  italics  ^ 
(Name  of  Omnibus  Account  Originator,  Street  Address,  City,  State,  Country,  and  Zip/Postal  Code  (collectively, 
the  “Optional  Fiqlds”))  that  were  reported  to  the  CICI  Utility  (or  other  CFTC-accepted  LEI  provider)  and  are 
associated  with  this  Originator  Legal  Entity  Identifier.  Furthermore,  in  the  event  the  CICI  Utility  (or  any  other 
CFTC-accepted  LEI  provider)  is  modified  in  the  future  to  accept  any  of  the  underlined  fields  above  (the 
“Supplemental  Fields”),  then  the  reporting  fiarty  will  not  be  required  to  report  any  of  the  Supplemental  Fields  that 
were  reported  to  the  CICI  Utility  (or  other  CFTC-accepted  LEI  provider)  and  are  associated  with  this  Originator 
Legal  Entity  Identifier.  Reporting  parties  that  take  advantage  of  such  relief  from  duplicative  reporting  when 
making  their  web-based  or  FTP  submission  should  check  the  box  in  the  web  form  corresponding  to  the 
appropriate  field  (or  make  appropriate  changes  to  their  FTP  data  submission)  to  indicate  that  the  omitted 
information  has  been  reported  to  an  LEI  provider. 
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City: 

State: 

Country: 

Zip/Postai  Code: 

Phone  Number:” 

Email  Address  (if  own^sl  a  natural  personl: 

■  Contact  Name  (provide  only  if  owner  is  not  a  natural  person  V. 
Contact  Job  Title: 

Contact  Relationship  to  Owner: 

Contact  Phone  Number:^ 

Contact  Email  Address: 

Owner  Website  (if  anv):^^ 

Owner  NFA  ID  (if  any): 

Owner  Legal  Entity  Identifier  (if  any):®® 


(iv)  Consolidated  Account  Controller(s). 

For  each  reportable  consolidated  account  that  is  not  an  omnibus  account,  provide  the 
requested  information  for  each  controlier  (“controller”).  Controllers  may  be  natural 
persons  or  any  type  of  legal  entity. 

indicate  whether  the  controller  is  a  legal  entity  or  a  natural  person: 

Legal  entity:  □ 

Natural  person:  □ 

Name  of  Consolidated  Account  Controller(s):  [For  each  field,  check  box  if 

field  reported  to  LEI  provider  in  lieu  of  reported  on  this  form  □] 

Street  Address: 

City: 

State: 

Country: 

Zip/Postai  Code: 


Please  provide  a  direct  number,  without  any  telephone  extension.  Non-U.S.  respondents  should  also  provide 
the  applicable  international  area  code. 

Please  provide  a  direct  number,  without  any  telephone  extension.  Non-U.S.  respondents  should  also  provide 
the  applicable  international  area  code. 

The  website  and  NFA  ID  requested  in  this  question  are  only  required  to  be  reported  to  the  extent  the  respondent 
has  this  information  available,  in  its  records.  Respondents  are  not  required  to  poll  customers  or  other  parties  for 
the  website  and  NFA  ID  if  this  information  has  not.been  previously  collected. 

If  the  Owner  Legal  Entity  Identifier  was  issued  by  the  CICI  Utility  (or  by  any  other  CFTC-accepted  LEI 
provider),  then  the  reporting  party  is  not  required  to  report  any  of  the  fields  marked  above  in  bold  and  italics 
(Name  of  Consolidated  Account  Owner(s),  Street  Address,  City,  State,  Country,  and  Zip/Postal  Code 
(collectively,  the  “Optional  Fields”))  that  were  reported  to  the  CICI  Utility  (or  other  CFTC-accepted  LEI 
provider)  and  are  associated  with  this  Owner  Legal  Entity  Identifier.  Furthermore,  in  the  event  the  CICI  Utility 
(or  any  other  CFTC-accepted  LEI  provider)  is  modified  in  the  future  to  accept  any  of  the  underlined  fields  above 
(the  “Supplemental  Fields”),  then  the  reporting  party  will  not  be  required  to  report  any  of  the  Supplemental  Fields 
that  were  reported  to  the  CICI  Utility  (or  other  CFTC-accepted  LEI  provider)  and  are  associated  with  this  Owner 
Legal  Entity  Identifier.  Reporting  parties  that  take  advantage  of  such  relief  from  duplicative  reporting  when 
making  their  web-based  or  FTP  submission  should  check  the  box  in  the  web  form  corresponding  to  the 
appropriate  field  (or  make  appropriate  changes  to  their  FTP  data  submission)  to  indicate  that  the  omitted 
information  has  been  reported  to  an  LEI  provider. 
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Phone  Number:^^ 

Email  Address: 

Contact  Name  (provide  only  if  controller  is  not  a  natural  ipersonl: 
Contact  Job  Title: 

Contact  Relationship  to  ^ntroller: 

Contact  Phone  Number:^ 

Contact  Email  Address: 

Controller  NFA  ID  Of  anvl: 

Controller  Legal  Entity  Identifier  (If  any);®^  % 


4.  Paired  Swaps  and  Swaptions  Market  Activity.  Provide  a  brief  description  of  the  nature  of  the 
counterparty’s  or  customer’s  paired  swaps  and  swaptions  market  activity  (please  include  a 
response  for  each  type  of  paired  swap  or  swaption  market  activity); 

Enter  the  description  here: 


Please  provide  a  direct  number,  without  any  telephone  extension.  Non-U.  S.  respondents  should  also  provide 
the  applicable  international  area  code. 

Please  provide  a  direct  number,  without  any  telephone  extension.  Non-U.S.  respondents  should  also  provide 
the  applicable  international  area  code.  " 

If  the  Controller  Legal  Entity  Identifier  was  issued  by  the  CICI  Utility  (or  by  any  other  CFTC-accepted  LEI 
provider),  then  the  reporting  party  is  not  required  to  report  any  of  the  fields  marked  above  in  bold  and  italics 
(Name  of  Consolidated  Account  Controller(s),  Street  Address,  City,  State,  Country,  and  Zip/Postal  Code 
(collectively,  the  “Optional  Fields”))  that  were  reported  to  the  CICI  Utility  (or  other  CFTC-accepted  LEI 
provider)  and  are  associated  with  this  Controller  Legal  Entity  Identifier,  Furthermore,  in  the  event  the  CICI 
Utility  (or  any  other  CFTC-accepted  LEI  provider)  is  modified  in  the  future  to  accept  any  of  the  underlined  fields 
above  (the  “Supplemental  Fields”),  then  the  reporting  party  will  not  be  required  to  report  any  of  the  Supplemental 
Fields  that  were  reported  to  the  CICI  Utility  (or  other  CFTC-accepted  LEI  provider)  and  are  associated  with  this 
Controller  Legal  Entity  Identifier.  Reporting  parties  that  take  advantage  of  such  relief  from  duplicative  reporting 
when  making  their  web-based  or  FTP  submission  should  check  the  box  in  the  web  form  corresponding  to  the 
appropriate  field  (or  make  appropriate  changes  to  their  FTP  data  submission)  to  indicate  that  the  omitted 
information  has  been  reported  to  an  LEI  provider. 
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Signature/Authentication. 

1.  Please  sign/authenticate  the  Form  102  prior  to  submitting. 

Signature/Electronic  Authentication: 

□  By  checking  this  box  and  submitting  this  form  (or  by  clicking  “submit,”  “send,” 
or  any  other  analogous  transmission  command  if  transmitting  electronically),  I  certify  that 
I  am  duly  authorized  by  the  reporting  firm  identified  below  to  provide  the  information  and 
'  representations  submitted  on  this  Form  102,  and  that  the  information  and  representatioris 
are  true  and  correct. 

Reporting  Firm  Authorized  Representative  (Name  and  Position): 

_ (Name) 

.  •  _ (Position) 

Submitted  on  behalf  of: 

.  •  *  X 

_ (Reporting  Firm  Name) 

Date  of  Submission: 


Appendix  B  to  Part  17 — Form  71  the  rules  in  Part  17,  either  via  the 

Commission’s  web  portal  or  via  XML-based, 
Note:  This  Appendix  is  a  representation  of  secure  FTP  transmission, 
the  final  reporting  form,  which  will  be 

submitted  in  an  electronic  format  pursuant  to  billing  code  6351-oi-p 


BLLMG  CODE  63S1-01-C 

■  12.  Add  appendix  B  to  part  17  to  read 
as  follows:  ■ 
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CFTC  FORM  71 
IDENTIFICATION  OF 

OMNIBUS  ACCOUNTS  AND  SUB-ACCOUNTS 


NOTICE:  Failure  to  file  a  report  required  by  the  Commodity  Exchange  Act  (“CEA”  or  the  “Act”)^  and  the 
regulations  thereunder,^  or  the  filing  of  a  report  with  the  Commodity  Futures  Trading  Commission  (“CFTC”  or 
“Commission”)  that  includes  a  false,  misleading  or  fraudulent  statement  or  omits  material  facts  that  are  required  to 
be  reported  therein  or  are  necessary  to  make  the  report  not  misleading,  may  (a)  constitute  a  violation  of  section 
6(c)(2)  of  the  Act  (7  U.S.C.  9),  section  9(a)(3)  of  the  Act  (7  U.S.C.  13(a)(3)),  and/or  section  1001  of  Title  18, 
Crimes  and  Criminal  Procedure  (18  U.S.C.  1001)  and  (b)  result  in  punishment  by  fine  or  imprisonment,  or  both. 

.  PRIVACY  ACT  NOTICE 

The  Commission's  authority  for  soliciting  this  information  is  granted  in  sections  4a,  4c(b),  4g,  4i  and  8  of  the  CEA 
and  related  regulations  (see,  e.g..  17  CFR  17.01(c)).  The  information  solicited  from  entities  and  individuals 
engaged  in  activities  covered  by  the  CEA  is  required  to  be  provided  to  the  CFTC,  and  failure  to  comply  may  result 
in  the  imposition  of  criminal  or  administrative  sanctions  (see,  e.g..  7  U.S.C.  sections  9  and  13a-1,  and/or  18 
U.S.C.  1001).  The  information  requested  is  most  commonly  used  in  the  Commission’s  market  and  trade  practice 
surveillance  activities  to  (a)  provide  information  concerning  the  size  and  composition  of  the  commodity  derivatives 
markets,  (b)  permit  the  Commission  to  monitor  and  enforce  speculative  position  limits  and  (c)  enhance  the 
Commission’s  trade  surveillance  data.  The  requested  information  may  be  used  by  the  Commission  in  the  conduct 
of  investigations  and  litigation  and,  in  limited  circumstances,  may  be  made  public  in  accordance  with  provisions  of 
the  CEA  and  other  applicable  laws.  It  may  also  be  disclosed  to  other  government  agencies  and  to  reporting 
markets  to  meet  responsibilities  assigned  to  them  by  law.  The  information  will  be  maintained  in,  and  any 
additional  disclosures  will  be  made  in  accordance  with,  the  CFTC  System  of  Records  Notices,  available  on 
www.cftc.gov. 


'  7  U.S.C.  section  1,  et  seq. 

^  Unless  otherwise  noted,  the  rules  and  regulations  referenced  in  this  notice  are  found  in  chapter  1  of  title  17  of  the 
Code  of  Federal  Regulations;  17  CFR  Chapter  1  et  seq. 
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BACKGROUND  &  GENERAL  INSTRUCTIONS 

Who  Must  File  a  Form  71-17  CFR  17.01(c)  requires  each  originator  of  (a)  an  omnibus  volume  threshold 
account  or  (b).an  omnibus  reportable  sub-account  (collectively,  “Reporting  Parties")  to  frie  a  Form  71  - 
Identification  of  Omnibus  Accounts  and  Sub-Accounts  with  the  Commodity  Futures  Trading  Commission  (“CFTC” 
or  “Commission”). 

When  to  file  -  Each  Reporting  Party  must  file  a  Form  7i  on  call  by  the  Commission  or  its  designee. 

Where  to  file  -  The  Form  71  shall  be  filed  by  submitting  the  completed  form  to  the  nearest  CFTC  office  or  as 
otherwise  instructed  by  the  Commission  or  its  designee.  Generally,  a  Form  71  should  be  submitted  via  the 
CFTC’s  web-based  Form  71  submission  process  at  www.cftc.gov  or  via  a  secure  FTP  data  feed  to  the 
Commission.  If  submission  attempts  fail,  the  reporting  trader  shall  contact  the  Commission  at  .  ^  . 

techsupport@cftc.gov  for  further  technical  support.  ,  - 

Signature  -  Each  Form  71  submitted  to  the  Commission  must  be  signed  or  otherwise  authenticated  by  ah 
individual  that  is  duly  authorized  by  the  relevant  Reporting  Party  to  provide  the  information  and  representations 
contained  in  the  form. 

What  to  File  -  Each  Reporting  Party  must  complete  part  A,  the  relevant  question  in  part  B,  and  part  C. 

Unless  otherwise  noted,  the*  terms  used  herein  shall  have  the  same  meaning  as  ascribed  in  parts  15  to  21  of  the 
Commission’s  regulations.  . 

Please  be  advised  that  pursuant  to  5  CFR  1320.5(b)(2)(i),  you  are  not  required  to  respond  to  this  collectioQ  of 
information  unless  it  displays  a  currently  valid  0MB  control  number. 
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[  ACKNOWLEDGEMENT  OF  DEFINITIONS 

!  Before  proceeding  with  your  submission,  please  check  this  box  to  indicate  that  you  have  read  the  definitions 
for  the  following  terms,  as  they  are  used  in  the  Form  71 :  □ 

f 

Commodity  (or  commodities)  -  generally,  all  goods  and  articles  (except  onions  and  motion  picture  box 
\  office  receipts,  or  any  index,  measure,  value,  or  data  related  to  such  receipts),  and  ail  serviQss,  rights,  and 
interests  (except  motion  picture  box  office  receipts,  or  any  index,  measure,  value,  or  data  related  to  such 
receipts)  in  which  contracts  for  future  delivery  are  presently  or  in  the  future  dealt  in  (see  7  U.S.C.  1a(9)). 

Omnibus  account  -  any  trading  account  that  one  futures  commission  merchant,  clearing  member  or  foreign 
broker  carries  for  another  and  in  which  the  transactions  of  multiple  individual  accounts  are  combined.  The 
I  identities  of  the  holders  of  the  individual  accounts  are  not  generally  known  or  disclosed  to  the  carrying  firm. 

[  Omnibus  reportabie  sub-account  -  means  any  trading  sub-account  of  an  omnibus  volume  threshold 

I  account,  which  sub-account  executes  reportable  trading  volume  on  an  omnibus  basis.  Omnibus  reportable 
I  "  sub-account  also  means  any  trading  account  that  is  itself  an  omnibus  account,  executes  reportable  trading 
I  volume,  and  is  a  sub-account  of  another  omnibus  reportable  sub-account. 

I  Omnibus  volume  threshold  account  -  means  any  trading  account  that,  on  an  omnibus  basis,  carries 

I  reportable  trading  volume  on  or  subject  to  the  rules  of  a  reporting  market  that  is  a  board  of  trade  designated 

as  a  contract  market  under  section  5  of  the  Act  or  a  swap  execution  facility  registered  under  section  5h  of  the 

!  Act. 

1 

Person  -  an  individual,  association,  partnership,  corporation,  trust,  or  government  agency  and/or  department. 

Reportabie  sub-account  -  means  any  trading  sub-account  of  an  omnibus  volume  threshold  account  or 
omnibus  reportable  sub-account,  which  sub-account  executes  reportable  trading  volume. 

Reportable  sub-account  controller  -  means  a  natural  person  who  by  power  of  attorney  or  otherwise 
actually  directs  the  trading  of  a  reportable  sub-account.  A  reportable  sub-account  may  have  more  than  one 
controller. 

Reportable  trading  volume  -  means  contract  trading  volume  that  meets  or  exceeds  the  level  specified  in  17 
CFR  15.04. 

Volume  threshold  account  -  means  any  trading  account  that  carries  reportable  trading  volume  on  or  subject 
to  the  rules  of  a  reporting  market  that  is  a  board  of  trade  designated  as  a  contract  market  under  section  5  of 
the  Act  or  a  swap  execution  facility  registered  under  section  5h  of  the  Act. 
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CFTC  FORM  71 


A.  Re-confirmation  of  Omnibus  Volume  Threshold  Account  or  Omnibus  Reportable  Sub-Account: 

Account  number  [(auto-populated)]  was  identified  on  Form  [[102B]  OR  [71]  (auto-populated)]  by  [[clearing 
member]  OR  [preceding  originator]  (auto-populated)]  as  an  [[omnibus  volume  threshold  account]  OR  [omnibus 
reportable  sub-account]  (auto-populated)]  on  [reporting  market  (auto-populated)]. 

The  following  information  was  provided  on  Form  [[102B]  OR  [71]  (auto-populated)]  regarding  you  as  the  originator 
(“Originator")  of  this  [[omnibus  volume  threshold  account]  OR  [omnibus  reportable  sub-account]  (auto-populated)]. 
Please  update  any  incorrect  information  in  the  space  provided  below. 

Name  of  Originator:  [(Fields  below  will  be  auto-populated)]  [space  to  correct  incorrect  Info] 

Street  Address: 

City: 

State: 

Country: 

Zip/Postal  Code:  ,  , . 

Phone  Number:^ 

Contact  Name: 

Contact  Job  Title: 

.  Contact  Relationship  to  Originator. 

Contact  Phone  Number:^ 

Contact  Email  Address: 

Originator  Website  (if  any): 

Originator  NFA  ID  (if  any): 

Originator  Legal  Entity  Identifier  (if  any): 


B.  Identification  of  Reportable  Sub-Accounts: 

The  following  questions  request  information  regarding  the  allocation  of  trades  from  account  number 
[[omnibus  volume  threshold  account  number]  OR  [omnibus  reportable  sub-account  number]  (auto- 
populated)]  on  [date  (auto-populated)]  on  [reporting  market  (auto-populated)]  to  other  accounts. 

1 .  If  you  did  not  allocate  any  trades  from  account  number  [(auto-populated)]  on  [date  (auto-populated)]  on  ^ 
[reporting  market  (auto-populated)],  check  this  box  and  proceed  to  part  C:  □ 

2.  If  you  allocated  trades  from  account  number  [(auto-populated)]  on  [date  (auto-populated)]  on  [reporting 
market  (auto-populated)],  but  the  sum  of  allocations  did  not  result  in  reportable  trading  volume  for  a 
recipient  account  on  [date  (auto-populated)],  check  this  box  and  proceed  to  part  C:  □ 


^  Please  provide  a  direct  number,  without  any  telephone  extension.  Non-U.S.  respondents  should  also  provide  the 
applicable  international  area  code. 

Please  provide  a  direct  number,  without  any  telephone  extension.  Non-U.S.  respondents  should  also  provide  the 
applicable  international  area  code. 
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3.  If  you  allocated  trades  from  account  number  [(auto-populated)]  on  [date  (auto-populated)]  on  [reporting 
market  (auto-populated)]  that  resulted  in  reportable  trading  volume  for  a  recipient  account,  provide  the 
following  information  for  each  such  recipient  account  (hereafter,  a  “reportable  sub-account”): 


(a)  Identification  of  Omnibus  Reportable  Sub-Accounts. 

(i)  Is  the  reportable  sub-account  an  omnibus  reportable  sub-account? 

□  YES 

□  NO 


(ii)  If  NO,  proceed  to  (b)  below.  If  YES,  indicate  whether  the  omnibus  reportable 
sub-account  is  a  house  or  customer  omnibus  account  and  provide  the  contact  information 
of  the  originator  of  the  omnibus  account.  ® 

□  HOUSE 

□  CUSTOMER 


Name  of  Reportable  Sub-Account  Originator: 
Account  Number  of  Reportable  Sub-Account:® 
Street  Address: 

City: 

State: 

Country: 

Zip/Postal  Code: 

Phone  Number:^ 

Contact  Name: 

Contact  Job  Title: 

Contact  Relationship  to  Originator: 
Contact  Phone  Number:® 

Contact  Email  Address: 

Originator  Website  (if  any):® 

Originator  NFA  ID  (if  any): 

Originator  Legal  Entity  Identifier  (if  any): 


(b)  Identification  of  Non-Omnibus  Reportable  Sub-Accounts: 

(i)  For  each  reportable  sub-account  that  is  not  an  omnibus  account,  provide 
.  the  requested  information  for  each  owner  (“owner”)  of  the  reportable  sub¬ 

account. 


^  House  omnibus  accounts  exclusively  contain  the  proprietary  accounts  of  the  omnibus  account  originator. 
Customer  omnibus  accounts  contain  the  accounts  of  customers  of  the  omnibus  account  originator.  It  is  the 
obligation  of  the  omnibus  account  originator  to  correctly  identify  the  omnibus  account  type  to  the  reporting  entity. 
®  The  Account  Number  should  be  a  number  or  other  identifier  that  is  known  to  the  reportable  sub-account 
originator. 

’  Please  provide  a  direct  number,  without  any  telephone  extension.  Non-U.S.  respondents  should  also  provide  the 
applicable  international  area  code. 

®  Please  provide  a  direct  number,  without  any  telephone  extension.  Non-U.S.  respondents  should  also  provide  the 
applicable  international  area  code. 

®  The  website  and  NFA  ID  requested  in  this  question  are  only  required, to  be  reported  to  the  extent  the  respondent 
has  this  information  available  in  its  records.  Respondents  are  not  required  to  poll  customers  or  other  parties  for 
the  website  and  NFA  ID  if  this  information  has  not  been  previously  collected. 
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Indicate  whether  the  owner  is  a  legal  entity  or  a  natural  person: 

J  Legal  entity;  D 

Natural  person:  □ 

Name  of  Reportable  Sub-Account  Owner(s); 

Street  Address; 

City: 

■State: 

Country: 

Zip/Postal  Code: 

Phone  Number;’® 

'  Email  Address  (if  owner  is  a  natural  person):  '  '  .  ^ 

Contact  Name  (if  owner  is  not  a  natural  person);  -  ^ 

Contact  Job  Title; 

Contact  Relationship  to  Owner:' 

Contact  Phone  Number;” 

Contact  Email  Address: 

Owner  Website  (if  any): 

Owner  NFA  ID  (if  any); 

Owner  Legal  Entity  Identifier  (if  any): 

(ii)  For  each  reportable  sub-account  that  is  not  an  omnibus  account,  provide 
the  requested  information  for  each  reportable  sub-account  controller.  (NOTE:  a 
reportable  sub-account  controller  must  be  a  natural  person.) 

Name  of  Reportable  Sub-Account  Controller(s); 

Street  Address: 

City: 

State: 

Country: 

Zip/Postal  Code: 

Phone  Number:’® 

Name  of  Emptoyer: 

Job  Title: 

Relationship  to  Owner: 

Email  Address: 

Controller  NFA  ID  (if  any): 

After  completing  the  applicable  questions  In  part  B.3,  proceed  to  part  C. 


C.  Signature/Authentication,  Name,  and  Date: 


Please  provide  a  direct  number,  without  any  telephone  extension.  Non-U.S.  respondents  should  also  provide 
the  applicable  international  area  code. 

"  Please  provide  a  direct  number,  without  any  telephone  extension.  Non-U.S.  respondents  should  also  provide 
the  applicable  international  area  code. 

The  website  and  NFA  ID  requested  in  this  question  are  only  required  to  be  reported  to  the  extent  the  respondent 
has  this  information  available  in  its  records.  Respondents  are  not  required  to  poll  customers  or  other  parties  for 
the  website  and  NFA  ID  if  this  information  has  not  been  previously  collected. 

Please  provide  a  direct  number,  without  any  telephone  extension.  Non-U.S.  respondents  should  also  provide 
the  applicable  international  area  code.  •  ,  , 
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Please  sign/authenticate  the  Form  71  prior  to  submitting. 

Signature/  Electronic  Authentication  of  [Originator  (auto-populated)]: 

□  By  checking  this  box  and  submitting  this  form  (or  by  clicking  “submit,”  “send,"  or  any  other 
analogous  transmission  command  if  transmitting  electronically),  I  certify  that  I  am  duly  authorized  by 
[Originator  (auto-populated)]  to  provide  the  information  and  representations  submitted  on  this  Form 
71 ,  and  that  the  information  and  representations  are  true  and  correct. 

Authorized  Representative  (Name  and  Position): 

_ (Name) 

- _ (Position) 

Submitted  on  behalf  of:  ' 

_ [Originator  (auto-populated)] 

Date  of  Submission: 


PART  18— REPORTS  BY  TRADERS 

■  13.  The  authurity  citation  for  part  18 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  2,  4,  5,  6a,  6c,  6f,  pg, 

6i,  6k,  6m,  6n,St,  12a,  and  19,  as  amended 
by  Title  VII  of  the  Dodd-Frank  Wall  Street 
Reform  and  Consumer  Protection  Act,  Pub.  L. 
111-203, 124  Stat.  1376  (2010). 

■  14.  Revise  §  18.04  to  read  as  follows: 

§  1 8.04  Statement  of  reporting  trader. 

(a)  Every  trader  who  owns,  holds,  or 
controls  a  reportable  futures  euid  option 
position  shall  after  a  special  call  upon 
such  trader  by  the  •Commission  or  its 
designee  file  with  the  Commission  a 
“Statement  of  Reporting  Trader”  on  the 
Form  40,  to  be  completed  in  accordance 
with  the  instructions  thereto,  at  such 
time* and  place  as  directed  in  the  call. 

(b)  Every  volume  threshold  account 
controller,  person  who  owns  a  volume 
threshold  accoxmt,  reportable  sub- 
accoimt  controller,  and  person  who 
owns  a  reportable  sub-account  shall 
after  a  special  call  upon  such  person  by 
the  Commission  or  its  designee  file  with 
the  Commission  a  “Statement  of 


Reporting  Trader”  on  the  Form  40,  to  be 
completed  in  accordance  with  the 
instructions  thereto,  at  such  time  and 
place  as  directed  in  the  call. 

■  15.  Amend  §  18.05  to  revise 
introductory  paragraph  (a),  and 
paragraphs  (b)  and  (c),  to  read  as 
follows: 

§  1 8.05  Maintenance  of  books  and  /ecords. 

(a)  Every  volume  threshold  account 
controller;  person  who  owns  a  volume 
threshold  account;  reportable  sub¬ 
account  controller;  person  who  owns  a 
reportable  sub-account;  and  trader  who 
owns,  holds,  or  controls  a  reportable 
futures  or  option  position  shall  keep 
books  and  records  showing  all  details 
concerning  all  positions  and 
transactions  in  the  commodity  or  swap: 
***** 

(b)  Every  such  volume  threshold 
account  controller;  person  who  owns  a 
volume  threshold  account;  reportable 
sub-accbunt  controller;  person  who 
owns  a  reportable  sub-account;  cmd 
trader  who  owns,  holds,  or  controls  a 
reportable  futures  or  option  position 
shall  also  keep  books  and  records 


showing  all  details  concerning  all 
positions  and  transactions  in  the  cash 
commodity  or  swap,  its  products  and 
byproducts,  and  all  commercial 
activities  that  it  hedges  in  the  futures, 
option,  or  swap  contract  in  which  it  is 
reportable. 

(c)  Eve'ry  volume  threshold  account 
controller;  person  who  owns  a  volume 
threshold  account;  reportable  sub¬ 
account  controller;  person  who  owns  a 
reportable  sub-account;  and  trader  who 
jowns,  holds,  or  controls  a  reportable 
futures  or  option  position  shall  upon 
request  furnish  to  the  Commission  any 
pertinent  information  concerning  such 
positions,  transactions,  or  activities  in  a 
form  acceptable  to  the  Commission. 

■  16.  Add  appendix  A  to  part  18  to  read 
as  follows: 

Appendix  A  to  Part  18 — ^Form  40 

Note:  This  Appendix  is  a  representation  of 
the  final  reporting  form,  which  will  be 
submitted  in  an  electronic  format  pursuant  to 
the  rules  in  Part  18,  either  via  the 
Commission’s  web  portal  or  via  XMh-based, 
secure  FTP  transmission. 

BILUNG  CODE  6351-01-P 
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CFTC  FORM  40 

STATEMENT  OF  REPORTING  TRADER 


NOTICE:  Failure  to  file  a  report  required  by  the  Commodity  Exchange  Act  (“CEA"  or  the  “Act")^  and  the 
regulations  thereunder,^  or  the  filing  of  a  report  with  the  Commodity  Futures  Trading  Commission  (“CFTC”  or 
“Commission”)  that  includes  a  false,  misleading  or  fraudulent  statement  or  omits  material  facts  that  are  required  to 
be  reported  therein  or  are  necessary  to  make  the  report  not  misleading,  may  (a)  constitute  a  violation  of  section 
6(cK2)  of  the  Act  (7  U.S.C.  9),  section  9(aK3)  of  the  Act  (7  U.S.C.  13(a)(3)),  and/or  section  1001  of  Title  18, 

Crimes  and  Criminal  Procedure  (18  U.S.C.  1001)  and  (b)  result  in  punishment  by  fine  or  imprisonment,  or  both. 

PRIVACY  ACT  NOTICE 

The  Commission’s  authority  for  soliciting  information  from  traders  with  large  futures,  option,  swap,  or  other 
derivatives  market  positions  is  granted  in  sections  4a,  4i,  4t  and  8  of  the  CEA  (see  7  U.S.C.  sections  6i  and  12). 
The  Commission’s  authority  for  soliciting  information  from  volume  threshold  account  controllers,  persons  who  own 
volume  threshold  accounts,  reportable  sub-account  controllers,  and  persons  who  own  reportable  sub-accounts  is 
granted  in  sections  4i  and  8  of  the  CEA  and  related  regulations  (see,  e^,  17  CFR  18.04(b)).  Such  entities  and 
individuals  are  required  to  provide  the  information  requested,  and  failure  to  comply  may  result  in  the  imposition  of 
criminal  or  administrative  sanctions  (see,  e.g..  7  U.S.C.  sections  9  and  13a-1,  and/or  18  U.S.C.  1001). 

The  information  requested  is  most  comnfranly  used  in  the  Commission’s  market  and  trade  practice  surveillance 
activities  to  (a)  provide  information  concerning  the  size  and  composition  of  the  commodity  derivatives  markets,  (b) 
permit  the  Commission  to  nrtonitor  and  enforce  speculative  position  limits  and  (c)  enhance  the  Commission’s  trade 
surveillance  data.  Information  contained  in  these  records  may  be  used  by  the  Commission  in  the  conduct  of 
investigations  or  litigation  and,  in  limited  circumstances,  may  be  made  public  in  accordance  with  provisions  of  the 
CEA  and  other  applicable  laws.  It  may  also  be  disclosed  to  other  government  agencies  and  to  contract  markets  to 
meet  responsibilities  assigned  to  them  by  law.  In  accordance  with  the  Privacy  Act  and  the  Commission’s  rules 
thereunder  (see  17  CFR  part  146),  the  complete  listing  of  uses  of  the  information  contained  in  these  records  is 
found  in  the  Commission’s  System  of  Records  Notices,  available  on  www.cftc.qov.  These  uses  include  CFTC-15, 
Large  Trader  Report  Files  (Integrated  Surveillance  System). 

Information  contained  in  these  records  may  be  used  by  the  Commission  in  the  conduct  of  investigations  or 
litigation  and,  in  limited  circumstances,  may  be  made  public  in  accordance  with  provisions  of  the  CEA  and  other 
applicable  laws.  It  may  also  be  disclosed  to  other  government  agencies  and  to  reporting  markets  to  meet 
responsibilities  assigned  to  them  by  law. 


'  7  U.S.C.  section  1,  et  seq. 

^  Unless  otherwise  noted,  the  rules  and  regulations  referenced  in  this  notice  are  found  in  chapter  1  of  title  17  of  the 
Code  of  Federal  Regulations;  17  CFR  Chapter  1  et  seq. 


BILLING  CODE  63S1-01-P 
General  Instructions 

Who  Must  File  a  Form  40 — 17  CFR  18.04(a) 
requires  every  person  who  owns  or  controls 
a  reportable  position  to  file  a  Form  40 — 
Statement  of  Reporting  Trader  with  the 
Commission.  17  CFR  18.04(b)  requires  every 


volume  threshold  account  controller,  person 
who  owns  a  volume  threshold  account, 
reportable  sub-account  controller,  and  person 
who  owns  a  reportable  sub-account  to  file  a 
Form  40 — Statement  of  Reporting  Trader 
with  the  Commission.  17  CFR  20.5  requires 
every  person  subject  to  books  or  records 


under  17  CFR  20.6  to  file  a  40S  filing  ^  with 
the  Commission, 


s  As  used  in  this  document,  “Form  40"  may  refer 
to  either  a  Form  40 — Statement  of  Reporting  Trader 
or  a  40S  Filing,  as  appropriate,  and  as  the  context 
may  require. 
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When  to  file — A  reporting  trader  must  file 
a  Form  40  on  call  by  the  Commission  or  its 
designee. 

Where  to  file — The  Form  40  should  be 
submitted  (a)  via  the  CFTC’s  web-based  Form 
40  submission  process  at  www.cftc.gov.  (b) 
via  a  secure  FTP  data  feed  to  the 
Commission,  or  (c)  as  otherwise  instructed  by 
the  Commission  or  its  designee.  If  electronic 
submission  attempts  fail,  the  reporting  trader 
shall  contact  the  Commission  at 
techsupport@cftc.gov  for  further  technical 
support. 

When  to  update — A  reporting  trader 
required  to  complete  a  Form  40  will  be  under 
a  continuing  obligation,  per  direction  in  the 
special  call,  to  update  and  maintain  the 
accuracy  of  the  information  it  provides. 
Reporting-traders  can  update  this  information 
by  either  visiting  the  CFTC’s  web-based  Form 
40  portal  to  review,  verify,  and/or  update 
their  information,  or  by  submitting  updated 
information  via  FTP. 

Signature — ^Each  Form  40  submitted  to  the 
Commission  must  be  signed  or  otherwise 
authenticated  by  either  (1)  the  reporting 
trader  submitting,  the  form  or  (2)  an 
individual  that  is  duly  authorized  by  the 
reporting  trader  to  provide  the  information 
and  representations  contained  in  the  form. 

What  to  File — All  reporting  traders  that  are 
filing  a  Form  40  pmsuant  to  either  17  CFR 
18.04(a)  (i.e.  reportable  position  reporting 
traders)  or  17  CFR  20.5  (i.e.  swaps  books  and 
records  reporting  traders)  must  complete  all 
questions.  All  reporting  traders  that  are  filing 
a  Form  40  pursuant  to  17  CFR  18.04(b)  (i.e. 
volume  threshold  account  controllers, 
persons  who  own  a  volume  threshold 
account,  reportable  sub-account  controllers, 
and  persons  who  own  a  reportable  sub¬ 
account  reporting  trader)  must  complete  all 
questions  unless  they  are  natural  persons. 
Reporting  traders  that  are  filing  a  Foma  40 
pursuant  to  17  CFR  18.04(b)  who  are  natural 
persons  shall  mark  not  applicable  for 
questions  7  and  8. 

Please  be  advised  that  pursuant  to  5  CFR 
1320.5(b)(2)(i),  you  are  not  required  to 
respond  to  this  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number. 

Table  of  Contents 

1.  General  information  for  Reporting  Trader 

2.  Contact  Information  for  Individual 

Responsible  for  Trading  Activities 

3.  Contact  Information  for  Individual 

Responsible  for  Risk  Management 
Operations 

4.  Contact  information  for  Individual 

Responsible  for  Information  on  the  Form 
40 

5.  Omnibus  Account  Identification 

6.  Foreign  Government  Affiliation 

7.  Non-Domestic  Entity  Indicator 

8.  Ownership  Structure  (Parent/Parents) 

9.  Ownership  Structure  (Subsidiary/ 

Subsidiaries) 

10.  Control  of  Reporting  Trader’s  Trading 

Activities  by  Others 

11.  Control  of  Other’s  Trading  Activities  by 
Reporting  Trader 

12.  Other  Parties  Influencing  Trading  of 
Reporting  Trader 

13.  Trading  Subject  to  Express  or  Implied 

Agreement 


14.  Commodity  Index  Trading  Indicator 

15.  Swap  Dealer  Identification 

16.  Major  Swap  Participant  Identification 

17.  Business  Sectors,  Subsectors  and 
Occupation 

18.  Conunodities  Being  Traded  in  Derivative 
Markets 

19.  Business  Pinpose  for  Trading  in 
Derivative  Markets 

20.  Signature/ Authentication,  Name,  and 
Date 

Acknowledgement  of  Definitions 

Before  proceeding  with  your  submission, 
please  check  this  box  to  indicate  that  you 
have  read  the  definitions  for  the  following 
terms — as  they  are  used  in  the  Form  40;  □ 

Commodity  (or  commodities) — generally, 
all  goods  and  articles  (except  onions  and 
motion  picture  box  office  receipts,  or  any 
index,  measure,  value,  or  data  related  to  such 
receipts),  and  all  services,  rights,  and 
interests  (except  motion  pictme  box  office 
receipts,  or  any  index,  measure,  value,  or 
data  related  to  such  receipts)  in  which 
contracts  for  future  delivery  are  presently  or 
in  the  future  dealt  in  (see  7  U.S.C.  la(9)). 

Commodity  Index ‘Trading  (“CIT”)— 
means: 

a.  An  investment  strategy  that  consists  of 
investing  in  an  instrument  (e.g.,  a  commodity 
index  fund,  exchange-traded  fund  for 
commodities,  or  exchange-traded  note  for 
commodities)  that  enters  into  one  or  more 
derivative  contracts  to  track  the  performance 
of  a  published  index  that  is  based  on  the 
price  of  one  or  more  commodities,  or 
commodities  in  combination  with  other 
securities;  or 

b.  An  investment  strategy  that  consists  of 
entering  into  one  or  more  derivative  contracts 
to  track  the  performance  of  a  published  index 
that  is  based  on  the  price  of  one  or  more 
commodities,  or  commodities  in  combination 
with  other  securities. 

Control — as  used  in  this  Form,  “control” 
means  to  actually  direct,  by  power  of 
attorney  or  otherwise,  the  trading  of  a  special 
account  or  a  consolidated  account.  A  special 
account  or  a  consolidated  account  may  have 
more  than  one  controller. 

Derivatives — futures,  options  on  futures, 
and  swaps. 

Omnibus  volume  threshold  account- 
means  any  trading  account  that,  on  an 
omnibus  basis,  carries  reportable  trading 
volume  on  or  subject  to  the  rules  of  a 
reporting  market  that  is  a  board  of  trade 
designated  as  a  contract  market  under  section 
5  of  the  Act  or  a  swap  execution  facility 
registered  under  section  5h  of  the  Act. 

Parent — for  purposes  of  Form  40,  a  person 
is  a  parent  of  a  reporting  trader  if  it  has  a 
direct  or  indirect  controlling  interest  in  the 
reporting  trader;  and  a  person  has  a 
controlling  interest  if  such  person  has  the 
ability  to  control  the  reporting  trader  through 
the  ownership  of  voting  equity,  by  contract, 
or  Otherwise- 

Person — an  individual,  association, 
partnership,  corporation,  trust,  or 
government  agency  and/or  department. 

Reportable  sub-account — means  any 
trading  sub-account  of  an  omnibus  volume 
threshold  account  or  omnibus  reportable  sub¬ 
account,  which  sub-account  executes 
reportable  trading  volume. 


Reportable  sub-account  controller — means 
a  natural  person  who  by  power  of  attorney 
or  otherwise  actually  directs  the  trading  of  a 
reportable  sub-account.  A  reportable  sub¬ 
account  may  have  more  thlii  one  controller. 

Reportable  trading  volume — means 
contract  trading  volume  that  meets  or 
exceeds  the  level  specified  in  17  CFR  15.04. 

Reporting  trader — a  person  who  must  file 
a  Form  40,  whether  pursuant’ to  17  CFR 
18.04(a),  17  CFR  18.04(b),  or  17  CFR  20.05. 

Subsidiary — for  purposes  of  Form  40,  a 
person  is  a  subsidiary  of  a  reporting  trader  if 
the  reporting  trader  has  a  direct  or  indirect 
controlling  interest  in  the  person;  and  a 
reporting  trader  has  a  controlling  interest  if 
such  reporting  trader  has  the  ability  to 
control  the  person  through  the  ownership  of 
voting  equity,  by  contract,  or  otherwise. 

Volume  threshold  account — means  any 
trading  account  that  carries  reportable 
trading  volume  on  or  subject  to  the  rules  of 
a  reporting  market  that  is  a  board  of  trade 
designated  as  a  contract  market  under  section 
5  of  the  Act  or  a  swap  execution  facility 
registered  under  section  5h  of  the  Act. 

Volume  threshold  account  controller — 
means  a  natural  person  who  by  power  of 
attorney  or  otherwise  actually  directs  the 
trading  of  a  volume  threshold  account.  A 
volume  threshold  account  may  have  more 
than  one  controller. 

CFTC  Form  40 

GeneraUnformation  for  Reporting  Trader: 

For  question  1,  please  provide  the  name, 
contact  information  and  other  requested 
information  regarding  the  reporting  trader.  If 
the  reporting  trader  is  an  individual,  provide 
tj^eir  full  legal  name  and  the  name  of  the 
reporting  trader’s  employer. 

1.  Indicate  whether  the  reporting  trader  is 
a  legal  entity  or  a  natural  person: 

Legal  entity:  □ 

Natural  person:  □ 

Name  of  Reporting  Trader 

Street  Address 

City 

State 

Country 

Zip/Postal  Code 

Phone  Number"* 

Email  Address 
Web  site 
NFAID(ifany) 

Legal  Entity  Identifier  (if  any) 

Name  of  Employer 
Employer  NFA  ID  (if  any) 

Employer  Legal  Entity  Identifier  (if  any) 
Contact  Information 

For  questions  2,  3,  and  4,  provide  the  name 
and  contact  information  as  requested. 

2.  Individual  to  contact  regarding  the 
derivatives  trading  of  the  reporting  trader 
(this  individual  should  be  able  to  answer 
specific  questions  about  the  reporting  trader’s 
trading  activity  when  contacted  by 
Commission  staff): 

Check  here  if  this  individual  has  the  same 
contact  information  as  that  of  the  reporting 
trader. 

*  Please  provide  a  direct  number,  without  any 
telephone  extension.  Non-U.S.  respondents  should 
also  provide  the  applicable  international  area  code. 
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Phone  Number  ® 

Web  site® 

Email  Address 
NFAID  (if  any) 

Legal  Entity  Identifier  (if  any) 

Parent  Company/ 10%  Owner/ or  Both 
Indicator 


■ 


Name 

Street  Address 
City 

State  ^ 

Country 
Zip/Postal  Code 
Phone  Number  * 

Email  Address 
NFAID  (if  any) 

3.  Individual  to  contact  regarding  the  risk 
management  operations  of  the  reporting 
trader  (this  individual  shoulc^be  able  to 
answer  specific  questions  about  the  reporting 
trader’s  risk  management  operations, 
including  account  margining,  when 
contacted  by  Commission  staff): 

Check  here  if  this  individual  has  the  same 
contact  information  as  that  of  the  reporting 
trader. 

Name 

Street  Address 

City 

State 

Country 

Zip/Postal  Code 

Phone  Number" 

Email  Address 
NFA  ID  (if  any) 

4.  Individual  responsible  for  the 
information  on  the  Form  40  (this  individual 
should  be  able  to  verify,  clarify,  and  explain 
the  answers  submitted  by  a  reporting  trader 
on  the  Form  40): 

Check  here  if  this  individual  has  the  same 
contact  information  as  that  of  the  reporting 
trader. 

Name 

Street  Address 

City  ^ 

State 

Country 

'  Zip/Postal  Code 
Phone  Number^ 

Email  Address 
NFA  ID  (if  any) 

Onmibus  Account  Identiffcation 

For  question  5,  indicate  whether  the 
reporting  trader  has  a  customer  omnibus 
account  with  a  futures  conunission  merchant, 
clearing  member,  or  foreign  broker  (NOTE: 
For  the  purpose  of  this  question,  an  omnibus 
account  is  an  account  that  one  futures 
conunission  merchant,  clearing  member  or 
foreign  broker  carries  for  another  in  which 
the  transactions  of  multiple  individual 
accounts  are  combined.  The  identities  of  the 
holders  of  the  individual  accounts  are  not 
generally  known  or  disclosed  to  the  carrying 
firm.  In  addition,  the  Commission  has 
traditionally  identified  onmibus  accoimts  as 
either  house  or  customer  onmibus  accounts. 
House  onmibus  accounts  exclusively  contain 
the  proprietary  accounts  of  the  omnibus 
account  originator.  Customer  omnibus 
accounts  contain  the  accoimts  of  customers 

"  Please  provide  a  direct  number,  without  any 
telephone  extension.  Non-U.S.  respondents  should 
also  provide  the  applicable  international  area  code. 

*  Please  provide  a  direct  number,  without  any 
telephone  extension.  Non-U.S.  respondents  should 
also  provide  the  applicable  international  area  code. 

^  Please  provide  a  direct  number,  %rithout  any 
telephone  extension.  Non-U.S.  respondents  should 
also  provide  the  applicable  international  area  code. 


of  the  omnibus  account  originator.  It  is  the 
obligation  of  the  omnibus  account  originator 
to  correctly  identify  the  omnibus  account 
type  to  the  reporting  entity): 

5.  Does  the  reporting  trader  have  a 
customer  omnibus  account  with  a  futures 
conunission  merchant,  clearing  member,  or 
foreign  broker?  YES/NO 

IF  YES.  Give  the  name(s)  of  the  futures 
commission  merchant,  clearing  member,  or 
foreign  broker  carrying  the  account(s)  of  the 
reporting  trader. 

Foreign  Government  Affiliation 

For  question  6,  please  complete  the 
following  (NOTE:  For  the  purpose  of  this 
question,  affiliation  can  include,  but  is  not 
limited  to,  a  situation  (1)  where  the  foreign 
government  directly  or  indirectly  controls  the 
reporting  trader’s  assets,  operations,  and/or 
derivatives  trading,  or  (2)  where  the  reporting 
trader  operates  as  a  direct  or  indirect 
subsidiary  of  a  foreign  government,  its 
agencies  or  departments,  or  any  investment 
program  of  the.foreign  government): 

6.  Is  the  reporting  trader  directly  or 
indirectly  affiliated  with ‘a  government  other 
than  that  of  the  United  States?  YES/NO 

IF  YES,  give  the  name  of  the 
govemment(s). 

IF  YES,  explain  the  nature  of  the  affiliation 
between  the  reporting  trader  and  the 
govemment(s)  listed  above. 

Non-Domestic  Entity  Indicator 

For  question  7,  if  the  Reporting  Trader  is 
a  legal  entity,  please  complete  the  following. 

7.  Is  the  reporting  trader  organized  under 
the  laws  of  a  country  other  than  the  United 
States?  YES/NO 

IF  YES,  give  the  name  of  the  country  or 
countries  under  whose  laws  the  reporting 
trader  is  organized. 

Ownership  Structiure  of  the  Reporting  Trader 

For  questions  8  and  9,  provide  the 
requested  ownership  information  only  as 
applicable. 

If  the  Reporting  Trader  is  a  commodity 
pool,  also  provide  the  requested  information 
in  questions  8i,  8ii,  and  8iii.  If  the  Reporting 
Trader  is  reporting  commodity  pools  in 
which  it  has  an  ownership  interest,  also 
provide  the  requested  information  in 
questions  9i,  9ii,  and  9iii. 

8.  List  all  the  parents  of  the  reporting 
trader  (including  the  immediate  parent  and 
any  parent(s)  of  its  parent)  and,  separately, 
all  persons  that  have  a  10  percent  or  greater 
ownership  interest  in  the  reporting  trader 
(conunodity  pool  investors  are  deemed  to 
have  an  ownership  interest  in  the  pool).  For 
each  such  parent  or  10  percent  or  greater 
owner  include  the  following  information: 

Indicate  whether  the  party  identified  below 
is  a  legal  entity  or  a  natural  person: 

Legal  entity:  □ 

Natural  person:  □ 

Name 

Street  Address 

City 

State 

Coimtry 

Zip/Postal  Code 


8i.  For  each  person  identified  in  question 
8  that  is  a  limited  partner,  shareholder,  or  . 
other  similar  type  of  pool  participant, 
indicate  if  they  are  a  principal  or  affiliate  of 
the  operator  of  the  commodity  pool. 

Principal/ Affiliate  Indicator 

8ii.  For  each  person  identified  in  question 
8  that  is  a  limited  partner,  shareholder,  or 
other  similar  type  of  pool  participant, 
indicate  if  they  are  also  a  commodity  pool 
operator  of  the  pool. 

Conunodity  Pool  Operator  Indicator 

8iii.  For  each  person  identified  in  question 
8  that  is  a  limited  partner,  shareholder,  or 
other  similar  type  of  pool  participant  and 
where  the  operator  of  the  commodity  pool  is 
exempt  fi-om  registration  under  §  4.13  of  the 
Commission’s  regulations,  indicate  if  that 
person  has  an  ownership  or  equity  interest  of 
25  percent  or  greater  in  the  commodity  pool. 

25%  Ownership  Indicator 

9.  List  all  the  subsidiaries  of  the  reporting 
trader  (including  the  immediate  subsidiary 
and  any  subsidiaries  of  those  subsidiaries) 
and,  separately,  all  persons  in  which  the 
reporting  trader  has  a  10  percent  or  greater 
ownership  interest  (including  a  10  percent  or 
greater  interest  in  a  commodity  pool(s)).  Only 
list  subsidiaries  and  persons  that  engage  in 
derivatives  trading.  For  each  such  subsidiary 
and/or  person  include  the  following 
information: 

Indicate  whether  the  party  identified  below 
is  a  legal  entity  or  a  natural  person: 

Legal  entity:  □ 

Natural  person:  □ 

Name 

Street  Address 
City 
State 
Coimtry 
Zip/Postal  Code 
Phone  Number 
Web  site 
Email  Address 
NFA  ID  (if  any) 

Legal  Entity  Identifier  (if  any) 

®  Please  provide  a  direct  number,  without  any 
telephone  extension.  Non-U.S.  respondents  should 
also  provide  the  applicable  international  area  code. 

®  The  Web  site  and  NFA  ID  requested  in  this 
question  are  only  required  to  be  reported  to  the 
extent  the  respondent  has  this  information  available 
in  its  records.  Respondents  are  not  required  to  poll 
customers  or  other  parties  for  the  Web  site  and  NFA 
ID  if  this  information  has  not  been  previously 
collected. 

10  Please  provide  a  direct  number,  without  any 
telephone  extension.  Non-U.S.  respondents  should 
also  provide  the  applicable  international  area  code. 

11  The  Web  site  and  NFA  ID  requested  in  this 
question  are  only  required  to  be  reported  to  the 
extent  the  respondent  has  this  information  available 
in  its  records.  Respondents  are  not  required  to  poll 
customers  or  other  parties  for  the  Web  site  and  NFA 
DD  if  this  information  has  not  been  previously 
collected. 
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Subsidiary/10%  Ownership/or  Both 

Indicator 

9i.  For  each  person  identihed  in  question 
9  that  is  a  commodity  pool  and  for  which  you 
are  a  limited  partner,  shareholder  or  other 
similar  type  of  pool  participant,  indicate  if 
you  are  a  principal  or  affiliate  of  the  operator 
of  the  commodity  pool. 

Principal/ Affiliate  Indicator 

9ii.  For  each  person  identified  in  question 
9  that  is  a  commodity  pool  and  for  which  you 
are  a  limited  partner,  shareholder  or  other 
similar  type  of  pool  participant,  indicate  if 
you  are  die  commodity  pool  operator  for  the 
pool.  ~ 

Commodity  Pool  Operator  Indicator 

9iii.  For  each  person  identified  in  question 
9  that  is  a  commodity  pool  and  for  which  you 
are  a  limited  piartner,  shareholder  or  other 
similar  type  of  pool  participant  and  for 
which  the  operator  of  the  commodity  pool  is 
exempt  from  registration  under  §4.13  of  the 
Commission’s  regulations,  indicate  if  you 
have  an  ownership  or  equity  interest  of  25 
percent  or  greater  in  the  commodity  pool. 

25%  Ownership  Indicator 
Control  of  Trading 

For  questions  10, 11, 12,  and  13  provide 
the  requested  control  information  only  as 
applicable. 

10.  List  all  persons  outside  of  the  reporting 
trader  that  control  some  or  all  of  the 
derivatives  trading  of  the  reporting  trader 
(including  persons  that  may  have  been 
previously  identijhed  as  a  parent,  above): 

Indicate  whether  the  party  identified  below 
is  a  legal  entity  or  a  natural  person; 

Legal  entity:  □ 

Natural  person:  □ 

Name 

Street  Address 
City 
State 
Country 
Zip/Postal  Code 
Phone  Number 
Web  site 
Email  Address 
NFA  ID  (if  any) 

Legal  Entity  Identifier  (if  any) 

Some/ All  Indicator 

11.  List  all  persons  for  which  the  reporting 
trader  controls  some  or  all  of  the  derivatives 
trading  (including  persons  that  may  have 
been  previously  identified  as  a  subsidiary, 
above): 

Indicate  whether  the  party  identified  below 
is  a  legal  entity  or  a  natural  person: 

Legal  entity:  □ 

Natural  person:  □ 

Name 

Street  Address 


Please  provide  a  direct  number,  without  any 
telephone  extension.  Non-U.S.  respondents  should 
also  provide  the  applicable  international  area  code. 

^  The  Web  site  and  NFA  ID  requested  in  this 
question  are  only  required  to  be  reported  to  the 
extent  the  respondent  has  this  information  available 
in  its  records.  Respondents  are  not  required  to  poll 
customers  or  other  parties  for  the  Web  site  and  NFA 
ID  if  this  information  has  not  been  previously 
collected. 


City 
State 
Country 
Zip/Postal  Code 
Phone  Number 
Web  site 
Email  Address 
NFA  ID  (if  any) 

Legal  Entity  Identifier  (if  any) 

Some/ All  Indicator  . 

12.  List  any  other  person(s)  that  directly  or 
indirectly  influence,  or  exercise  authority 
over,  some  or  all  of  the  trading  of  the 
reporting  trader,  but  who  do  not  exercise 
"control”  as  defined  in  this  Form:  Indicate 
whether  the  party  identified  below  is  a  legal 
entity  or  a  natvual  person: 

Legal  entity:  □ 

Natural  person:  □ 

Name 

Street  Address 
City 
State 
Country 
Zip/Postal  Code 
Phone  Number 
Web  site 
Email  Address 
NFA  ID  (if  any) 

Legal  Entity  Identifier  (if  any) 

Some/ All  Indicator 

13.  Is  some  or  all  of  the  derivatives  trading 
of  the  reporting  trader  subject  to  an  express 
or  implied  agreement  or  understanding  with 
any  other  person(s)  not  addressed  in 
questions  10, 11,  or  12,  above?  YES/NO 

If  yes,  provide  the  following  information: 

Indicate  whether  the  party  identified  below 
is  a  legal  entity  or  a  natural  person: 

Legal  entity:  □ 

Natural  person:  □ 

Name 

Street  Address 

City 

State 

Country 

Zip/Postal  Code 

Phone  Number 

Web  site 


Please  provide  a  direct  number,  without  any 
telephone  extension.  Non-U.S.  respondents  should 
also  provide  the  applicable  international  area  code. 

The  Web  site  and  NFA  ID  requested  in  this 
question  are  only  required  to  be  reported  to  the 
extent  the  respondent  has  this  information  available 
in  its  records.  Respondents  are  not  required  to  poll 
customers  or  other  parties  for  the  Web  site  emd  NFA 
ID  if  this  information  has  not  been  previously 
collected. 

Please  provide  a  direct  number,  without  any 
telephone  extension.  Non-U.S.  respondents  should 
also  provide  the  applicable  international  area  code. 

■■^The  Web  site  and  NFA  ID  requested  in  this 
question  are  only  required  to  be  reported  to  the 
extent  the  respondent  has  this  information  available 
in  its  records.  Respondents  are  not  required  to  poll 
customers  or  other  parties  for  the  Web  site  and  NFA 
ID  if  this  information  has  not  been  previously 
collected. 

J®  Please  provide  a  direct  number,  without  any 
telephone  eictension.  Non-U.S.  respondents  should 
also  provide  the  applicable  international  area  code. 

>®Tbe  Web  site  and  NFA  ID  requested  in  this 
question  are  only  required  to  be  reported  to  the 
extent  the  respondent  has  this  information  available 
in  its  records.  Respondents  are  not  required  to  jKill 


Email  Address 
NFA  ID  (if  any) 

Legal  Entity  Identifier  (if  any) 

Some/ All  Indicator 

Commodity  Index  Trading  Indicator 

For  question  14,  please  answer  the 
following: 

14i.  Is  the  reporting  trader  engaged  in 
commodity  index  trading  as  defined  in 
paragraph  (a)  of  the  definition  of  CTT  above? 
YESi(NO 

14ii.  Is  the  reporting  trader  engaged  in 
commodity  index  trading  as  defined  in 
paragraph  (b)  of  the  definition  of  CIT  above? 
YES/NO 

a.  If  the  reporting  trader  is  engaged  in  CIT 
(as  defined  in  paragraph  (b))  with  respect  to 
one  or  more  commodities  or  commodity 
groups  appearing  on  Supplemental  List  11, 
indicate  whether  the  reporting  trader  is,  in 
the  aggregate,  pursuing  long  exposure  or 
short  exposure  with  respect  to  such 
commodities  or  commodity  groups.  It  is  not 
necessary  to  respond  to  this  question  with 
respect  to  CIT  that  tracks  the  performance  of 
multiple  unrelated  commodities  or 
commodity  groups  (e.g.,  an  investment  in  an- 
exchange-traded  fund  that  tracks  the 
performance  of  an  index  representing 
commodities  spanning  multiple  commodity 
groups). 

14iii.  If  the  reporting  trader  is  currently 
engaged  in  commodity  index  trading  as 
defined  in  paragraphs  (a)  or  (b)  of  the  CIT 
definition  above,  indicate  the  month  and  year 
on  which  the  reporting  trader  first  became 
engaged  in  commodity  index  trading. 

Swaps  Participation  Indicators 

For  questions  15  and  16,  please  indicate  if 
the  reporting  trader  meets  the  specified 
definition: 

15.  Is  the  reporting  trader  a  Swap  Dealer, 
as  defined  in  §  1.3(ppp)  of  regulations  under 
the  Commodity  Exchange  Act?  YES/NO 

16.  Is  the  reporting  trader  a  Major  Swap 
Participant,  as  defined  in  §  1.3(qqq)  of 
regulations  under  the  Commodity  Exchange 
Act?  YES/NO 

Nature  of  Business  and  of  Derivatives 
Trading  Activities 

For  questions  17, 18,  and  19  provide  the 
requested  information  only  as  applicable. 

17.  Select  all  business  sectors  and 
subsectors  that  pertain  to  the  business 
activities  or  occupation  of  the  reporting 
trader.  If  more  than  one  business  subsector  is 
selected,  indicate  which  business  subsector 
primarily  describes  the  nature  of  the 
reporting  trader’s  business. 

Choose  From  Supplemental  List  I 

18.  Select  all  commodity  groups  and 
individual  commodities  that  the  reporting 
trader  presently  trades  or  expects  to  trade  in 
the  near  future  in  derivative  markets. 

Choose  From  Supplemental  List  U 

19.  For  each  selected  individual 
commodity  identified  in  question  18, 
indicate  the  business  purpose(s)  for  which 
the  reporting  trader  uses  derivative  markets. 


customers  or  other  parties  for  the  Web  site  and  NFA 
ID  if  this  information  has  not  been  previously 
collected. 
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[f  the  reporting  trader  has  more  than  one 
business  purpose  for  trading  in  an  individual 
commodity,  also  indicate  the  predominant 
business  purpose. 

Choose  From  Supplemental  List  III 
Signature/ Authentication,  Name,  and  Date 

20.  Please  sign/authenticate  the  Form'  40 
prior  to  submitting. 

Signature/Electronic  Authentication; 

□  By  checking  this  box  and  submitting  this 
form  (or  by  clicking  “submit,”  "send,”  or  any 
other  analogous  transmission  conunand  if 
transmitting  electronically),  I  certify  that  I  am 
duly  authorized  by  the  reporting  trader 
identified  below  to  provide  the  information 
and  representations  submitted  on  this  Form 
40,  and  that  the  information  and 
representations  are  true  and  correct. 
Reporting  Trader  Authorized  Representative 
(Name  and  Position): 

_ (Name) 

_ (Position) 

Submitted  on  behalf  of: 

_ (Reporting  Trader  Name) 

Date  of  Submission: 


Supplemental  List  I:  List  of  Business  Sectors 
and  Subsectors 

Business  Sector 
Subsector 

Agriculture  and  Forestry 
Oilseed  Farming  * 

Grain  Farming 
Fruit  and  Tree  Nut  Farming 
Other  Crop  Farming  (Specify) 

Cattle  Ranching  and  Farming 

Hog  and  Pig  Farming 

Poultry  and  Egg  Production 

Sheep  and  Goat  Farming 

Other  Animal  Production 

Forestry,  Logging,  or  Timber  Production 

Cooperative 

Other  (Specify) 

Mining,  Oil  and  Natural  Gas  Extraction 
Oil  Exploration/Production 
Natural  Gas  Exploration/Production 
Coal  Mining 
Precious  Metal  Mining 
Non-Precious  Metal  Mining 
Other  (Specify) 

Utilities 

Utility/Cooperative 
Electric  Power  Generation 
Local  Distribution  Company 
Natiural  Gas  Distribution 
Other  (Specify) 

Construction 
Building  Construction 
Heavy  and  Civil  Engineering  Construction 
Other  (Specify)* 

Manufacturing,  Refining  and  Processing 
Animal  Food  Manufacturing 
Grain  Milling 
Oilseed  Milling 

Sugar  and  Confectionery  Product 
Manufacturing 

Fruit  and  Vegetable  Preserving  and 
Specialty  Food  Manufacturing 
Dairy  Product  Manufacturing 
Animal  Slaughtering  and  Processing 
Bakeries  < 

Other  Food  Manufacturing 


Beverage  Manufacturing  Textile  Mills 
Textile  Product  Mills 
Apparel  Manufacturing 
Wood  Product  Manufacturing 
Paper  Manufacturing 
Pulp,  Paper,  and  Paperboard  Mills 
Petroleum  and  Coal  Products 
Manufacturing 

Renewable  Fuels  Manufacturing 
.  Petrochemical/Chemical  Manufacturing 
Plastics  and  Rubber  Products 
Manufacturing 
Natural  Gas  Processing 
Precious  Metal  Processor/Smelter 
Non-Precious  Met^  Processor 
Metals  Fabricator 
Other  (Specify) 

Wholesale  Trade 

Lumber  and  Other  Construction  Materials 
Merchant  Wholesalers 
Metal  and  Mineral  Merchant  Dealer 
Grocery  and  Related  Product  Merchant 
Wholesaler 

Farm  Product  Raw  Material  Merchant 
Wholesalers 

Chemical  and  Allied  Products  Merchant 
Wholesalers 

Petroleum  and  Petroleum  Products 
Merchant  Wholesalers 
Natural  Gas,  Power  Marketer 
Importer/Exporter  (specify  commodities) 
Other  (Specify) 

Retail  Trade 

Building  Materials  and  Supplies  Dealers 
Food  and  Beverage  Stores 
Jeweler/Precious  Metals  Retailer 
Vehicle  Fuel  Retailer/Convenience  Store 
Operator 
Fuel  Dealers 
Other  (Specify) 

Transportation  and  Warehousing 
Air  Transport 
Trucking  , 

Pipeline  Transportation  of  Crude  Oil 
Pipeline  Transportation  of  Natural  Gas 
Farm  Product  Warehousing  and  Storage 
Energy  Distributor  (warehousing,  storage) 
Other  (Specify) 

End  User  (NOTE:  May  not  be  the  only/ 
primary  subsector  selected) 

Metals  End  User  (Construction  Co.,  Brass 
Mill,  Steel  Mill) 

Emissions  End  User  (Factory,  Industrial 
Cos.) 

Petroleum  End  User  (Airline  Cos. 
Municipalities,  Industrial  Cos.,  Trucking 
Cos.) 

Information 
Other  (Specify) 

Financial  Institutions  and  Investment 
Management 

Dealers  and  Financial  Intermediaries 
Broker/Dealer 
Bank  Holding  Company 
Investment/Merchant  Bank 
Non-US  Commercial  Bank 
US  Commercial  Bank 
Swaps/Derivatives  Dealer 
Universal  Bank 

Asset/Investment/Fund  Management: 
Asset/Investment  Manager 
Institutional  Clients 
Retail  Clients 

Managed  Accounts  and  Pools  (CTAs, 
CPOs,  etc.) 

Institutional  Clients 


Retail  Clients 

College  Endowment,  Trust,  Foundation 

Fund  of  Hedge  Funds 

Hedge  Fund 

Mutual  Fund 

Pension  Fund 

Private  Wealth  Management 
Private  Bank 

Exchange  Traded  Fund  Issuer 
Exchange  Traded  Note  Issuer 
Government  Financial  Institution: 

Central  Bank 
Sovereign  Wealth  Fund 
Government  Sponsored  Enterprise  (GSE) 
Other  Governmental  Entity  (Specify) 
Other  Financial  or  Trading  Entities: 
Arbitrageur 

Individual  Trader/Investor 
Floor  Broker 
Floor  Trader 
Market  Maker 
Proprietary  Trader 
Corporate  Treasury 
Mortgage  Originator 
Savings  Bank 
Credit  Union 
Insurance  Company 
Other  (Specify) 

Real  Estate 
Other  (Specify) 

Arts,  Entertainment,  and  Recreation 
Performing  Arts  Companies 
Promoters  of  Performing  Arts 
Agents  and  Managers  for  Artists  and 
Entertainers 

Independent  Artists,  Writers,  Performers 
Other  (Specify) 

Accommodation  and  Food  Services 
Food  Services 
Other  (Specify) 

Public  Administration 
Administration  of  Environmental  Quality 
Programs 

Administration  of  Economic  Programs 
Other  (Specify) 

Supplemental  List  II:  Commodity  Groups 
and  Individual  Commodities 

Commodity  Group 
Individual  Commodity  • 

GRAINS 

OATS 

WHEAT 

CORN 

RICE 

UVESTOCK/MEA  T  PRODUCTS 
LIVE  CATTLE 
PORK  BELLIES 
FEEDER  CATTLE 
LEAN  HOGS 
DAIRY  PRODUCTS 
MILK 
BUTTER 
CHEESE 

OILSEED  AND  PRODUCTS 
SOYBEAN  OIL 
SOYBEAN  MEAL 
SOYBEANS 
FIBER 
COTTON 

FOODSTUFFS/SOFTS 

COFFEE 

FROZEN  CONCENTRATED  QRANGE 
JUICE 
SUGAR 
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COCOA 

OTHER  AGRICULTURAL 
REAL  ESTATE 
CURRENCY 

EQUITIES  AND  EQUITY  INDICIES 
INTEREST  RATES 
TREASURY  COMPLEX 
OTHER  INTEREST  RATE  PRODUCTS 
OTHER  FINANCIAL  INSTRUMENTS 
PETROLEUM  AND  PRODUCTS 
JET  FUEL 
ETHANOL 
BIODIESEL 
FUEL  OIL 
HEATING  OIL 
GASOLINE 
NAPHTHA 
CRUDE  OIL 
~  DIESEL  ■ 

NATURAL  GAS  AND  PRODUCTS 
NATURAL  GAS  LIQUIDS 
NATURAL  GAS 
ELECTRICITY  AND  SOURCES 
COAL 

ELECTRICITY 
URANIUM 
PRECIOUS  METALS 
PALLADIUM 
PLATINUM 
SILVER 
GOLD 

BASE  METALS 
STEEL 
COPPER 

WOOD  PRODUCTS 
LUMBER 
PULP 

CHEMICALS 
PLASTICS 
EMISSIONS 
WEATHER 
OTHER  (SPECIFY) 

Supplemental  List  HI:  Business  Purposes  of 
Commodity  Derivatives  Trading 

Business  Purpose 

Definition 

Example 

Offsetting  Cash  or  Spot  Market  Input  Price 
Risk 

Using  derivative  markets  for  commodities 
that  are  direct  inputs  or  purchases  for  your 
business  so  as  to  offset  price  risk  associated 
with  your  purchase  of  these  inputs. 

E.g.  You  are  a  grain  processor,  so  you  use 
wheat  futures  to  offset  the  price  risk 
incidental  to  your  cash  purchases  of  wheat. 

Offsetting  Cash  or  Spot  Market  Output  Price 
Risk 

Using  derivative  markets  for  commodities 
that  are  direct  outputs  or  sales  of  your 
business  so  as  to  ofiset  price  risk  associated 
with  your  sale  of  these  outputs. 

E.g.  You  are  a  gasoline  refiner,  so  you  use 
gasoline  futures  to  offset  price  risk  associated 
with  your  production  of  gasoline. 

Offsetting  Other  Cash  or  Spot  Market  Price 
Risks  (Cross  Price  Risk) 

Using  derivative  markets  for  a  commodity 
that  is  not  a  direct  input  or  output  of  your 
business,  but  which  has  significant  price 
correlations  with  the  direct  inputs  or  outputs 
of  your  business. 


E.g.  You  manufacture  ethanol  which  is 
used  as  an  additive  in  and  competitor  for 
gasoline  as  a  combustive  fuel.  While  you 
neither  directly  consume  nor  produce 
gasoline,  you  may  find  that  the  price  you 
receive  for  yovu  ethanol  product  is  highly 
correlated  with  the  price  of  gasoline,  and 
therefore  you  reduce  ethanol  price  risk  by 
using  gasoline  futures  contracts. 

Other  Physical  Risk  Management  Strategies 

Managing  other  price  risks  incidental  to 
the  operation  of  your  business  or  physical 
assets  through  the  use' of  commodity 
derivative  markets. 

E.g.  You  are  a  manufacturer  with 
significant  international  sales,  so  you  use 
foreign  ciurency  futures  to  offset  risks 
associated  with  changes  in  the 
competitiveness  of  your  exports  and 
therefore  the  value  of  your  physical  assets 
such  as  production  plants,  land,  machinery, 
etc. 

Client  Futures/Options  on  Futures  Trading 

Fulfilling  customer/client  desire  for 
portfolio  diversification  or  exposure  to 
various  asset  classes  through  your  activity  as 
a  Commodity  Pool  Operator,  Commodity 
Trading  Advisor,  or  other  similar  role. 

E.g.  You  collect  funds  and  execute  trading 
strategies  through  the  use  of  futures/options 
on  futures  markets  at  the  expressed  intent 
and  for  the  sole  benefit  of  clients. 

Managing  Client  Swaps  Exposure 

Reducing  risk  stemming  from  holding  or 
executing  swaps  contracts  on  behalf.of 
clients  or  customers  through  the  use  of 
futures/bptions  on  futures  markets. 

E.g.  You  sell  crude  oil  swaps  to  a  client 
and  agree  to  accept  the  risk  inherent  in  the 
index  price.  You  offset  this  risk  through 
piu-chases  of  crude  oil  futrues,  in  effect 
transferring  price  risk  from  the  client  to 
another  market  participant. 

Making  Markets/Providing  Liquidity 

Engaging  in  derivatives  transactions  to 
assume  risk  and  help  transfer  ownership  of 
derivative  positions  from  one  market 
participant  to  another,  realizing  the  bid-ask 
spread  as  the  return. 

E.g.  You  accept  risk  by  buying  and  selling 
futures/options  on  futures  contracts  so  that 
other  traders  can  move  into  and  out  of 
positions  when  they  wish.  You  then  find 
other  traders  willing  to  take  the  other  side  of 
those  transactions. 

Arbitrage 

Using  derivative  markets  as  part  of  a 
strategy  designed  to  realize  risk-free  profit 
from  pricing  anomalies. 

E.g.  You  realize  that  the  wheat  futmes 
contract  is  trading  at  a  discount  (even  after 
considering  storage,  transport,  etc.)  relative  to 
the  wheat  cash  price,  and  therefore  find  it 
profitable  to  purchase  the  wheat  futures 
contract,  take  delivery,  and  then  resell  the 
wheat  in  the  cash  market  for  a  risk-free  profit. 

Establishing  Price  Exposure 

Using  derivative  markets  as  a  way  to 
express  your  belief  in  the  future  movement 
of  market  prices.  This  strategy  does  not 
involve  offsetting  risks  incidental  to  your 


business,  but  instead  involves  directional 
trading. 

E.g.  You  conduct  research  and  believe  that 
crude  oil  prices  are  due  to  rise,  so  you  take 
long  futures  positions  in  crude  oil  to  profit 
from  yom  predictions. 

Financial  Asset  Management 
Using  derivatives  to  diversify,  rebalance,  or 
otherwise  allocate  financial  assets  so  that 
risks  to  the  value  of  the  investment  portfolio 
are  reduced.  This  strategy  is  used  by  entities 
such  as  pension  funds  and  endowments  to 
manage  overall  risk  to  their  financial 
portfolios. 

E.g.  You  hold  Treasury  bonds  as  a 
component  of  your  investment  portfolio,  and 
use  futures  contracts  to  reduce  overall 
portfolio  risk  that  would  result  from  falling 
bond  prices. 

Managing  Proprietary  Swaps  Exposure 
Reducing  risk  stemming  from  your 
proprietary  holding  or  execution  of  swaps 
contracts  through  the  use  of  futures/options 
on  futures  markets. 

E.g.  You  trade  interest  rate  swaps  as  part 
of  your  business  or  investment  strategy,  and 
offset  some  of  the  risk  inherent  in  those 
swaps  thtough  your  use  of  Eurodollar  futures 
markets. 

Other:  Specify 

List  and  explain  your  business  purpose  if 
the  above  categories  do  not  adequately 
despribe  the  reason  you  trade  in  a  particular 
commodity  derivative  market.  *'  \ 

PART  20— LARGE  TRADER 
REPORTING  FOR  PHYSICAL 
COMMODITY  SWAPS 

■  17.  The  authority  citation  for  part  20 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  la.  2.  5,  6,  6a,  6c,  6f, 

6g,  6t,  12a,  19,  as  amended  by  Title  V-II  of  the 
Dodd-Frank  Wall  Street  Reform  and 
•Consumer  Protection  Act,  Pub.  L.  111-203, 
124  Stat.  1376  (2010). 

■  18.  Amend  §  20.5  to: 

■  a.  Revise  paragraphs  (a)(1)  and  (a)(2); 
and 

■  b.  Add  paragraphs  (a)(4)  and  (a)(5) 

The  revisions  and  additions  to  read  as 

follows: 

§20.5  Series  S  filings. 

(a)  *  *  * 

•  (1)  When  a  counterparty  consolidated 

account  first  becomes  reportable,  the 
reposting  entity  shall  submit  a  102S 
filing,  in  accordance  with  the  form 
instructions  and  as  specified  in  this 
section. 

(2)  A  reporting  entity  may  submit  a 
102S  filing  only  once  for  each 
counterparty,  even  if  such  persons  at 
various  times  have  multiple  reportable 
positions  in  the  same  or  different  paired 
swaps  or  swaptions. 

it  it  It  it  It 

(4)  Change  updates.  If  any  change 
causes  the  information  filed  by  a 
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clearing  member  or  swap  dealer  on  a 
Form  102  for  a  consolidated  account  to 
no  longer  be  accurate,  then  such 
clearing  member  or  swap  dealer  shall 
file  an  updated  Form  102  with  the 
Commission  no  later  than  9  a.m.  on  the 
business  day  after  such  change  occurs, 
or  on  such  other  date  as  directed  by 
special  call- of  the  Commission, 
provided  that,  a  clearing  member  or 
swap  dealer  may  stop  providing  change 
updates  for  a  Form  102  that  it  has 
submitted  to  the  Commission  for  any 
consolidated  account  upon  notifying  the 
Commission  or  its  designee  that  the 
accoimt  in  question  is  no  longer 
repK)rtable  as  a  consolidated  account 
and  has  not  been  reportable  as  a 
consolidated  account  for  the  past  six 
months.  Unless  otherwise  specihed  by 
the  Commission  or  its  designee,  the 
stated  time  is  eastern  time  for 
information  concerning  markets  located 
in  that  time  zone,  and  central  time  for 
information  concerning  all  other 
markets. 

(5)  Refresh  updates.  For  Consolidated 
Accounts — Starting  on  a  date  specified 
by  the  Commission  or  its  designee  and 
at  the  end  of  each  annual  increment 
thereafter  (or  such  other  date  specified 
by  the  Commission  or  its  designee  that 
is  equal  to  or  greater  than  six  months), 
each  clearing  member  or  swap  dealer 


shall  resuhmit  every  Form  102  that  it 
has  submitted  to  the  Commission  for 
each  of  its  consolidated  accounts, 
provided  that,  a  clearing  member  or 
swap  dealer  may  stop  providing  refresh 
updates  for  a  Form  102  that  it  has 
submitted  to  the  Commission  for  any 
consolidated  account  upon  notifying  the 
Commission  or  its  designee  that  the 
account  in  question  is  no  longer 
reportable  as  a  consolidated  account 
and  has  not  been  reportable  as  a 
consolidated  account  for  the  past  six 
months. 

***** 

Issued  in  Washington,  DC,  on  November  5, 
2013,  by  the  Commission.  _ 

Melissa  D.  Jurgens, 

Secretary  of  the  Commission. 

Note:  The  following  appendices  will  not 
appear  in  the  Code  of  Federal  Regulations. 

Appendices  to  Ownership  and  Control 
Reports,  Forms  102/102S,  40/40S,  and 
71 — Commission  Voting  Summary  and 
Statement  of  Chairman 

Appendix  1 — Commission  Voting 
Summary 

On  this  matter.  Chairman  Gensler  and 
Commissioners  Chilton,  O’Malia,  and  Wetjen 
voted  in  the  affirmative;  no  Commissioner 
voted  in  the  negative. 


Appendix  2 — Statement  of  Chairman 
Gary  Gensler 

I  support  the  final  rule  on  ownership  and 
control  reporting  as  it  provides  the 
Commission  with  greater  detail  on  both  who 
owns  accounts  and  who  controls  accounts  in 
the  futures,  options  on  futures,  and  swaps 
markets. 

The  reforms  require,  for  the  first  time,  that 
accounts  which  trade  more  than  a  certain 
volume  in  a  day  have  to  disclose  who  owns 
or  controls  them.  Previously,  the  Commission 
only  had  a  window  into  the  ownership  of 
those  accounts  that  had  large  positions  at  the 
end  of  the  day.  This  new  information  is 
critical  in  today  ’s  world  of  high  frequency 
trading,  as  many  accounts  trade  often 
throughout  the  day  but  end  the  day  without 
reportable  positions.  Thus,  with  these 
reforms,  the  Commission  will  get  additional 
tools  to  oversee  the  markets’  largest  day 
traders  and  high  frequency  traders. 

There  is  also  flexibility  built  into  the  rule 
such  that  if  some  of  the  required  information 
on  accounts  has  already  been  reported 
through  a  legal  entity  identifier,  the  market 
participant  does  not  have  to  submit  it  twice. 

Further  this  rule  modernizes  the  reporting 
by  requiring  electronic  submission  of 
information,  rather  them  by  mailing  or  faxing 
forms. 

These  reforms  enhance  the  Commission’s 
ability  to  oversee  the  markets,  as  well  as 
detect  market  manipulation  and  abusive  or 
disruptive  trading  practices. 

[FR  Doc.  2013-26789  Filed  11-15-13;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

Defense  Acquisition  Reguiations 
System 

48  CFR  Parts  208, 212, 215, 233,  239, 

244,  and  252 

RIN  07SO-AH96 

Defense  Federai  Acquisition 
Reguiation  Suppiement:  Requirements 
Relating  to  Suppiy  Chain  Risk  (DFARS 
Case  2012-D050) 

AGENCY:  Defense  Acquisition 
Regulations  System,  Department  of 
Defense  (DoD). 

ACTION:  Interim  rule. 

SUMMARY:  DoD  is  issuing  an  interim  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  implement  a  section  of  the 
National  Defense  Authorization  Act 
(NDAA)  for  Fiscal  Year  (FY)  2011,  as 
amended  by  the  NDAA  for  FY  2013. 

This  interim  rule  allows  DoD  to 
consider  the  impact  of  supply  chain  risk 
in  specified  types  of  procurements 
related  to  national  security  systems. 
DATES:  Effective  November  18,  2013. 

Comment  date:  Comments  on  the 
interim  rule  should  be  submitted  in 
writing  to  the  address  shown  below  on 
or  before  January  17,  2014,  to  be 
considered  in  the  formation  of  a  final 
rule. 

ADDRESSES:  Submit  comments 
identified  by  DFARS  Case  2012-D050, 
using  any  of  the  following  methods: 

o  Regulations.gov:  http:// 
www.regulations.gov.  Submit  comments 
via  the  Federal  eRulemaking  portal  by 
entering  “DFARS  Case  2012-D050” 
under  the  heading  “Enter  keyword  or 
ID”  and  selecting  “Search.”  Select  the 
link  “Submit  a  Comment”  that 
corresponds  with  “DFARS  Case  2012- 
D050.”  Follow  the  instructions  provided 
at  the  “Submit  a  Comment”  screen. 
Please  include  your  name,  company 
name  (if  any),  and  “DFARS  Case  2012- 
D050”  on  your  attached  document. 

o  Email:  dfars@osd.mil.  Include 
DFARS  Case  2012— D050  in  the  subject 
line  of  the  message, 
o  Fax: 571-372-6094. 
o  Mail:  Defense  Acquisition 
Regulations  System,  Attn:  Dustin  Pitsch, 
OUSD(AT&L)DPAP/DARS,  Room 
3B855,  3060  Defense  Pentagon, 
Washington.  IX:  20301-3060. 

Comments  received  generally  will  be 
posted  without  change  to  http:// 
www.regulations.gov.  including  any 
personal  information  provided.  To 
confirm  receipt  of  your  comment(s), 
please  check  www.regulations.gov. 


approximately  two  to  three  days  after 
submission  to  verify  posting  (except 
allow  30  days  for  posting  of  comments 
submitted  by  mail). 

FOR  FURTHER  INFORMATION  CONTACT: 

Dustin  Pitsch,  Defense  Acquisition  . 
Regulations  System, 
OUSD(AT&L)DPAP/DARS,  Room 
3B855,  3060  Defense  Pentagon, 
Washington,  DC  20301-3060,  telephone 
571-372-6090. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

This  interim  rule  amends  the  DFARS  . 
to  implement  section  806  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  2011  (Pub.  L.  111-383), 
entitled  “Requirements  for  Information 
Relating  to  Supply  Chain  Risk,”  as 
amended  by  section  806  of  the  NDAA 
for  FY  2013  (Pub.  L.  112-239),  and 
allows  DoD  to  consider  the  impact  of 
supply  chain  risk  in  specified  types  of 
procurements  related  to  national 
security  systems.  Section  806  defines 
supply  chain  risk  as  “the  risk  that  an 
adversary  may  sabotage,  maliciously 
introduce  unwanted  function,  or 
otherwise  subvert  the  design,  integrity, 
manufacturing,  production,  distribution, 
installation,  operation,  or  maintenance 
of  a  covered  system  so  as  to  surveil, 
deny,  disrupt,  or  otherwise  degrade  the 
function,  use,  or  operation  of  such 
system.” 

n.  Discussion  and  Analysis 

This  DFARS  change  is  necessary  to 
implement  the  authorities  provided  to 
DoD  by  section  806,  enabling  DoD  to 
establish  a  pilot  program  to  mitigate 
supply  chain  risk,  which  is  set  to  expire 
on  September  30,  2018.  These 
authorities  are  in  addition  to  other 
available  mitigations,  which  may  not  be 
adequate  to  protect  against  the 
malicious  actions  referred  to  in  the 
definition  of  supply  chain  risk. 

Section  806  acfions  are  permitted  in 
procurements  related  to  National 
Security  Systems  (NSS)  (see  44  U.S.C. 
3542(b))  that  include  a  requirement 
relating  to  supply  chain  risk.  This  rule 
implements  section  806’s  three  supply- 
chain  risk-management  approaches  as 
follows: 

(1)  The  exclusion  of  a  source  that  fails 
to  meeLqualification  standards 
established  in  accordance  with  the 
requirements  of  10  U.S.C.  2319,  for  the 
purpose  of  reducing  supply  chain  risk 
in  the  acquisition  of  covered  systems. 

(2)  The  exclusion  of  a  source  that  fails 
to  achieve  an  acceptable  rating  with 
regard  to  an  evaluation  factor  providing 
for  the  consideration  of  supply  chain 
risk  in  the  evaluation  of  proposals  for 


the  award  of  a  contract  or  the  issuance 
of  a  task  or  delivery  order. 

(3)  The  decision  to  withhold  consent 
for  a  contractor  to  subcontract  with  a 
particular  source  or  to  direct  a 
contractor  for  a  covered  system  to 
exclude  a  particular  source  from 
consideration  for  a  subcontract  under 
the  contract. 

The  rule  establishes  a  new  provision 
and  clause  (see  DFARS  239.7306)  for 
inclusion  in  all  solicitations  and 
contracts,  including  contracts  for 
commercial  items  or  commercial  off-the- 
shelf  items  involving  the  development 
or  delivery  of  any  information 
technology,  whether  acquired  as  a 
service  or  as  a  supply,  because  portions 
of  these  contracts  may  he  used  to 
support  or  link  with  one  or  more  NSS. 
Another  reason  for  including  the 
provision  and  clause  in  all  DoD 
solicitations  and  contracts  for 
information  technology  is  to  manage  the 
operational  security  risks  of  including 
the  provision  and  clause  only  in 
procurements  for  very  sensitive  DoD 
procurements,  thereby  identifying  those 
very  procurements  as  a  target  for  the 
risk  section  806  aims  to  deter. 

However,  several  limiting  provisions 
exist  before  the  Government  can 
exercise  its  authorities  under  section  ' 
806.  First,  use  of  section  806  authorities 
is  limited  to  the  procmement  of  NSS  or 
of  covered  items  of  supply  used  within 
NSS.  Section  806  defines  a  “covered 
item  of  supply”  as  “an  item  of 
information  technology  .  .  .  that  is 
purchased  for  inclusion  in  (an  NSS), 
and  the  loss  of  integrity  of  which  could 
result  in  a  supply  chain  risk”  to  the 
entire  system.  Therefore,  though  the 
clause  will  be  inserted  in  all 
information-technology  contracts,  these 
authorities  will  not  be  able  to  be  utilized 
for  all  information  and  communication 
technology  in  all  systems,  but  rather 
only  in  those  meeting  the  criteria  stated 
above. 

Second,  the  decision  to  exclude  a 
source  under  section  806  can  only  be 
made  by  the  “head  of  a  covered 
agency,”  limited  by  definition  to  the 
Secretary  of  Defense  and  the  Secretaries 
of  the  military  departments  with 
delegation  limited  to  officials  at  or  ’ 
above  the  level  of  the  service  acquisition 
executive  for  the  agency. 

Third,  the  head  of  a  covered  agency 
seeking  to  exercise  the  authority  of 
section  806  must  obtain  a  joint 
recommendation  from  the  Under 
Secretary  of  Defense  for  Acquisition, 
Technology,  and  Logistics  (USD(AT&L)) 
and  the  Chief  Information  Officer  of  the 
Department  of  Defense  (DoD  CIO),  based 
on  a  risk  assessment  firom  the  Under 
Secretary  of  Defense  for  Intelligence 
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(USD(I))  that  there  is  significant  supply 
chain  risk  to  a  particular  NSS. 

Fourth,  the  head  of  a  covered  agency, 
with  the  concurrence  of  the 
USD(AT&L),  must  make  a  written 
determination  that  the  use  of  section 
806  authority  is  “necessary  to  protect 
national  security  by  reducing  supply 
chain  risk”  and  that  “less  intrusive 
measures  are  not  reasonably  available  to 
reduce  such  supply  chain  risk.” 

Fifth,  notice  or  each  determination  to 
exercise  section  806  authorities  must  be 
provided  in  advance  to  the  appropriate 
congressional  conunittees. 

Finally,  section  806  expires  on 
September  30,  2018  (see  section  806  of 
FY  2013  NDAA,  Public  Law  112-239). 

Section  806  also  provides  that  the 
head  of  a  covered  agency  may  “limit, 
notwithstanding  any  other  provision  of 
law,  in  whole  or  in  part,  the  disclosure 
of  information  relating  to  the  basis  for 
carrying  out  a  covered  procurement 
action”  if  the  head  of  a  covered  agency, 
with  the  concurrence  of  the  USD 
(AT&L),  determines  in  writing  that  “the 
risk  to  national  security  due  to 
disclosure  of  such  information 
outweighs  the  risk  due  to  not  disclosing 
such  information.” 

If  the  Government  exercises  thp 
authority  provided  to  limit  disclosme  of 
information,  no  action  undertaken  by 
the  Government  under  such  authority 
shall  be  subject  to  review  in  a  bid 
protest  before  the  Government 
Accountability  Office  or  in  any  Federal 
court. 

m.  Executive  Orders  12866  and  13563 
Executive  Orders  (E.O.s)  12866  and 
13563  direct  agencies  to  assess  all  costs 
and  benefits  of  available  regulatory 
alternatives  and,  if  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
effects,  distributive  impacts,  and 
equity).  E.0. 13563  emphasizes  the 
importance  of  quantifying  both  costs 
and  benefits,  of  reducing  costs,  of 
harmonizing  rules,  and  of  promoting 
flexibility.  This  is  a  significant 
regulatory  action  and,  therefore,  was 
subject  to  review  under  section  6(b)  of 
E.0. 12866,  Regulatory  Planning  and 
Review,  dated  September  30, 1993.  This 
rule  is  not  a  major  rule  under  5  U.S.C. 
804. 

rv.  Regulatory  Flexibility  Act 

DoD  does  not  expect  this  interim  rule 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq., 
because  companies  have  an  existing 


iiiterest  in  having  a  supply  chain  that  it 
can  rely  on  to  provide  it  with  material 
and  supplies  that  allow  the  contractor  to 
ultimately  supply  its  customers  with 
products  that  are  safe  emd  that  do  not 
impose  threats  or  risks  to  government 
information  systems. 

However,  an  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  has  been 
prepared  because  there  is  a  growing 
interest  by  both  the  Government  and 
industry  in  establishing  cost  efficient 
ways  to  protect  the  supply  chain  related 
to  information  technology  purchases. 
Congress  has  recognized  a  growing 
concern  for  risks  to  the  supply  chain  for 
technology  contracts  supporting  the 
Department  of  Defense  (DoD).  Congress 
has  defined  supply  chain  risk  as  “the  '■ 
risk  that  an  adversary  may  sabotage, 
maliciously  introduce  unwanted 
function,  or  otherwise  subvert  the 
design,  integrity,  manufacturing, 
production,  distribution,  installation, 
operation,  or  maintenance  of  a  covered 
system  so  as  to  surveil,  deny,  disrupt,  or 
otherwise  degrade  the  function,  use,  or 
operation  of  such  system.”  (See  section 
806(e)(4)  of  Pub.  L.  111-383.) 

The  objective  of  this  rule  is  to  protect 
DoD  against  risks  arising  out  of  the 
supply  chain. 

The  legal  basis  for  this  rule  is  section 
806  of  the  National  Defense 
Authorization  Act  (NDAA)  for  Fiscal 
Year  (FY)  2011  (Pub.  L.  111-383),  as 
amended  by  section  806  of  the  NDAA 
for  FY  2013  (Pub.  L.  112-239). 
Additionally,  the  Department  of  Defense 
Instruction  (DoDI)  5200.44,  Protection  of 
Mission  Critical  Functions  to  Achieve 
Trusted  Systems  and  Networtcs  (TSN), 
recognizes  the  need  to  improve  supply 
chain  risk  management  (SCRM).  In 
doing  so,  the  DoDI  requires,  among 
other  things,  implementation  of  section 
806  in  the  DFARS  and  in  appropriate 
solicitation  and  contract  language. 

This  rule^applies  to  contractors 
involved  in  the  development  or  delivery 
of  any  information  technology,  whether 
acquired  by  DoD  as  a  service  or  as  a 
supply.  This  includes  commercial 
purchases  as  well  as  purchases  of 
commercial  off-the-shelf  (COTS) 
services  or  supplies. 

This  rule  does  not  require  any  specific 
reporting,  recordkeeping  or  compliance 
requirements.  It  does,  however, 
recognize  the  need  for  information 
technology  contractors  to  implement 
appropriate  safeguards  and 
countermeasures  to  minimize  supply 
chain  risk.  This  rule,  by  itself,  does  not 
require  contractors  to  deploy  additional 
supply  chain  risk  protections,  but  leaves 
it  up  to  the  individual  contractors  to 
take  the  steps  they  think  are  necessary 
to  maintain  existing  or  otherwise 


require#!  safeguards  and 
countermeasures  as  necessary  for  their 
own  particular  industrial  methods  to 
protect  their  supply  chain. 

The  rule  does  not  duplicate,  overlap, 
or  conflict  with  any  other  Federal  rules. 

Consistent  with  the  stated  objectives 
of  section  806  and  the  DoDI,  no  viable 
alternatives  exist. 

Possible  alternatives  considered 
included  having  all  contractors  report, 
on  all  contracts,  the  nature  of  the  supply 
chain  risk  mitigation  efforts  they  have 
applied  to  their  manufacturing 
processes.  This  would  be  unduly 
burdensome  for  both  contractors  and  the 
Government. 

Another  alternative  is  not  to  have 
section  806  clauses  apply  to  commercial 
and  COTS  items  or  purchases  below  the 
simplified  acquisition  threshold. 
However,  the  requirements  of  section 
806  should  apply  to  contracts  and 
subcontracts  at  or  below  the  simplified 
acquisition  threshold  because  the 
malicious  introduction  of  unwanted 
functions  may  occur  at  any  dollar 
threshold.  Therefore,  it  would  not  be  in 
the  best  interest  of  the  Federal 
Government  to  exempt  contracts  and 
subcontracts  at  or  below  t)je  simplified 
acquisition  threshold  from  this 
requirement. 

In  a  like  manner,  the  requirements  of 
section  806  should  apply  to  the 
procurement  of  commercial  items 
(including  COTS  items)  because  the 
intent  of  the  statute  is  to  protect  the 
supply  chain  which  in  turn  protects  all 
NSS.  Commercial  and  COTS 
information  technology  supplies  and 
services  often  become  part  of  NSSs. 
Protection  of  the  NSSs  using  the 
authority  of  section  806  requires 
application  in  all  information 
technology  supply  and  services 
contacts.  Therefore,  exempting 
commercial  (including  CC3tS)  items 
4  from  application  of  the  statute  would 
negate  the  intended  effect  of  the  statute. 

DoD  invites  comments  from  small 
business  concerns  and  other  interested 
parties  on  the  expected  impact  of  this 
rule  on  small  entities. 

DoD  will  also  consider  comments 
firom  small  entities  concerning  the 
existing  regulations  in  subparts  affected 
by  this  rule  in  accordance  with  5  U.S.C. 
610.  Interested  peirties  must  submit  such 
comments  separately  and  should  cite  5 

U. S.C.  610  (DFARS  Case  2012-D050)  in 
correspondence. 

V.  Paperwork  Reduction  Act 

The  rule  does  not  contain  any 
information  collection  requirements  that 
require  the  approval  of  the  Office  of 
Management  and  Budget  under  the 
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Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35. 

VI.  Determination  To  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
that  urgent  and  compelling  reasons  exist 
to  promulgate  this  interim  rule  without 
prior  opportunity  for  public  comment. 
This  action  is  necessary  because  of  the 
urgent  need  to  protect  the  National 
Security  Systems  (NSS)  and  the 
integrity  of  the  supply  chain  to  NSS.  It 
is  necessary  to  reduce  supply  chain  risk 
in  the  acquisition  of  sensitive 
information  technology  systems  that  are 
used  for  intelligence  or  cryptologic 
activities;  used  for  command  and 
control  of  military  forces;  or  from  an 
integral  part  of  a  weapon  system  by 
avoiding  sabotage,  maliciously 
introducing  unwanted  functions,  or 
other  subversion  of  the  design,  integrity, 
manufacturing,  production,  installation, 
operation  or  maintenance  of  systems. 
Such  acquisition  decisions  are  made 
daily  and,  like  other  cybersecurity 
measures,  the  costs  to  mitigate  supply 
chain  risk  aftei^a  system  is  already  in 
operation  can  be  very  high.  In  addition, 

*  as  this  is  a  pilot  authority  set  to  expire 
on  Septem^r  30,  2018,  and  the 
Congress  has  requested  a  report  on  the 
effectiveness  of  the  authority  not  later 
than  January  1,  2017,  therefore  DoD 
must  make  this  tool  available 
immediately  to  begin  the  pilot  program 
and  gather  feedback  for  the  report  to 
Congress. 

The  globalization  of  information 
technology  has  increased  the 
vulnerability  of  DoD  to  attacks  on  its 
systems  and  networks.  Failure  to 
implement  this  rule  may  cause  harm  to 
the  Government  and  to  individuals 
relying  on  the  integrity  of  NSS,  for 
example,  the  risk  of  allowing  the 
malicious  insertion  of  software  code  or 
an  unwanted  function  designed  to 
degrade  DOD’s  sensitive  systems.  DoD 
has  proceeded  cautiously  to  ensure  that 
this  rule  very  closely  mirrors  the 
authorities  provided  in  the  statute  and 
has  little  leeway  to  vary  from  those 
terms.  However,  pursuant  to  41  U.S.C. 
1707  and  FAR  1.501-3(b),  DoD  will 
consider  public  comments  received  in 
response  to  this  interim  rule  in  the 
formation  of  the  final  rule. 


List  of  Subjects  in  48  CFR  Parts  208, 

212,  215,  233,  239,  244,  and  252 

Government  procurement. 

Manuel  Quinones, 

Editor,  Defense  Acquisition  Regulations 
System. 

Therefore,  48  CFR  parts  208,  212,  215, 
233,  239,  244,  and  252  are  amended  as 
follows: 

■  1.  The  authority  citation  for  48  CFR 
parts  208,  212,  215,  233,  239,  244,  and 
252  continues  to  read  as  follows: 

Authority:  41  U.S.C.  13p3  and  48  CFR 
Chapter  1. 

PART  208— REQUIRED  SOURCES  OF 
SUPPLIES  AND  SERVICES 

■  2.  Add  section  208.405  to  read  as 
follows: 

208.405  Ordering  procedures  for  Federal 
Supply  Schedules. 

In  all  orders  and  blanket  purchase 
agreements  involving  the  development 
or  delivery  of  any  information 
technology,  whether  acquired  as  a 
service  or  as  a  supply,  consider  the  need 
for  an  evaluation  factor  regarding 
supply  chain  risk  (see  subpart  239.73). 

■  3.  Amend  section  208.7402  by — 

■  a.  Designating  the  text  as  paragraph 
(1);  and 

■  b.  Adding  new  paragraph  (2)  to  read 
as  follows: 

208.7402  General. 

(D*  *  * 

(2)  In  all  orders  and  blanket  purchase 
agreements  involving  the  development 
or  delivery  of  any  information 
technology,  whether  acquired  as  a 
service  or  as  a  supply,  consider  the  need 
for  an  evaluation  factor  regarding 
supply  chain  risk  (see  subpart  239.73). 

PART  212— ACQUISITION  OF 
^COMMERCIAL  ITEMS 

■  4.  Amend  section  212.301  by — 

■  a.  Revising  paragraph  (f)(xiv); 

■  b.  Redesignating — 

■  i.  Paragraphs  (f)(liii)  through  (Ixv)  as 
(Ivi)  through  (Ixvii);  and 

■  ii.  Paragraphs  (f)(xv)  through  (lii)  as 
(f)(xvi)  through  (liii). 

■  c.  Adding  new  paragraphs  (f)(xv), 

(liv),  and  (Iv). 

Revision  and  additions  to  read  as 
follows: 

212.301  Solicitation  provisions  artd 
contract  clauses  for  the  acquisition  of 
commercial  Items. 

(f)‘  *  * 

(xiv)  Use  the  provision  252.215-7008, 
Only  One  Offer,  as  prescribed  at 
215.408(4); 


(xv)  Use  the  clause  at  252.219-7003, 
Small  Business  Subcontracting  Plan 
(DoD  Contracts),  as  prescribed  in 
219.708(b)(l)(A)(l),  to  comply  with  15 
U.S.C.  637.  Use  the  clause  with  its 
Alternate  I  when  prescribed  in 
219.708(b)(l)(A)(2). 

■k  ir  h  it  -k 

(liv)  Use  the  provision  at  252.239- 
7017,  Notice  of  Supply  Chain  Risk,  as 
prescribed  in  239.7306(a),  to  comply 
with  section  806  of  Public  Law  111-383, 
in  all  solicitations  for  contracts 
involving  the  development«or  delivery 
of  any  information  technology,  whether 
acquired  as  a  service  or  as  a  supply. 

(Iv)  Use  the  clause  at  252.239-7018, 
Supply  Chain  Risk,  as  prescribed  in 
239.7306(b),  to  comply  with  section  806 
of  Public  Law  111-383,  in  all 
solicitations  and  contracts  involving  the 
development  pr  delivery  of  any 
information  technology,  whether 
acquired  as  a  service  or  as  a  supply. 
*****  • 

PART  215— CONTRACTING  BY 
NEGOTIATION 

■  5.  Amend  section  215.304  by  adding 
new  paragraph  (c)(v)  to  read  as  follows: 

215.304  Evaluation  factors  and  significant 
subfactors. 

(c)  *  *  * 

(v)  In  all  solicitations  and  contracts 
involving  the  development  or  delivery 
of  any  information  technology,  whether 
acquired  as  a  service  or  as  a  supply, 
consider  the  need  for  an  evaluation 
factor  regarding  supply  chain  risk  (see 
subpart  239.73). 

■  6.  Add  new  subpart  215.5  tofead  as 
follows: 

Subpart  215.5 — Preaward,  Award,  and 
Postaward  Notifications,  Protests,  and 
Mistakes 

Sec. 

215.503  Notifications  to  imsuccessful 
offerors. 

215.506  Postaward  debriefing  of  offerors.  ‘ 

Subpart  215.5 — Preaward,  Award,  and 
Postaward  Notifications,  Protests,  and 
Mistakes 

215.503  Notifications  to  unsuccessful  , 
offerors. 

If  the  Government  exercises  the 
authority  provided  in  239.7305(d),  the 
notifications  to  unsuccessful  offerors, 
either  preaward  or  postaward,  shall  not 
reveal  any  information  that  is 
determined  to  be  withheld  from 
disclosure  in  accordance  with  section 
806  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2011, 
as  amended  by  section  806  of  the 
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National  Defense  Authorization  Act  for 
Fiscal  Year  2013  (see  subpart  239.73). 

21 5.506  Postaward  debriefing  of  offerors. 

(e)  If  the  Government  exercises  the 
authority  provided  in  239.7305(d),  the 
debriefing  shall  not  reveal  any 
information  that  is  determined  to  be 
withheld  from  disclosure  in  accordance 
with  section  806  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2011, 
as  amended  by  section  806  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  2013  (see  subpart  239.73). 

PART  23^-PROTESTS,  DISPUTES, 
AND  APPEALS 

■  7.  Add  new  section  233.102  to  read  as 
follows: 

233.102  Generai. 

If  the  Government  exercises  the 
authority  provided  in  239.7305(d)  to 
limit  disclosure  of  information,  no 
action  undertaken  by  the  Government 
under  such  authority  shall  be  subject  to 
review  in  a  bid  protest  before  the 
Government  Accountability  Office  or  in 
any  Federal  court  (see  subpart  239.73). 

PART  239— ACQUISITION  OF 
INFORMATION  TECHNOLOGY 

■  8.  Add  new  subpart  239.73  to  read  as 
follows: 

Subpart  239.73 — Requirements  for 
Information  Relating  to  Supply  Chain  Risk 

Sec. 

239.7300  Scope  of  subpart. 

239.7301  Applicability. 

239.7302  Definitions. 

239.7303  Authorized  individuals. 

239.7304  Determination  and  notification. 

239.7305  Exclusion  and  limitation  on 
disclosure. 

239.7306  Solicitation  provision  and 
contract  clause. 

Subpart  239.73 — Requirements  for 
Information  Relating  to  Supply  Chain 
Risk 

239.7300  Scope  of  subpart. 

(a)  This  subpart  implements  section 
806  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2011 
(Pub.  L.  111-383)  and  elements  of  DoD 
Instruction  5200.44,  Protection  of 
Mission  Critical  Functions  to  Achieve 
Trusted  Systems  and  Networks  (TSN),  at 
[http://www.dtic.mil/whs/directives/ 
corres/pdf/520044p.pdf). 

(b)  The  authority  provided  in  this 
subpeud  expires  on  ^ptember  30,  2018 
(see  section  806(a)  of  Pub.  L.  112-239). 

239.7301  AppHcability.' 

Notwithstanding  FAR  39.001,  this 
subpart  shall  be  applied  to  acquisition 


of  infortnation  technology  for  national 
security  systems,  as  that  term  is  defined 
at  44  U.S.C., 3542(b),  for  procurements 
involving — 

(a)  A  source  selection  for  a  covered 
system  or  a  covered  item  involving 
either  a  performance  specification  (see 
10  U.S.C.  2305(a)(l)(C)(ii)),  or  an 
evaluation  factor  (see  10  U.S.C. 
2305(a)(2)(A)),  relating  to  supply  chain 
risk; 

(b)  The  consideration  of  proposals  for 
and  issuance  of  a  task  or  delivery  order 
for  a  covered  system  or  a  covered  item 
where  the  task  or  delivery  order  contract 
concerned  includes  a  requirement 
relating  to  supply  chain  risk  (see  10 
U.S.C.  2304c(d)(3)  and  FAR 
16.505(b)(l)(iv)(D));  or 

(c)  Any  contract  action  involving  a 
contract  for  a  covered  system  or  a 
covered  item  where  such  contract 
includes  a  requirement  relating  to 
supply  chain  risk. 

239.7302  Definitions. 

As  used  in  this  subpart — 

Covered  item  means  an  item  of 
information  technology  that  is 
purchased  for  inclusion  in  a  covered 
system,  and  the  loss  of  integrity  of 
which  could  result  in  a  supply  chain 
risk  for  a  covered  'System  (see  section 
806(e)(6)  of  Pub.  L.  111-383). 

Covered  system  means  a  national 
security  system,  as  that  term  is  defined 
at  44  U.S.C.  3542(b)  (see  section 
806(e)(5)  of  Pub.  L.  111-38).  It  is  any 
information  system,  including  any 
telecommunications  system,  used  or 
operated  by  an  agency  or  by  a  contractor 
of  an  agency,  or  other  organization  on 
behalf  of  an  agency — 

(1)  The  function,  operation,  or  use  of 
which — 

(ij  Involves  intelligence  activities; 

(ii)  Involves  cryptologic  activities 
related  to  national  security; 

(iii)  Involves  command  and  control  of 
military  forces; 

(iv)  Involves  equipment  that  is  an 
integral  peurt  of  a  weapon  or  weapons 
system;  or 

(v)  Is  critical  to  the  direct  fulfillment 
of  military  or  intelligence  missions  but 
this  does  not  include  a  system  that  is  to 
be  used  for  routine  administrative  and 
business  applications,  including 
payroll,  finance,  logistics,  and  personnel 
management  applications;  or 

(2)  Is  protected  at  all  times  by 
procedures  established  for  information 
that  have  been  specifically  authorized 
under  criteria  established  by  an 
Executive  order  or  an  Act  of  Congress  to 
be  kept  classified  in  the  interest  of 
national  defense  or  foreign  policy. 

Information  technology,  in  lieu  of  the 
definition  at  FAR  2.1,  and  supply  chain 


risk,  are  defined  in  the  clause  at 
252.239-7018,  Supply  Chain  Risk. 

239.7303  Authorized  Individuals. 

(a)  Subject  to  239.7304,  the  following 
individuals  are  authorized  to  take  the 
actions  authorized  by  239.7305: 

(1)  The  Secretary  of  Defense. 

(2)  The  Secretary  of  the  Army. 

(3)  The  Secretary  of  the  Navy. 

(4)  The  Secretary  of  the  Air  Force. 

(b)  The  individuals  authorized  at 
paragraph  (a)  may  not  delegate  the 
authority  to  take  the  actions  at  239.7305 
or  the  responsibility  for  making  the 
determination  required  by  239.7304  to 
an  official  below  the  level  of — 

(1)  For  the  Department  of  Defense,  the 
Under  Secretary  of  Defense  for 
Acquisition,  Technology,  and  Logistics; 
and, 

(2)  For  the  military  departments,  the 
senior  acquisition  executive  for  the 
department  concerned. 

239.7304  Determination  and  notification. 

The  individuals  authorized  in 
239.7303  may  exercise  the  authority 
provided  in  239.7305  only  after — 

(a)  Obtaining  a  joint  recommendation 

by  the  Under  Secretary  of  Defense  for 
Acquisition,  Technology,  and  Logistics 
and  the  Chief  Information  Officer  of  the 
Department  of  Defense,  on  the  basis  of 
a  risk  assessment  by  the  Under  , 

Secretary  of  Defense  for  Intelligence,  . 
that  there  is  a  significant  supply  chain 
risk  to  a  covered  system; 

(b)  Making  a  determination  in  writing, 
in  unclassified  or  classified  form,  with 
the  concurrence  of  the  Under  Secretary 
of  Defense  for  Acquisition,  Technology, 
and  Logistics,  that — 

(1)  Use  of  the  authority  in 
239.7305(a)(b)  or  (c)  is  necessary  to 
protect  national  seciurity  by  reducing 
supply  chain  risk; 

(2)  Less  intrusive  measures  are  not 
reasonably  available  to  reduce  such 
supply  chain  risk;  and 

(3j  In  a  case  where  the  individual 
authorized  in  239.7303  plans  to  limit 
disclosure  of  information  under 
239.7305(d),  the  risk  to  national  security 
due  to  the  disclosure  of  such 
information  outweighs  the  risk  due  to 
not  disclosing  such  information;  and 

(c) (1)  Providing  a  classified  or 
unclassified  notice  of  the  determination 
made  under  paragraph  (h)  of  this 
section — 

(i)  In  the  case  of  a  covered  system 
included  in  the  National  Intelligence 
Program  or  the  Military  Intelligence 
Program,  to  the  Select  Committee  on 
Intelligence  of  the  Senate,  the 
Permanent  Select  Committee  on 
Intelligence  of  the  House  of 
Representatives,  and  the  congressional 
defense  committees;  and 
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(ii)  In  the  case  of  a  covered  system  not 
otherwise  included  in  paragraph  (a)  of 
this  section,  to  the  congressional 
defense  committees;  and 

(2)  The  notice  shall  include — 

(i)  The  following  information  (see  10 
U.S.C.  2304(f)(3)): 

(A)  A  description  of  the  agency’s 
needs. 

(B)  An  identification  of  the  statutory 
exception  from  the  requirement  to  use 
competitive  procedures  and  a 
demonstration,  based  on  the  proposed 
contractor’s  qualifications  or  the  nature 
of  the  procurement,  of  the  reasons  for 
using  that  exception. 

(C)  A  determination  that  the 
anticipated  cost  will  be  fair  and 
reasonable. 

(D)  A  description  of  the  market  survey 
conducted  or  a  statement  of  the  reasons 
a  market  survey  was  not  conducted. 

(E)  A  listing  of  the  soiuces,  if  any,  that 
expressed  in  writing  an  interest  in  the 
procurement. 

(F)  A  statement  of  the  actions,  if  any, 
the  agency  may  take  to  remove  or 
overcome  any  barrier  to  competition 
before  a  subsequent  procurement  for 
such  needs; 

(ii)  The  joint  recommendation  by  the 
Under  Secretary  of  Defense  for 
Acquisition,  Technology,  and  Logistics 
and  the  Chief  Information  Officer  of  the 
Department  of  Defense  as  specified  in 
paragraph  (a); 

(iii)  A  summary  of  the  risk  assessment 
by  the  Under  Secretary  of  Defense  for 
Intelligence  that  serves  as  the  basis  for 
the  joint  recommendation  specified  in 
paragraph  (a);  and 

(iv)  A  summary  of  the  basis  for  the 
determination,  including  a  discussion  of 
less  intrusive  measures  that  were 
considered  and  why  they  were  not 
reasonably  available  to  reduce  supply 
chain  risk. 

239.7305  Exclusion  and  limitation  on 
disclosure. 

Subject  to  239.7304,  the  individuals 
authorized  in  239.7303  may,  in  the 
course  of  conducting  a  covered 
procurement — 

(a)  Exclude  a  source  that  fails  to  meet 
qualification  standards  established  in 
accordance  with  the  requirements  of  10 
U.S.C.  2319,  for  the  purpose  of  reducing 
supply  chain  risk  in  the  acquisition  of 
covered  systems; 

(b)  Exclude  a  source  that  fails  to 
achieve  an  acceptable  rating  with  regard 
to  an  evaluation  factor  providing,  for  the 
consideration  of  supply  chain  risk  in  the 
evaluation  of  proposals  for  the  award  of 
a  contract  or  the  issuance  of  a  task  or 
delivery  order; 

(c)  Withhold  consent  for  a  contractor 
to  subcontract  with  a  particular  source 


or  direct  a  contractor  for  a  covered 
system  to  exclude  a  particular  source 
from  consideration  for  a  subcontract 
under  the  contract;  and 

(d)  Limit,  notwithstanding  any  other 
provision  of  law,  in  whole  or  in  part,  the 
disclosure  of  information  relating  to  the 
basis  for  carrying  out  any  of  the  actions 
authorized  by  paragraphs  (a)  through  (c) 
of  this  section,  and  if  such  disclosures 
are  so  limited — 

(1)  No  action  undertaken  by  the 

individual  authorized  under  such 
authority  shall  be  subject  to  review  in  a 
bid  protest  before  the  Government 
Accountability  Office  or  in  any  Federal 
court;  and  • 

(2)  The  authorized  individual  shall — 

(i)  Notify  appropriate  parties  of  a 
covered  procurement  action  and  the 
basis  for  such  action  only  to  the  extent 
necessary  to  effectuate  the  covered 
procurement  action; 

(ii)  Notify  other  Department  of 
Defense  components  or  other  Federal 
agencies  responsible  for  procurements 
that  may  be  subject  to  the  same  or 
similar  supply  chain  risk,  in  a  manner 
and  to  the  extent  consistent  with  the 
requirements  of  national  security;  and 

(iii)  Ensure  the  confidentiality  of  any 
such  notifications.  * 

239.7306  Solicitation  provision  and 
contract  clause. 

(a)  Insert  the  provision  at  252.239- 
7017,  Notice  of  Supply  Chain  Risk,  in 
all  solicitations,  including  solicitations 
using  FAR  part  12  procedures  for  the 
acquisition  of  commercial  items,  that 
involve  the  development  or  delivery  of 
any  information  technology  whether 
acquired  as  a  service  or  as  a  supply. 

(b)  Insert  the  clause  at  252.239-7018, 
Supply  Chain  Risk,  in  all  solicitations 
and  contracts,  including  solicitations 
and  contracts  using  FAR  part  12 
procedures  for  the  acquisition  of 
commercial  items,  that  involve  the 
development  or  delivery  of  any 
information  technology  whether 
acquired  as  a  service  or  as  a  supply. 

PART  244-SUBcbNTRACTING 
POLICIES  AND  PROCEDURES 

■  9.  Add  new  sections  244.201  and 
244.201-1  to  subpart  244.2  to  read  as 
follows: 

244.201  Consent  and  advance  notification 
requirements. 

244.201-1  Consent  requirements. 

In  all  solicitations  and  contracts 
involving  the  development  or  delivery 
of  any  information  technology,  whether 
acquired  as  a  service  or  as  a  supply, 
consider  the  need  for  a  consent  to 


subcontracfrequirement  regarding 
supply  chain  risk  (see  subpart  239.73). 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

■  10.  Add  section  252.239-7017  to  read 
as  follows: 

252.239- 7017  Notice  of  supply  chain  risk. 

As  prescribed  in  239.7306(a),  use  the 
following  provision: 

NO'nCE  OF  SUPPLY  CHAIN  RISK 
(NOV  2013) 

(a)  Definition.  Supply  chain  risk,  as  used  in 
this  provision,  means  the  risk  that  an 
adversary  may  sabotage,  maliciously 
introduce  unwanted  function,  dr  otherwise 
subvert  the  design,  integrity,  manufacturing, 
production,  distribution,  installation, 
operation,  or  maintenance  of  a  national 
security  system  (as  that  term  is  defined  at  44 
U.S.C.  3542(b))  so  as  to  surveil,  deny, 
disrupt,  or  otherwise  degrade  the  function, 
use,  or  operation  of  such  system. 

(b)  In  order  to  manage  supply  chain  risk, 
the  Government  may  use  the  authorities 
provided  by  section  806  of  Public  Law  111- 
383.  In  exercising  these  authorities,  the 
Government  may  consider  information, 
public  and  non-public,  including  all-soiuce 
intelligence,  relating  to  an  offeror  and  its 
supply  chain. 

(c)  If  the  Government  exercises  the 
authority  provided  in  section  806  of  Pub.  L., 
111-383  to  limit  disclosure  of  information, 
no  action  undertaken  by  the  Government 
under  such  authority  shall  be  subject  to 
review  in  a  bid  protest  before  the 
Government  Accountability  Office  or  in  any 
Federal  court. 

(End  of  provision) 

■  11.  Add  section  252.239-7018  to  read 
as  follows: 

252.239- 701 8  Supply  chain  risk. 

As  prescribed  in  239.7306(b),  use  the 
following  clause: 

SUPPLY  CHAIN  RISK  (NOV  2013) 

(a)  Definitions.  As  used  in  this  clause — 

Information  technology  (see  40  U.S.C 
11101(6))  means,  in  lieu  of  the  definition  at 
FAR  2.1,  any  equipment,  or  interconnected 
system(s)  or  subsystem(s)  of  equipment,  that 
is  used  in  the  automatic  acquisition,  storage, 
analysis,  evaluation,  manipulation, 
management,  movement,  control,  display, 
switching,  interchange,  transmission,  or 
reception  of  data  or  information  by  the 
agency. 

(1)  For  pmposes  of  this  definition, 
equipment  is  used  by  an  agency  if  the 
equipment  is  used  by  the  agency  directly  or 
is  used  by  a  contractor  under  a  contract  with 
the  agency  that  requires — 

(1)  Its  use;  or 

(ii)  To  a  significant  extent,  its  use  in  the 
performemce  of  a  service  or  the  furnishing  of 
a  product. 

(2)  The  term  “information  technology” 
includes  computers,  ancillary  equipment 
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(including  imaging  peripherals,  input, 
output,  and  storage  devices  necessary  for 
security  and  surveillance),  peripheral 
equipment  designed  to  be  controlled  by  the 
central  processing  unit  of  a  computer, 
software,  firmware  and  similar  procedures, 
services  (including  support  services),  and 
related  resources. 

(3)  The  term  “information  techiiology” 
does  not  include  any  equipment  acquired  by 
a  contractor  incidental  to  a  contract. 

Supply  chain  risk  means  the  risk  that  an 
adversary  may  sabotage,  maliciously 
introduce  unwanted  function,  or  otherwise 
subvert  the  design,  integrity,  manufacturing, 
production,  distribution,  installation, 
operation,  or  maintenance  of  a  national 
security  system  (as  that  term  is  defined  at  44 
U.S.C.  3542(b))  so  as  to  surveil,  deny, 
disrupt,  or  otherwise  degrade  the  function, 
use,  or  operation  of  such  system. 

(b)  The  Contractor  shall  maintain  controls 
in  the  provision  of  supplies  and  services  to 
the  Government  to  minimize  supply  chain 
risk. 

(c)  In  order  to  manage  supply  chain  risk, 
the  Government  may  use  the  authorities 
provided  by  section  806  of  Public  Law  111- 
383.  In  exercising  these  authorities,  the 
Government  may  consider  information, 
public  and  non-public,  including  all-source 
intelligence,  relating  to  a  Contractor’s  supply 
chain. 

(d)  If  the  Government  exercises  the 
authority  provided  in  section  806  of  Public 
Law  111-383  to  limit  disclosure  of 
information,  no  action  undertaken  by  the 
Government  under  such  authority  shall  be 
subject  to  review  in  a  bid  protest  before  the 
Government  Accountability  Office  or  in  any 
Federal  court. 

(e)  The  Contractor  shall  include  the 
substance  of  this  clause,  including  this 
paragraph  (e),  in  all  subcontracts  involving 
the  development  or  delivery  of  any 
information  technology,  whether  acquired  as 
a  service  or  as  a  supply.  . 

(End  of  clause) 
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DEPARTMENT  OF  DEFENSE 

Defense  Acquisition  Reguiations 
System 

48  CFR  Parts  204,  212,  and  252 

RIN  0750-AG47 

Defense  Federai  Acquisition 
Regulation  Supplement:  Safeguarding 
Unclassified  Controlled  Technical 
Information  (DFARS  Case  2011-D039) 

agency:  Defense  Acquisition 
Regulations  System,  Department  of 
Defense  (DoD). 

ACTION:  Final  rule. 

SUMMARY:  DoD  is  issuing  a  final  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 


(DFARS)  to  add  a  new  subpart  and 
associated  contract  clause  to  address 
requirements,  for  safeguarding 
unclassified  controlled  technical 
information. 

DATES:  Effective  November  18,  2013. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Dustin  Pitsch,  Defense  Acquisition 
Regulations  System, 
OUSD(AT&L)DPAP/DARS,  Room 
3B855,  3060  Defense  Pentagon, 
Washington,  DC  20301-3060. 

Telephone  571-372-6090;  facsimile 
571-372-6101. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

DoD  published  a  proposed  rule  in  the 
Federal  Register  at  76  FR  38089  on  June 
29,  2011,  to  implement  adequate 
security  measures  to  safeguard 
unclassified  DoD  information  within 
contractor  information  systems  from 
unauthorized  access  and  disclosure,  and 
to  prescribe  reporting  to  DoD  with 
regard  to  certain  cyber  intrusion  events 
that  affect  DoD  information  resident  on 
or  transiting  through  contractor 
unclassified  information  systems.  After 
comments  were  received  on  the 
proposed  rule  it  was  decided  that  the 
scope  of  the  rule  would  be  modified  to 
reduce  the  categories  of  information 
covered.  This  final  rule  addresses 
safeguarding  requirements  that  cover 
only  unclassified  controlled  technical 
information  and  reporting  the 
compromise  of  unclassified  controlled 
technical  information. 

Controlled  technical  information  is 
technical  data,  computer  software,  and 
any  other  technical  information  covered 
by  DoD  Directive  5230.24,  Distribution 
Statements  on  Technical  Documents,  at 
http://www.dtic.mil/whs/directives/ 
corres/pdf/523024p.pdf,  and  DoD 
Directive  5230.25,  Withholding  of 
Unclassified  Technical  Data  from  Public 
Disclosure,  at  http://www.dtic.mil/whs/ 
directives/corres/pdf/523025p.pdf 

Forty -nine  respondents  submitted 
public  comments  in  response  to  the 
proposed  rule. 

II.  Discussion  and  Analysis 

DoD  reviewed  the  public  comments  in 
the  development  of  the  final  rule.  A 
discussion  of  the  comments  and  the 
changes  made  to  the  rule  as  a  result  of 
those  comments  is  provided,  as  follows: 

A.  Significant  Changes  From  the. 
Proposed  Rule 

•  The  final  rule  reflects  changes  to 
subpart  204.73,  in  lieu  of  204.74  as 
stated  in  the  proposed  rule,  to  conform 
to  the  current  DFARS  baseline 
numbering  sequence.  Subpart  204.73  is 


now  titled  “Safeguarding  Unclassified 
Controlled  Technical  Information”. 

•  New  definitions  are  included  for: 
“controlled  technical  information”, 
“cyber  incident”  and  “technical 
information”. 

•  These  definitions  published  in  the 
proposed  rule  are  no  longer  included: 
“authentication,”  “clearing 
information,”  “critical  program 
information,”  “cyber,”  “data,”  “DoD 
information,”  “Government 
information,”  “incident,” 

“information,”  “information  system,” 
“intrusion,”  “nonpublic  information,” 
“safeguarding,”  “threat,”  and  “voice”. 

•  DFARS  204.7302  is  modified  to 
account  for  the  reduced  scope  to  limit 
the  application  of  safeguarding  controls 
to  unclassified  controlled  technical 
information,  which  is  marked  in 
accordance  with  DoD  Instruction 
5230.24,  Distribution  Statements  on 
Technical  Documents. 

•  The  “procedures”  section, 
previously  at  DFARS  204.7403  in  the 
proposed  rule,  is  no  longer  included. 

•  DFARS  204.7303,  Contract  Clause, 
prescribes  only  one  clause,  252.204- 
7012,  Safeguarding  of  Unclassified 
Controlled  Technical  Information, 
which  is  a  modification  of  the 
previously  proposed  “Enhanced” 
safeguarding  clause.  The  previously 
proposed  “Basic”  safeguarding  clause  is 
removed  and  the  proposed  controls  will 
be  implemented  through  FAR  case 
2011-020,  Basic  Safeguarding  of 
Contractor  Information  Systems. 

•  A  list  is  added  specifying  the  13 
pieces  of  information  required  for 
reporting. 

•  The  time  period  a  contractor  must 
retain  incident  information  to  allow  for 
DoD  to  request  information  necessary  to 
conduct  a  damage  assessment  or  decline 
interest  is  set  at  90  days  in  the  clause 

at  252.204-7012(d)(4)(iii). 

•  Additional  information  regarding 
DoD’s  damage  assessment  activities  is 
added  at  252.204-7012(d)(5). 

B.  Analysis  of  Public  Coihments 

1.  Align  With  Implementation  of 
Executive  Order  on  Controlled 
Unclassified  Information 

Comment:  Numerous  respondents 
indicated  concerns  that  the  proposed 
rule  for  DoD  unclassified  information 
was  in  advance  of  the  Governmentwide 
guidance  that  the  National  Archives  and 
Records  Administration  is  developing 
for  controlled  unclassified  information 
(CUI).  Further,  they  suggested  that  DoD 
delay  its  efforts  and  instead  pursue 
alignment  with  the  Federal  CUI  policy 
effort,  in  order  to  avoid  confusion  and 
disconnects  on  information  categories 
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and  protections,  and  to  prevent 
burdensome  or  duplicative  costs  to  the 
contractors. 

Response:  To  date,  Federal  CUI  policy 
has  not  yet  been  promulgated  for 
Federal  Government  agencies  and  it  is 
unknown  when  Federal  policy  will  he 
developed  for  industry  as  it  relates  to 
CUI.  This  rule  has  been  rescoped  to 
cover  safeguarding  unclassified 
controlled  technical  information,  which 
DoD  has  determined  to  be  of  utmost 
importance  and  which  DoD  has  existing 
authority  to  protect. 

2.  Deconflict  With  Other  Policy  Memos, 
DoD  Instructions  (DoDI]  or  DoD 
Directives  (DoDD) 

Comment:  Respondents  suggested  that 
the  rule  conflicts  with  policies 
including  DoDI/DoDD  5230.24/5230.25, 
DoD  5000  series,  DoD  8570.01-M, 
Directives  (DoDD),  National  Industrial 
Security  Operating  Manual  (NISPOM), 
DoD  Information  Assurance 
Certification  and  Accreditation  Process 
(DIACAP),  and  Federal  Information 
Security  Management  Act  (FISMA). 

Response:  The  DFARS  rule  has  heen 
adjusted  to  use  the  marking  framework 
established  by  DoDI  5230.24.  DoD  was 
unable  to  identify  any  other  policy 
conflicts  with  this  revised  rule. 

Comment:  Several  respondents 
suggested  that  the  variety  of  National 
Institute  of  Standards  and  Technology 
(NIST)  controls  from  several  categories 
leads  to  a  wide  interpretation,  which 
will  be  burdensome  on  personnel  and 
there  were  suggestions  that  this  hurts 
competition  as  less  sophisticated  firms 
are  unable  to  enter  the  market.  Another 
respondent  suggested  NIST  controls 
should  not  be  specified,  and  should  be 
selectable  by  the  program  office.  A 
respondent  suggested  that  a  list  of 
controls  is  not  sufficient  and  context/ 

.  guidance  is  needed. 

Response:  The  NIST  security  controls 
identified  represent  the  minimum 
acceptable  level  of  protection,  though 
the  clause  allows  for  flexibility.  If  a 
control  is  not  implemented,  the 
contractor  shall  submit  to  the 
contracting  officer  a  written  explanation 
of  how  either  the  required  secmity 
control  identified  is  not  applicable,  or 
how  an  alternative  control  or  protective 
measure  is  used  to  achieve  equivalent 
protection. 

Comment:  Several  respondents 
variously  observed  that  some  of  the 
DFARS  requirements  are  more  stringent 
than  the  NISPOM. 

Response:  This  rule  has  requirements 
to  protect  unclassified  information 
stored  and  transmitted  through 
unclassified  networks  and  therefore 


does  not  align  with  the  protection 
requirements  in  the  NISPOM.  . 

3.  Policy  Regarding  Outsourcing,  Cloud 
Computing,  Reuse,  Orphaned  Works 
Etc. 

Comment:  A  respondent  requested 
clarification  if  use  of  outsourced 
information  technology  (IT) 
infrastructure,  to  include  use  of  cloud 
computing,  constitutes  a  release  of 
information  to  the  vendor  that  would  be 
covered  under  the  restriction  on 
leleasing  information  outside  the 
Contractor’s  organization,  and,  if 
permitted,  would  the  outsourced  vendor 
be  required  to  meet  the  safeguarding 
requirements  specified  in  the  clause. 

Response:  An  Internet  Service 
Provider  (ISP)  or  cloud  service  provider 
constitutes  a  subcontractor  in  this 
context.  The  contractor  is  responsible 
for  ensuring  that  the  subcontractor 
complies  with  the  requirements  of  this 
rule  within  the  scope  of  this  rule. 

Comment:  A  respondent  suggested  the 
proposed  rule  constrains  reuse  of  DoD 
information  between  contracts,  and 
adds  unnecessary  additional  DoD  costs. 

Response:  The  need-to-know 
requirement  included  in  the  proposed 
rule  has  been  removed  alleviating  the 
concern  for  constraints  on  reuse  of 
information.  This  rule  is  deemed 
necessary  for  the  protection  of 
unclassified  controlled  technical 
information  and  it  is  understood  that 
implementing  these  controls  may 
increase  costs  to  DoD. 

4.  Consequence  of  Noncompliance 

Comment:  A  number  of  respondents 
commented  on  the  lack  of  oversight  and 
certification  of  compliance  with  the 
NIST  controls  in  the  rule. 

Response:  The  rule  does  not  intend  to 
change  existing  penalties  or  remedies 
for  noncompliance  with  contract 
requirements. 

5.  Government  Agency  Responsible  for 
Oversight 

Comment:  Two  respondents  suggested 
that  the  rule  should  identify  how  and  by 
which  entity  audits  or  reviews  of  the 
safeguards  will  be  conducted. 

Response:  The  contract 
administration  office  is  responsible  for 
ensuring  that  the  contractor  has  a 
process  in  place  for  meeting  the 
required  safeguarding  standards.  Audits 
or  reviews  will  be  conducted  at  the 
discretion  of  the  contracting  officer  in 
accordance  with  the  terms  of  the 
contract. 


6.  Need  To  Clearly  Categorize,  Identify, 
and  Mark 

Comment:  Several  respondents 
pointed  out  that  DoD  authority  to  define 
and  mark  CUI/FOUO  (controlled 
unclassified  information/for  official  use 
only)  is  poorly  explained.  FOUO  is  used 
as  a  catchall  marking  in  DoD  and 
managing  this  as  a  controlled  designator 
is  not  practical.  DoD  is  responsible  for 
specifying  a  process  for  marking  basic 
and  enhanced  criteria. 

Response:  The  final  rule  has  been 
scoped  to  only  refer  to  unclassified 
controlled  technical  information.  Items 
will  be  marked  in  accordance  with  DoDI 
5230.24. 


Comment:  One  respondent  asked  if 
the  cost  associated  with  compliance  to 
the  DFARS  changes  is  allowable  under 
CAS. 

Response:  Cost  Accounting  Standards 
address  measurement,  allocation  and 
assignment  of  costs.  FAR  31  and  DFARS 
231,  specifically  FAR  31.201-2,  address 
the  allowability  of  costs.  There  is 
nothing  in  FAR  31  or  DFARS  231  that 
would  make  costs  of  compliance  with 
DFARS  unallowable  if  the  costs  are 
incurred  in  accordance  with  FAR 
31.201-2.  While  we  cannot  know  in 
advance  if  a  company  will  incur  costs 
in  accordance  with  FAR  31.201-2,  there 
is  nothing  included  in  the  final  rule  that 
would  cause  or  compel  a  company  to 
incur  costs  that  would  be  in  violation  of 
FAR  31.201-2. 

Comment:  Several  respondents  stated 
that  DoD  needs  to  account  for/provide 
funding  for  the  additional  costs  of 
implementation. 

Response:  Implementation  of  this  rule 
may  increase  contractor  costs  that 
would  be  accounted  for  through  the 
normal  course  of  business. 

8.  Applicability  to  Commercial  Items 

Comment:  One  respondent  suggested 
that  subcontracts  for  commercial  items 
should  be  exempt  from  the  unclassified 
data  restrictions  added  in  this  rule. 
Several  respondents  suggested 
exempting  all  purchases  of 
commercially  available  off-the-shelf 
prbducts  from  the  data  controls  added 
by  this  rule. 

Response:  The  final  rule  is  rescoped 
to  focus  on  unclassified  controlled 
technical  information.  Any  unclassified 
controlled  technical  information  that  is 
shared  with  a  contractor  or 
subcontractor  must  be  protected  in 
accordance  with  the  terms  of  the  ' 
contract. 


7.  Allowable  Costs  Under  Cost 
Accounting  Standards  (CAS) 
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9.  Threat  Sharing 

Comment:  A  number  of  respondents 
were  concerned  that  if  the  DoD  did  not 
provide  threat  information  to  companies 
then  they  would  he  unable  to  determine 
adequate  security  for  the  controlled 
information. 

Response:  32  CFR  part  236  provides  a 
voluntary  framework  for  eligible 
companies  to  exchange  cyber  threat 
information  with  the  Government. 

Threat  information  is  not  needed  to 
determine  adequate  security:  the  select 
NIST  800-53  controls  in  clause 

252.204-7012,  or  their  equivalent  as 
suggested  by  the  contractor,  are  required 
for  adequate  security.  In  cases  where  the 
contractor  has  information  (either 
obtained  from  DoD  or  any  other  source) 
that  would  suggest  additional  security  is 
required  to  adequately  protect  technical 
information,  they  must  take  action  to 
establish  that  additional  security. 

10.  Sharing  of  Liability  Between  the 
Contractor  and  DoD 

Comment:  A  number  of  respondents 
were  concerned  that  the  contractor  will 
assume  the  full  cost  and  liability  burden 
for  costs  associated  with  compliance 
with  the  rule. 

Response:  In  many  cases,  this  contract 
requirement  will  be  spread  across  and 
benefiting  multiple  contracts — costs 
associated  with  implementation  will  be 
allowable  and  chargeable  to  indirect 
cost  pools.  The  Government  does  not 
intend  to  directly  pay  for  the  operating 
costs  associated  with  the  rule. 

11.  Concern  for  Creating  Two  Types  of 
Unclassified  (Basic  and  Enhanced) 

Comment:  A  respondent  indicated 
that,  under  the  proposed  rule,  all 
Government  unclassified  information 
must  be  compartmentalized  in  order  to 
effectively  eiiforce  need-to-know 
discipline.  In  addition,  however,  the 
proposed  rule  recognized  two  classes  of 
information,  one  warranting  “basic” 
protection  and  the  second  requiring 
“enhanced”  protection.  Further,  the 
respondent  indicated  that  the  rule  not 
only  lacks  clarity  regarding 
identification  and  marking  of  the 
information  to  be  protected,  but  also  for 
designating  the  information  as  basic  or 
enhanced.  Additionally,  the 
respondents  recommended  that  uniform 
protocols  need  to  be  established,  so 
documents  can  be  sorted  electronically 
into  the  proper  categories. 

Response:  The  final  rule  clarifies  that 
contractors  are  required  to  protect  one 
category  of  unclassified  information, 
which  was  previously  specified  within 
the  enhanced  safeguarding  clause.  A 
proposed  rule  addressing  “basic” 


safeguarding  was  published  in  the 
Federal  Register  on  Friday,  August  24, 
2012  (FAR  2011-020). 

12.  Applicability  to  Foreign  Contractors 

Comment:  One  respondent  was 
concerned  about  the  impact  of  the  rule 
on  foreign  contractors  and  on 
international  information  sharing 
agreements. 

Response:  The  technical  information 
covered  by  the  rule  is  already  subject  to 
dissemination  controls  that  existing 
agreements  would  have  to  have 
accounted  for.  This  rule  does  not  have 
an  impact  on  those  information  sharing 
agreements.  In  addition,  the  reporting 
associated  with  the  rule  is  specifically 
focused  on  the  information  that  was 
lost,  not  the  cyber  forensic  aspects  of  an 
incident. 

13.  Applicability  to  Universities 

Comment:  NIST  SP  800-53  controls 
are  inappropriate  for  academic  settings 
and  burdensome. 

Response:  Academic  institutions 
dealing  with  unclassified  controlled 
technical  information  are  not  exempt 
from  the  controls  of  this  rule.  The 
protection  of  the  information  is  equally 
necessary,  regardless  of  whether  the 
contractor  is  a  university  or  a  business 
concern. 

14.  Scope  (204.7400  Redesignated 

204.7300) 

Comment:  The  respondents 
recommend  that  this  rule  explicitly 
apply  to  systems  containing  controlled 
information  and  not  the  general 
information  technology  environment. 

Response:  The  rule  has  been  revised 
to  apply  to  systems  that  have 
unclassified  controlled  technical 
information  resident  on  or  transiting 
through  them. 

Comment:  Several  respondents  made 
suggestions  on  the  scope  of  the 
proposed  DFARS  section  204.7400 
including:  university  fundamental 
research  should  be  exempt,  the  rule 
.should  apply  only  to  new  contracts,  the 
safeguards  should  apply  to  Voice  over 
Internet  Protocol  (VoIP),  and  the 
protected  information  should  be  more  . 
specific  and  limited. 

DoD  will  not  modify  the  Disclosure  of 
Information  clause  at  DFARS  252.204- 
7000  in  this  rule.  The  clause  at  252.204- 
7012  has  been  revised  to  apply  to  all 
contracts  expected  to  be  dealing  with 
controlled  technical  information. 
Implementation  of  the  rule  does  not 
direct  modification  of  existing  contracts. 
The  clause  does  not  apply  to  voice 
information,  because  voice  information 
does  not  fall  within  the  definition  of 
controlled  technical  information. 


15.  Definitions  (204.7401  Redesignated 

204.7301) 

Comment:  One  respondent  suggested 
adding  the  definition  for  !‘intrusion”  at 
DFARS  204.7401  in  addition  to  where  it 
already  exists  in  the  clause  proposed  at 

252.204—  70XX  or  adding  a  pointer  to 
refer  to  the  clause  for  definitions. 

Response:  The  definition  of 
“intrusion”  has  been  deleted  because 
the  term  is  no  longer  used  in  the  case. 

16.  Policy  (204.7402  Redesignated 

204.7302) 

Comment:  Two  respondents  stated 
that  the  phrase  “adequate  security”  and 
“certain  cyber  incidents”  are  too  vague 
and  need  clarification.  Another 
respondent  stated  that  the  enhanced 
safeguarding  requirements  in  the  clause 

252.204- 70YY  are  too  stringent  for 
unclassified  information  and 
compliance  would  be  a  substantial 
burden. 

Response:  The  term  “adequate  . 
security”  is  modified  from  the  proposed 
rule  to  provide  clarity.  The  final  rule 
lays  out  the  policy  and  definitions  for 
the  terms  “adequate  security”  and 
“cyber  incident”.  The  criteria  for 
reporting  a  cyber  incident  is  established 
within  the  clause  at  252.204-7012.  DoD 
has  determined  that  unclassified 
controlled  technical  information  is  vital 
to  national  security  and  must  be 
protected. 

17.  Procedures 

Comment:  Two  respondents  noted 
that  DFARS  204.7403  in  the  proposed 
rule  references  procedures  at  PCI  204.74 
that  were  not  published  with  the 
proposed  rule. 

Response:  The  “procedures”  section 
is  not  included  in  the  final  rule.  For 
future  reference,  when  there  is  PCI 
associated  with  a  proposed  rule,  it  is 
available  at  https://www.acq.osd.mil/ 
dpap/dars/  under  “Publication 
Notices”. 

18.  Contract  Clauses  (204.7404 
Redesignated  204.7303) 

Comment:  Several  respondents 
recommended  making  changes  to  the 
DFARS  clause  prescriptions.  Two 
respondents  stated  that  use  of  “will 
potentially  have  unclassified  DoD 
information”  is  vague  and  will  result  in 
usage  errors.  Two  respondents 
recommended  an  exemption  for 
fundamental  research  contracts;  two. 
others  recommended  an  exemption  for 
small  businesses.  One  respondent  stated 
that  it  is  not  clear  if  the  use  of  252.204- 
70YY  negates  the  need  for  252.204- 
70XX. 

Response:  The  purpose  of  this  rule  is 
to  protect  the  noted  category  of 
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unclassified  information,  as  evidenced 
by  inclusion  whenever  such  information 
would  potentially  be  present;  the  best 
means  of  addressing  the  identified 
potential  for  usage  errors  is  to  include 
the  clause  in  all  contracts.  The  clause  at 
DFARS  252.204-7012  is  now  prescribed 
to  go  in  all  contracts  and  solicitations 
and  the  additional  safeguarding 
measures  will  only  apply  when 
unclassified  controlled  technical 
information  is  present.  This  change  does 
not  affect  the  burden  placed  on 
contractors  to  identify  which 
information  must  be  protected.  The 
contractor’s  size  classification  is  not  a 
sufficient  reason  to  allow  a  contractor  to 
fail  to  protect  technical  information  as 
required  by  clause  DFARS  252.204- 
7012.  The  basic  clause  previously  at 
DFARS  252.204-70XX  has  been 
removed  emd  will  be  handled  as  a  FAR 
rule  under  FAR  case  2011-020.  The 
clause  previously  referred  to  in  the 
proposed  rule  as  252.204-70YY, 

Enhanced  Safeguarding  of  Unclassified 
DoD  Information,  is  now  at  DFARS 

252.204- 7012.  Use  of  this  clause  will 
not  negate  the  use  of  any  other  clauses. 

19.  Clarify  the  Disclosure  of  Information 
Clause  (252.204-7000) 

Comment:  A  number  of  respondents 
submitted  comments  regarding  the 
proposed  changes  to  clause  252.204- 
7000,  Disclosure  of  Information. 

Response:  This  final  rule  does  not  . 
include  any  changes  to  the  clause  at 

252.204- 7000,  Disclosure  of 
Information. 

20.  Clarify  the  Basic  Clause  (Proposed 

252.204- 70XX) 

Comment:  Sixteen  respondents 
commented  on  concerns  with  the  basic 
clause  ranging  from  definitions,  lack  of 
specificity,  and  implementation  issues 
to  scope  and  cost  burden. 

Response:  The  basic  clause,  at 

252.204- 70XX  in  the  proposed  rule,  is 
not  included  in  this  final  rule.  A  basic 
safeguarding  requirement  is  being 
developed  in  FAR  case  2011-020. 

21.  Clarify  the  Enhanced  Clause 
Definitions 

Comment:  Eight  respondents 
commented  that  the  definitions  for 
“information  technology,”  “DoD 
information  systems,”  “incident,” 
“intrusion,”  “voice  information,”  “DoD 
information;”  “non-public 
information,”  “adequate  security,”  and 
“critical  program  information”  are  too 
broad. 

Response:  Many  of  the  definitions 
used  in  this  document  are  fi-om  DoD 
standards  or  regulations.  The  definitions 
for  “critical  program  information”. 


“DoD  information”,  “incident”, 
“intrusion”  and  “nonpublic 
information”  were  removed  as  they 
were  no  longer  necessary  due  to  other 
revisions.  The  term  “adequate  security” 
is  revised  for  clarity  and  consistency. 

22.  Safeguarding  Requirements  and 
Procedures 

Comment:  Four  respondents 
requested  clarification  on  whether  DoD 
is  requiring  contractors  to  perform  and 
document  a  specific  analysis  to 
determine  if  additional  controls  are 
reasonably  required,  or  is  just 
reconfirming  that  the  safeguarding 
standards  may  be  augmented  with 
additional  controls.  They  also  requested 
clarification  regarding  whether  a  formal 
risk  assessment  is  warranted  by  this 
provision,  and  if  so,  whether  it  will  be 
a  qualitative  assessment  (OCTAVE)  or 
quantitative  assessment  (NIST  SP-800- 
30).  There  is  concern  as  to  whether  the 
risk  assessment  and  proposed  enhanced 
security  measures  of  one  contractor  will 
be  shared  with  other  contractors  or 
those  within  the  Defense  Industrial  Base 
Working  Group. 

Response:  The  rule  does  not  require  a 
specific  analysis  to  determine  if 
additional  controls  are  required.  The 
intent  is  to  require  that  if  the  contractor 
is  aware,  based  on  an  already  assessed 
risk  or  vulnerability  that  the  specified 
controls  are  inadequate,  then  the 
contractor  must  implement  additional 
controls  to  mitigate  the  specific 
shortcoming. 

Comment:  A  respondent  questioned 
the  provision  that  requires  contractors 
with  systems  that  do  not  meet  the 
specified  controls  in  the  table  to  prepare 
a  written  determination  that  explains 
why  the  control(s)  is  not  necessary,  but 
only  to  provide  the  written 
determination  to  the  contracting  officer 
upon  request,  and  suggested  wording  to 
be  changed  to  require  the  determination 
to  be  inclufded  as  part  of  their  proposal. 

Response:  The  rule  has  been  revised 
to  require  a  written  explanation  when 
the  contractor  intends  to  deviate  firom 
the  specified  controls.  Alternative  or 
superior  safeguarding  controls  will  not 
he  considered  as  a  source  selection 
criteria. 

23.  DoD  Information  Requiring 
Enhanced  Safeguarding 

Comment:  Respondents  stated  that- 
enhanced  safeguards  would  need  to  be 
applied  to  all  systems.  Comments  also 
indicated  that  DFARS  should  not  apply 
to  International  Traffic  in  Arms 
Regulations  (ITAR)  and  Export 
Administration  Regulations  (EAR)  and 
information  “bearing  current  and  prior 
designations  indicating  controlled 


access  and  dissemination.”  ITAR  and 
EAR  are  regulated  by  Departments  of 
State  and  Commerce;  other  categories  of 
information  in  the  DFARS  are  already 
protected  by  other  regulations.  “Critical 
Program  Information”  is  poorly  defined. 

Response:  Thdrule  has  been  revised 
so  the  safeguarding  requirements  only 
apply  to  systems  that  have  unclassified 
controlled  technical  information 
resident  on  or  transiting  through  them. 
The  rule  has  also  been  revised  to  specify 
that  contractors  must  protect  controlled 
technical  information.  Additionally,  the 
rule  ensures  that  there  are  no  conflicts 
with  existing  regulations.  The  term 
“critical  program  information”  was  not 
included  in  the  final  rule. 

Comment:  A  respondent  noted  a 
person  communicating  information 
requiring  enhanced  safeguarding  would 
need  to  ensure  that  the  recipient  of  that 
information  also  had  a  system  with 
enhanced  safeguarding,  which  would  be 
challenging. 

Response:  The  contractor  has  an 
obligation  to  ensure  that  any  recipient  of 
information  requiring  enhanced 
safeguarding  is  authorized  to  receive  the 
information,  and  that  it  be  transferred 
with  the  appropriate  security.  It  is  the 
responsibility  of  the  authorized 
recipient  to  ^eguard  that  information 
appropriately  subject  to  contractual 
requirements. 

24.  Enhanced  Safeguarding 
Requirements 

Comment:  The  safeguarding  controls 
must  flow  down  to  each  subcontractor. 
All  systems  in  the  netvvork  would  be 
required  to  meet  enhanced  safeguarding, 
increasing  costs.  Clarify  that  enhanced 
safeguarding  only  applies  to  systems 
where  DoD  information  resides. 

Response:  The  enhanced  safeguarding 
requirement  only  applies  to  systems  that 
may  have  unclassified  controlled 
technical  information  resident  on  or 
transiting  through  them. 

•  Comment:  Several  respondents  noted 
the  effort  and  resources  required  of  a 
security  program  that  is  NIST  SP  800- 
53  compliant  and  the  imposition  of 
controls  that  are  not  risk  based.  The 
respondents  requested  that  DoD 
consider  the  financial  burden  of 
applying  such  a  security  infrastructure 
that  is  more  appropriate  to  classified 
than  unclassified  information  or  to  more 
than  DoD  information. 

Response:  The  rule  does  not  require 
adoption  of  a  NIST  compliant  security 
program.  The  rule  uses  the  NIST  SP 
800-53  catalog  of  security  controls  as  a 
reference  to  describe  the  specific 
security  capabilities  that  a  contractor’s 
system  should  provide  for  enhanced 
safeguarding.  The  rule  has  been 


Federal  Register / Vol.  78,  No.  222 /Monday,  November  18,  2013 /Rules  and  Regulations  69277 


modified  to  apply  only  to  specified 
controlled  technical  information. 

Comment:  A  respondent 
recommended  substantial  expansion  of 
the  NIST  controls  listed  in  the  table. 

Response:  The  substantial  increase  in 
specified  controls  is  not  warranted  for 
the  sensitivity  of  the  information  being 
protected.  Additional  controls  can  be 
added  to  any  contract  when  the 
additional  security  is  required,  but 
broadly  applying  these  additional 
controls  is  not  justified  or  practical. 

Comment:  A  respondent  noted  that 
the  enhanced  safeguarding  provisions 
appecU"  to  expand  export  controls  and 
preclude  use  of  the  fundamental 
research  exclusion. 

Response:  The  rule  does  not  expand 
export  controls  and  does  not  imply  any 
restriction  on  fundamental  research 
exclusions. 

Comment:  A  respondent  noted  that 
there  is  no  explicit  statement  that  this 
same  level  of  safeguarding  is  required 
for  subcontractors  and  recommends  the 
rule  specify  that  the  prime  contractor 
flow  down  the  same  safeguarding 
requirement  to  each  level  of 
subcontractor. 

Response:  Under  252.204-7012  (g)  the 
prime  contractor  is  required  to  include 
the  substance  of  this  clause  in  all 
subcontracts,  and  each  subcontractor 
must  flow  the  clause  down  to  the  next 
tier. 

Comment:  Several  respondents  stated 
that  the  requirements  for  enhanced 
safeguarding  will  require  contractors  to 
implement  a  Common  Access  Card 
(CAC)-like  public  key  infrastructure 
(PKI)  system  on  their  unclassified 
networks,  citing  NIST  800-53  controls 
AU-10(5)  and  SC-13(4),  or  the 
requirement  requiring  use  of  DoD- 
approved  identity  authentication 
credentials  for  authentication  to  DoD 
information  systems. 

Response:  There  is  no  requirement  for 
contractors  to  implement  a  PKI  system 
on  their  unclassified  networks 
processing  DoD  information.  The  NIST 
controls  cited  merely  require  that  when 
using  cryptography  that  the 
cryptographic  algorithm  meets  NIST 
Federal  Information  Processing 
standards,  or  note  that  digital  signatures 
can  be  used  to  ensure  non-repudiation. 
None  of  the  controls  require  PKI.  If  a 
contractor  desires  access  to  a  DoD 
information  system  (one  operated  by  or 
on  behalf  of  DoD),  then  the 
authentication  credentials  must  meet 
DoD  standmds,  which  typically  requires 
a  DoD-approved  PKI  certificate.  This  has 
been  a  long-standing  requirement,  but 
does  not  imply  that  the  contractor 
system  must  implement  PKI. 


Comment:  A  respondent  noted  that 
the  supplementary  information  section 
of  the  proposed  rule  mentions 
encryption  of  data  at  rest,  yet  the  cited 
NIST  800-53  for  protection  of  data  at 
rest  (SC-28)  does  not  require 
encryption. 

Response:  The  background 
information  has  been  aligned  in  the 
final  rule. 

Comment:  A  respondent  recommends 
requiring  compliance  with  FISMA  to 
ensure  that  other  important  FISMA 
requirements  are  met. 

Response:  FISMA  applies  only  to 
Federal  Government  information  and 
information  systems  or  systems  (or 
information  operated  or  maintained  by 
contractors  on  the  Government’s  behalf). 
FISMA  does  not  does  not  apply  to  the 
contractor  information  systems 
addressed  under  this  rule. 

Comment:  A  respondent  comments 
that  the  rule  does  not  establish  a  clear 
link  between  the  sensitivity  of  the 
information  and  the  required  level  of 
identity  assurance  and  suggests  a  set  of 
categories  for  identity  assurance  that 
should  be  incorporated  into  the  rule. 

Response:  Based  on  information 
covered  by  the  rule,  the  level  of  identity 
assurance  (AC  or  Access  Control 
controls)  specified  in  the  clause  are 
considered  the  minimum  requirements. 

Comment:  A  respondent  notes  that 
Defense  Security  Service  requires  that 
companies  under  a  Foreign  Ownership, 
Control,  or  Influence  (FOCI)-mitigation 
agreement  comply  with  certain  NIST  SP 
800-53  requirements,  the  majority  of , 
which  are  required  under  this  rule, 
leading  to  confusion,  redundancy  and 
wasted  resources. 

Response:  If  a  company  is  already 
compliant  with  the  NIST  800-53 
controls  for  systems  that  may  have 
unclassified  controlled  technical 
information  resident  on  or  transiting 
through  them,  then  they  will  meet  the 
requirements  of  this  rule. 

Comment:  A  respondent  notes  that 
the  proposed  rule  is  silent  on 
prohibiting  access  to  non-US  persons, 
and  questions  whether  companies 
(particularly  those  with  a  FOCI 
mitigation  plan)  can  assume  that  foreign 
nationals  and  entities  with  a  business 
need  to  know  may  access  unclassified 
information  unless  otherwise  subject  to 
export  control  laws  or  expressly 
prohibited  by  the  Government  agency. 

Response:  This  rule  has  no  impact  on 
existing  information  sharing 
restrictions. 

25.  Other  Requirements 

Comment:  One  tespondent  was 
concerned  about  conflicting  obligations 
under  provisions  of  the  proposed  rule 


and  recommended  that  participants  in 
the  Defense  Industrial  Base  (DIB)  Cyber 
security/information  assurance  (CS/IA) 
program  be  exempt  from  complying 
with  the  proposed  rule  in  order  to 
prevent  the  imposition  of  conflicting 
obligations. 

Response:  The  final  rule  and  the  DIB 
CS/IA  program  Framework  Agreement 
are  mutually  supportive  means  for 
safeguarding  DoD  information  on  DIB 
unclassified  information  systems.  The 
DIB  CS/IA  program  is  voluntary  and  is 
executed  under  a  bilateral  agreement 
between  an  eligible  DIB  company  and 
DoD.  The  DFARS  language  establishes 
contractor  requirements  executed  under 
a  DoD  contract. 

26.  Cyber  Incident  Reporting 

Comment:  Eleven  respondents 
commented  on  the  requirement  to  report 
incidents  within  72  hours  of  detection. 

In  addition,  the  DFARS  requires 
indefinite  retention  of  forensics  data  for 
the  Government  and  the  criteria  for 
damage  assessments  are  broad  and 
unclear.  The  respondents  would  like  to 
review  and  comment  on  report  content 
or  forms  prior  to  publication  and 
suggested  that  DoD  look  at  DSS  • 
NISPOM  reporting  as  an  option/model. 

Response:  The  rule  has  been  revised 
to  clarify  the  reporting  requirements  and 
the  timeframe  for  retaining  data  (90 
days)  of  the  potentially  compromised 
data  to  support  a  damage  assessment  if 
the  Government  chooses  to  perform  one. 

27.  Protection  of  Reported  Information 

Comment:  One  respondent  requests 
the  Government  address  how  contractor 
incident  reporting  information  will  be 
protected  and  how  it  will  be  used.  The 
respondent  also  proposed  that  the 
sharing  of  files  and  images  be  voluntary 
as  it  is  in  the  Framework  Agreement. 

Response:  Retaining  files  and  images 
is  an  important  element  of  the  damage 
assessment  process  and  is  required  by 
this  rule.  DoD  will  protect  incident 
reporting  information  and  any  files  or 
images  in  accordance  with  applicable 
statutes  and  regulations. 

28.  Third  Party  Information 

Comment:  Two  respondents  are 
concerned  about  exposure  of  third-party 
information  in  data  provided  by 
companies  to  the  Government.  One 
respondent  recommended  the  deletion 
of  the  following:  “Absent  written 
permission,  the  third-party  information 
owner  may  have  the  right  to  pursue 
legal  action  against  the  Contractor  (or  its 
subcontractors)  with  access  to  the 
nonpublic  information  for  breach  or 
unauthorized  disclosure.” 
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Response:  The  third  party  information 
subparagraph  has  been  removed  because 
support  contractors  working  for  the  DoD 
are  required  to  sign  non-disclosure 
agreements.  DoD  personnel  are  bound 
by  regulation  and  statute  to  protect 
proprietary  information  and  information 
furnished  in  confidence. 

29.  Subcontracts 

Comment:  Three  respondents  note 
that  the  proposed  rule  requires  the 
DFARS  to  apply  to  all  subcontractors 
that  may  potentially  have  DoD 
information.  In  addition,  notifications 
are  required  through  the  prime 
contractor.  Potential  issues  exist  with 
proprietary  information  and 
unauthorized  disclosure  of  third  party 
information. 

Response:  The  rule  requires  that 
prime  contractors  report  when 
unclassified  controlled  technical 
information  has  potentially  been 
compromised  regardless  of  whether  the 
incident  occurred  on  a  prime 
contractor’s  information  system  or  on  a 
subcontractor’s  information  system. 

30.  Provide  a  Safe  Harbor  for  Reported 
Incidents 

Comment:  One  respondent  suggested 
that  the  rule  provide  explicit  safe  harbor 
in  the  event  of  a  reported  incident. 

Response:  The  rule  states  in  DFARS 
204.7302(b)(2)  that  “A  cyber  incident 
that  is  properly  reported  by  the 
contractor  shall  not,  by  itself,  be 
interpreted  under  this  clause  as 
evidence  that  the  contractor  has  failed 
to  provide  adequate  information 
safeguards  .  .  .”  The  Government  does 
not  intend  to  provide  any  safe  harbor 
statements. 

31.  Paperwork  Burden 

Comment:  A  number  of  respondents 
stated  in  various  qualitative  terms  that 
the  costs  of  compliance  with  the  rule 
would  be  too  large. 

Response:  The  controls  in  the  rule  are 
taken  ft'om  NIST  800-53  which  closely 
parallels  the  ISO  27002  standard.  As 
such,  the  controls  represent  mainstream 
industry  practices.  While  there  is  cost 
associated  with  implementing 
information  assurance  controls,  the  use 
of  industry  practices  provides  assurance 
the  costs  are  reasonable. 

Comment:  Some  respondents  opined 
that  few  small  businesses  have  the  basic 
infiastructure  in  place  to  comply  and 
that  implementation  of  controls  would 
represent  a  larger  percentage  of 
overhead  for  small  businesses  than  for 
large. 

Response:  The  contractor’s  size 
classification  is  not  a  sufficient  reason 
to  allow  a  contractor  to  fail  to  protect 


technical  information  as  required  by 
clause  252.204-7012.  The  contractor  at 
a  minimum  must  institute  the  NIST  (SP) 
800-53  security  controls  identified  in 
the  table  at  252.204^7012.  If  a  control  is 
not  implemented,  the  contractor  shall 
submit  to  the  contracting  officer  a 
written  explanation  of  how  the  required 
security  control  identified  in  the  table  at 
252.204-7012  is  not  applicable,  or  how 
an  alternative  control  or  protective 
measure  is  used  to  achieve  equivalent 
protection. 

Comment:  Some  respondents  stated 
that  the  value  of  controls  cannot  be 
measured  and  that  the  benefits  will  not 
offset  the  costs. 

Response:  The  purpose  of  the  rule  is 
to  reduce  the  compromise  of 
information.  It  is  difficult  to  put  a  price 
on  information  and  it  is  generally  not 
calculated  in  any  information  protection 
regime.  The  benefits  of  particular 
controls  are  also  difficult  to  quantify 
and  further  complicated  by  the  ‘arms 
race’  dynamic  of  information  protection. 
It  is  not  possible  to  determine  the  exact 
point  at  which  benefits  equal  costs. 
Nevertheless,  that  does  not  preclude 
taking  action  to  protect  information  and 
accrue  the  associated  costs. 

Comment:  One  respondent  provided 
an  incident  reporting  rate  of 
approximately  70  reports  per  company 
per  year,  with  each  report  taking 
approximately  5  hours  of  company  time 
to  complete.  This  is  in  contrast  to  the 
proposed  rule  estimate  of  6.5  incidents 
per  company  per  year  with  a  1  hour 
burden  per  response. 

ftesponse:  Since  the  burden  estimates 
were  estimated  for  the  proposed  rule, 
more  data  has  become  available,  in 
particular  from  voluntary  reporting  by 
defense  industrial  base  companies  to  the 
Defense  Cyber  Crime  Center.  Data  from 
this  voluntary  program  suggests  five 
reports  per  company  per  year  with  a  3.5 
hour  burden  per  response.  Accordingly, 
DoD  is  revising  its  estimate  upward  to 
five  reports  per  company  per  year  with 
a  3.5  hour  burden  per  response. 

Comment:  One  respondent  provided  a 
cost  estimate  for  an  appliance  to  capture 
images  of  auditable  events  of  $25,000. 

Response:  To  lower  the  cost  of  data 
collection  in  the  revised  rule,  DoD  must 
request  the  data  within  90  days. 

Without  this  request,  there  is  no 
obligation  to  retain  data  beyond  90  days. 
Image  capture  equates  to  copying  the 
hard  drive  of  an  affected  machine.  The 
cost  of  media  with  sufficient  capability 
to  capture  a  hard  drive  image  of  an 
affected  machine  is  in  the  range  of  $100. 
Assuming  an  average  across  all 
businesses  of  12  incidents  per  year 
affecting  an  average  of  one  machine  and 
a  90  day  retention  period  results  in  the 


ability  to  capture  and  store  3  images.  3 
X  $100  =  $300. 

32.  Regulatory  Flexibility  Analysis 

Comment:  Several  respondents  stated 
that  this  rule  will  be  financially 
burdensome  for  small  businesses  to  the 
point  that  they  will  not  be  able  to 
participate.  Two  respondents  stated  that 
the  numbers  used  in  the  Initial 
Regulatory  Flexibility  Analysis  grossly 
underestimate  the  number  of  businesses 
the  rule  will  affect  and  the  cost  as  a 
percentage  of  revenue  that  will  be 
required  to  meet  the  requirements  of  the 
new  rule.  One  respondent  suggested 
that  a  gradually  phased-in  approach  to 
implement  these  safeguards  would  ease 
the  significant  financial  burden  they 
impose. 

Response:  This  final  rule  was  drafted 
with  the  aim  of  minimizing  the  burden 
of  compliance  on  contractors  while 
implementing  the  necessary 
safeguarding  requirements. 

33.  Need  fcft  a  Public  Meeting 

Comment:  Several  respondents 
suggested  that  DoD  further  engage  the 
industry  stakeholders,  including  a 
suggestion  to  schedule  a  public  meeting 
to  discuss  the  rule. 

Response:  Another  public  meeting 
will  be  considered  prior  to  any  future 
rules  dealing  with  the  safeguarding  of 
information. 

34.  Drafting  Recommendations 

Comment:  One  respondent 
recommends  changing  all  instances  of 
“unclassified  Government  information” 
to  “DoD  information”.  Several 
respondents  submitted  lists  of  typos  and 
errors  in  the  proposed  rule  Federal 
Register  notice. 

Response:  These  comments  have  been 
taken  into  account  when  drafting  this 
final  rule.  The  final  rule  uses  the  term 
“unclassified  controlled  technical 
information.” 

35.  Out  of  Scope 

Comment:  Three  respondents  made 
comments  that  had  no  relation  to  the 
subject  rule. 

C.  Other  Changes  ' 

The  final  rule  adds  a  new  subpart  at 
204.73,  Safeguarding  Unclassified 
Controlled  Technical  Information,  to 
conform  to  the  current  DFARS  baseline. 
The  proposed  rule  had  anticipated 
adding  the  new  subpart  at  204.74. 

m.  Executive  Orders  12866  and  13563 

Executive  Orders  (E.O.s)  12866  and 
13563  direct  agencies  to  assess  all  costs 
and  benefits  of  available  regulatory 
alternatives  and,  if  regulation  is- 
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necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
f  effects,  distributive  impacts,  and 
equity).  E.0. 13563  emphasizes  the 
importance  of  quantifying  both  costs 
and  benefits,  of  reducing  costs,  of 
harmonizing  rules,  and  of  promoting 
flexibility.  This  is  a  significant 
regulatory  action  and,  therefore,  was 
subject  to  review  under  section  6(b)  of 
E.0. 12866,  Regulatory  Planning  and 
Review,  dated  September  30, 1993.  This 
rule  is  not  a  major  rule  under  5  U.S.C. 
804. 

IV.  Regulatory  Flexibility 

A  final  regulatory  flexibility  analysis 
has  been  prepared  consistent  with  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601, 
et  seq.,  and  is  summarized  as  follows: 

The  objective  of  this  rule  is  for  DoD 
to  avoid  compromise  of  unclassified 
computer  networks  on  which  DoD 
controlled  technical  information  is 
resident  on  or  transiting  through 
contractor  information  systems,  and  to 
prevent  the  exfiltration  of  controlled 
technical  information  on  such  systems. 
The  benefit  of  tracking  and  reporting 
DoD  information  compromises  is  to-— 

•  Assess  the  impdct  of  compromise; 

•  Facilitate  information  sharing  and 
collaboration;  and 

•  Standardize  procedures  for  tracking 
and  reporting  compromise  of 
information. 

Several  respondents  stated  that  this 
rule  will  be  financially  burdensome  for 
small  businesses,  two  respondents 
stated  that  the  numbers  used  in  the 
Initial  Regulatory  Flexibility  Analysis 
grossly  underestimate  the  number  of 
businesses  the  rule  will  affect  and  the 
cost  as  a  percentage  of  revenue  that  will 
be  required  to  meet  the  requirements  of 
the  new  rule,  and  one  respondent 
suggested  that  a  gradually  phased-in 
approach  to  implement  these  safeguards 
would  ease  the  significant  financial 
burden  they  impose. 

No  changes  were  made  to  the  final 
rule  as  a  result  of  these  comments.  The 
estimated  burden  in  the  final  regulatory 
flexibility  analysis  has  been  reduced 
because  the  scope  of  the  rule  was 
.  modified  to  reduce  the  categories  of 
information  covered  and  only  addresses 
safeguarding  requirements  that  cover 
the  unclassified  controlled  technical 
information  and  reporting  the 
compromise  of  unclassified  controlled 
technical  information.  The  final  rule  is 
drafted  with  the  aim  of  minimizing  the 
burden  of  compliance  on  contractors 
while  implementing  the  necessary 
safeguarding  requirements. 


This  final  rule  requires  information 
assurance  planning,  including  reporting 
of  information  compromise  for  DoD 
contractors  that  handle  DoD 
unclassified  controlled  technical 
information.  This  requirement  flows 
down  to  subcontracts.  DoD  believes  that 
most  information  passed  down  the 
supply  chain  will  not  require  special 
handling  and  recognizes  that  most  large 
contractors  handling  sensitive 
information  already  have  sophisticated 
information  assurance  programs  and  can 
take  credit  for  existing  controls  with 
minimal  additional  cost.  However,  most 
small  businesses  have  less  sophisticated 
programs  and  will  realize  costs  meeting 
the  additional  requirements. 

.  Based  on  figures  from  the  Defense 
Technical  Information  Center  it  is 
estimated  that  6,555  contractors  would 
be  handling  unclassified  controlled 
technical  information  and  therefore 
affected  by  this  rule.  Of  the  6,555 
contractors  it  is  estimated  that  less  than 
half  of  them  are  small  entities.  For  the 
affected  small  entities  a  reasonable  rule 
of  thumb  is  that  information  technology 
security  costs  are  approximately  0.5%  of 
total  revenues.  Because  there  are 
economies  of  scale  when  it  comes  to 
information  security,  larger  businesses 
generally  pay  only  a  fraction  of  that 
amount. 

V.  Paperwork  Reduction  Act 

The  rule  contains  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  chapter  35). 
OMB  has  cleared  this  information 
collection  under  OMB  Control  Number 
0704-0478,  titled:  Defense  Federal 
Acquisition  Regulation  Supplement; 
Safeguarding  Unclassified  Controlled 
Technical  Information. 

List  of  Subjects  in  48  CFR  Parts  204, 

212  and  252 

Government  procurement. 

Manuel  Quinones, 

Editor,  Defense  Acquisition  Regulations 
System. 

Therefore,  48  CFR  parts  204,  212,  and 
252  are  amended  as  follows: 

■  1.  The  authority  citation  for  48  CFR 
parts  204,  212,  and  252  continues  to 
read  as  follows: 

Authority:  41  U.S.C.  1303  and  48  CFR 
Chapter  1. 

PART  204— ADMINISTRATIVE 
MATTERS 

■  2.  Add  subpart  204.73  to  read  as 
follows: 


Subpart  204.73 — Safeguarding  Unclassified 
Controlled  Technical  Information 

Sec. 

204.7300  Scope.  • 

204.7301  Definitions. 

204.7302  Policy. 

204.7303  Contract  clause. 

Subpart  204.73 — Safeguarding 
Unclassified  Controlled  Technical 
Information 

204.7300  Scope. 

(a)  This  subpart  applies  to  contracts 
and  subcontracts  requiring  safeguarding 
of  unclassified  controlled  technical  ' 
information  resident  on  or  transiting 
through  contractor  unclassified 
information  systems. 

(b)  This  subpart  does  not  abrogate  any 
existing  contractor  physical,  personnel, 
or  general  administrative  security 
operations  governing  the  protection  of 
unclassified  DoD  information,  nor  does 
it  impact  requirements  of  the  National 
Industrial  Security  Program. 

204.7301  Definitions. 

As  used  in  this  subpart — 

Adequate  security  means  protective 
measures  that  are  commensurate  with 
the  consequences  and  probability  of 
loss,  misuse,  or  unauthorized  access  to, 
or  modification  of  information. 

Controlled  technical  information 
means  technical  information  with 
military  or  space  application  that  is 
subject  to  controls  on  the  access,  use, 
reproduction,  modification, 
performance,  display,  release, 
disclosure,  or  dissemination.  Controlled 
technical  information  is  to  be  marked 
with  one  of  the  distribution  statements 
B  through  F,  in  accordance  with  DoD 
Instruction  5230.24,  Distribution 
Statements  on  Technical  Documents. 
The  term  does  not  include  information 
that  is  lawfully  publicly  available 
without  restrictions. 

Cyber  incident  means  actions  taken 
through  the  use  of  computer  networks 
that  result  in  an  actual  or  potentially 
adverse  effect  on  an  information  system 
and/or  the  information  residing  therein. 

Technical  information  means 
technical  data  or  computer  software,  as 
those  terms  are  defined  in  the  clause  at 
DFARS  252.227-7013,  Rights  in 
Technical  Data — Non  Commercial 
Items,  regardless  of  whether  or  not  the 
clause  is  incorporated  in  this 
solicitation  or  contract.  Examples  of 
technical  information  include  research 
and  engineering  data,  engineering 
drawings,  and  associated  lists, 
specifications,  standards,  process 
sheets,  manuals,  technical  reports, 
technical  orders,  catalog-item 
identifications,  data  sets,  studies  and 
analyses  and  related  information,  and 
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computer  software  executable  code  and 
source  code. 

204.7302  Policy. 

(a)  HoD  and  its  contractors  and 
subcontractors  will  provide  adequate 
security  to  safeguard  unclassified 
controlled  technical  information  on 
their  unclassified  information  systems 
from  unauthorized  access  and 
disclosure. 

(b)  When  safeguarding  is  applied  to 
controlled  technical  information 
resident  on  or  transiting  contractor 
unclassified  information  systems — 

(1)  Contractors  must  report  to  DoD 
certain  cyber  incidents  that  affect 
unclassified  controlled  technical 
information  resident  on  or  transiting 
contractor  unclassified  information 
systems.  Detailed  reporting  criteria  and- 
requirements  are  set  forth  in  the  clause 
at  252.204-7012,  Safeguarding  of 
Unclassified  Controlled  Technical 
Information. 

(2)  A  cyber  incident  that  is  properly 
reported  by  the  contractor  shall  not,  by 
itself,  be  interpreted  under  this  clause  as 
evidence  that  the  contractor  has  failed 
to  provide  adequate  information 
safeguards  for  unclassified  controlled 
technical  information,  or  has  otherwise 
failed  to  meet  the  requirements  of  the 
clause  at  252.204-7012.  When  a  cyber 
incident  is  reported,  the  contracting 
officer  shall  consult  with  a  security 
manager  of  the  requiring  activity  prior 
to  assessing  contractor  compliance.  The 
contracting  officer  shall  consider  such 
cyber  incidents  in  the  context  of  an 
overall  assessment  of  the  contractor’s 
compliance  with  the  requirements  of  the 
clause  at  252.204-7012. 

204.7303  Contract  clause. 

Use  the  clause  at  252.204-7012, 
Safeguarding  of  Unclassified  Controlled 
Technical  Information,  in  all 
solicitations  and  contracts,  including 
solicitations  and  contracts  using  FAR 
part  12  procedures  for  the  acquisition  of 
commercial  items. 

PART  212— ACQUISITION  OF 
COMMERCIAL  ITEMS 

■  3.  Section  212.301  is  amended  by — 

■  a.  Redesignating  paragraphs  (f)(vi) 
through  (Ixvii)  as  (vii)  through  (Ixviii); 
and 

■  b.  Adding  new  paragraph  (f)(vi)  to 
read  as  follows; 

212.301  Solicitation  provisions  and 
contract  clauses  for  the  acquisition  of 
commercial  items. 

(f)‘  *  * 

(vi)  Use  the  clause  at  252.204-7012, 
Safeguarding  of  Unclassified  Controlled 


Technical  Information,  as  prescribed  in 
204.7303. 

■k  It  It  it  It  • 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

■  4.  Add  section  252.204-7012  to  read 
as  follows: 

252.204-7012  Safeguarding  of 
unclassified  controlled  technical 
information. 

As  prescribed  in  204.7303,  use  the 
following  clause:  SAFEGUARDING  OF 
UNCLASSIFIED  CONTROLLED 
TECHNICAL  INFORMATION  (NOV 
2013) 

(a)  Definitions.  As  used  in  this 
clause — 

Adequate  security  means  protective 
measures  that  are  commensurate  with 
the  consequences  and  probability  of 
loss,  misuse,  or  unauthorized  access  to, 
or  modification  of  information. 

Attribution  information  means 
information  that  identifies  the 
Contractor,  whether  directly  or 
indirectly,  by  the  grouping  of 
information  that  can  be  traced  back  to 
the  Contractor  (e.g.,  program  description 
or  facility  locations). 

Compromise  means  disclosure  of 
information  to  unauthorized  persons,  or 
a  violation  of  the  security  policy  of  a 
system,  in  which  unauthorized 
intentional  or  unintentional  disclosure, 
modification,  destruction,  or  loss  of  an 
object,  or  the  copying  of  information  to 
unauthorized  media  may  have  occurred. 

Contractor  information  system  means 
an  information  system  belonging  to,  or 
operated  by  or  for,  the  Contractor. 

Controlled  technical  information 
means  technical  information  with 
military  or  space  application  that  is 
subject  to  controls  on  the  access,  use, 
reproduction,  modification, 
performance,  display,  release, 
disclosure,  or  dissemination.  Controlled 
technical  information  is  to  be  marked 
with  one  of  the  distribution  statements 
B-through-F,  in  accordance  with  DoD 
Instruction  5230.24,  Distribution 
Statements  on  Technical  Documents. 

The  term  does  not  include  information  - 
that  is  lawfully  publicly  available 
without  restrictions. 

Cyber  incident  means  actions  taken 
through  the  use  of  computer  networks 
that  result  in  an  actual  or  potentially 
adverse  effect  on  an  information  system 
and/or  the  information  residing  therein. 

Exfiltration  means  any  unauthorized 
release  of  data  firom  within  an 
information  system.  This  includes 
copying  the  data*  through  covert  network 
channels  or  the  copying  of  data  to 
unauthorized  medi^. 


Media  means  physical  devices  or 
writing  surfaces  including,  but  is  not 
limited  to,  magnetic  tapes,  optical  disks’, 
magnetic  disks,  large-scale  integration 
memory  chips,  and  printouts  onto 
which  information  is  recorded,  stored, 
or  printed  within  an  information 
system. 

Technical  information  means 
technical  data  or  computer  software,  as 
those  terms  are  defined  in  the  clause  at 
DFARS  252.227-7013,  Rights  in 
Technical  Data — Non  Commercial 
Items,  regardless  of  whether  or  not  the 
clause  is  incorp'orated  in  this 
solicitation  or  contract.  Examples  of 
technical  information  include  research 
and  engineering  data,  engineering 
I  drawings,  and  associated  lists, 
specifications,  standards,  process 
sheets,  manuals,  technical  reports, 
technical  orders,  catalog-item 
identifications,  data  sets,  studies  and 
analyses  and  related  information,  and 
computer  software  executable  code  and 
source  code. 

(b)  Safeguarding  requirements  and 
procedures  for  unclassified  controlled 
technical  information.  The  Contractor 
shall  provide  adequate  security  to 
safeguard  unclassified  controlled 
technical  information  from  compromise. 
To  provide  adequate  security,  the 
Contractor  shall — 

(1)  Implement  information  systems 
security  in  its  project,  enterprise,  or 
company-wide  unclassified  information 
technology  system(s)  that  may  Jhave 
unclassified  controlled  technical 
information  resident  on  or  transiting 
through  them.  The  information  systems 
security  program  shall  implement,  at  a 
minimum — 

(1)  The  specified  National  Institute  of 
Standards  and  Technology  (NIST) 
Special  Publication  (SP)  800—53  security 
controls  identified  in  the  following 
table;  or 

(ii)  If  a  NIST  control  is  not 
implemented,  the  Contractor  shall 
submit  to  the  Contracting  Officer  a 
written  explanation  of  how — 

(A)  The  required  security  control 
identified  in  the  following  table  is  not 
applicable;  or 

(B)  An  alternative  control  or 
protective  measure  is  used  to  achieve 
equivalent  protection.  , 

(2)  Apply  other  information  systems 
security  requirements  when  the 
Contractor  reasonably  determines  that 
information  systems  security  measures, 
in  addition  to  those  identified  in 
paragraph  (b)(1)  of  this  clause,  may  be 
required  to  provide  adequate  security  in 
a  dynamic  environment  based  on  an 
assessed  risk  or  vulnerability. 
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Table  1 — Minimum  Security  Controls 
for  Safeguarding 

Minimum  required  security  controls 
for  unclassified  controlled  technical 


information  requiring  safeguarding  in 
accordance  with  paragraph  (d)  of  diis 
clause.  (A  description  of  the  security 
controls  is  in  the  NIST  SP  800—53, 
“Security  and  Privacy  Controls  for 


Federal  Information  Systems  and 
Organizations”  {http://csrc.nist.gov/ 
publications/PubsSPs.html).) 
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Legend: 

AC:  Access  Control 

AT:  Awareness  and  Training  MP: 

AU:  Auditing  and  Accountability 

CM:  Configiiration  Management 

CP:  Contingency  Planning 

LA:  Identification  and  Authentication 

IR:  Incident  Response 

MA:  Maintenance 

MP:  Media  Protection 

PE:  Physical  &  Environmental 

Protection 

PM:  Program  Management 

RA:  Risk  Assessment 

SC:  System  &  Communications 

Protection 

SI:  System  &  Information  Integrity 

(c)  Other  requirements.  This  clause 
does  not  relieve  the  Contractor  of  the 
requirements  specified  by  applicable 
statutes  or  other  Federal  and  DoD 
safeguarding  requirements  for 
Controlled  Unclassified  Information  as 
established  by  Executive  Order  13556, 
as  well  as  regulations  and  guidance 
established  pursuant  thereto. 

(d)  Cyber  incident  and  compromise 
reporting. 

(1)  Reporting  requirement.  The 
Contractor  shall  report  as  much  of  the 
following  information  as  can  be 
obtmned  to  the  Department  of  Defense 
via  [http://dibnet.dod.mil/)  within  72 
hours  of  discovery  of  any  cyber 
incident,  as  described  in  paragraph 
(d)(2)  of  this  clause,  that  affects 
unclassified  controlled  technical 
information  resident  on  or  transiting 
through  the  Contractor’s  unclassified 
information  systems: 

(i)  Data  Universal  Numbering  System 
(DUNS). 

(ii)  Contract  numbers  affected  unless 
all  contracts  by  the  company  are 
affected. 

(iii)  Facility  CAGE  code  if  the  location 
of  the  event  is  different  than  the  prime 
Contractor  location. 

(iv)  Point  of  contact  if  different  than 
the  POC  recorded  in  the  System  for 
Award  Management  (address,  position, 
telephone,  email). 

(v)  Contracting  Officer  point  of 
contact  (address,  position,  telephone, 
email). 

(vi)  Contract  clearance  level. 

(vii)  Name  of  subcontractor  and  CAGE 
code  if  this  was  an  incident  on  a 
subcontractor  network. 

(viii)  DoD  programs,  platforms  or 
systems  involved. 

(ix)  Location!^  of  compromise. 

(x)  Date  incident  discovered. 

(xi)  Type  of  compromise  (e.g., 
unauthorized  access,  inadvertent 
release,  other). 

(xii)  Description  of  technical 
information  compromised. 


(xiii)  Any  additional  information 
relevant  to  the  information  compromise. 

(2)  Reportable  cyber  incidents. 
Reportable  cyber  incidents  include  the 
following: 

(i)  A  cyber  incident  involving  possible 
exfiltration,  manipulation,  or  other  loss 
or  compromise  of  any  unclassified 
controlled  technical  information 
resident  on  or  transiting  tlnough 
Gontractor’s,  or  its  subcontractors’, 
unclassified  information  systems. 

(ii)  Any  other  activities  not  included 
in  paragraph  (d)(2)(i)  of  this  clause  that 
allow  unauthorized  access  to  the 
Contractor’s  unclassified  information 
system  on  wHich  unclassified  controlled 
technical  information  is  resident  on  or 
transiting. 

(3)  Other  reporting  requirements.  This 
reporting  in  no  way  abrogates  the 
Contractor’s  responsibility  for 
additional  safeguarding  and  cyber 
incident  reporting  requirements 
pertaining  to  its  unclassified 
information  systems  under  other  clauses 
that  may  apply  to  its  contract,  or  as  a 
result  of  other  U.S,  Government 
legislative  and  regulatory  requirements 
that  may  apply  (e.g.,  as  cited  in 
paragraph  (c)  of  this  clause). 

(4)  Contractor  actions  to  support  DoD 
damage  assessment.  In  response  to  the 
reported  cyber  incident,  the  Contractor 
shall— 

(i)  Conduct  further  review  of  its 
unclassified  network  for  evidence  of 
compromise  resulting  from  a  cyber 
incident  to  include,  but  is  not  limited 
to,  identifying  compromised  computers, 
servers,  specific  data  and  users 
accounts.  This  includes  analyzing 
information  systems  that  were  part  of 
the  compromise,  as  well  as  other 
information  systems  on  the  network  that 
were  accessed  as  a  result  of  the 
compromise; 

(ii)  Review  the  data  accessed  during 
the  cyber  incident  to  identify  specific 
unclassified  controlled  technical 
information  associated  with  DoD 
programs,  systems  or  contracts, 
including  military  programs,  systems 
and  technology;  and 

(iii)  Preserve  and  protect  images  of 
known  affected  information  systems  and 
all  relevant  monitoring/packet  capture 
data  for  at  least  90  days  firom  the  cyber 
incident  to  allow  DoD  to  request 
information  or  decline  interest. 

(5)  DoD  damage  assessment  activities. 
If  DoD  elects  to  conduct  a  damage 
assessment,  the  Contracting  Officer  will 
request  that  the  Contractor  point  of 
contact  identified  in  the  incident  report 
at  (d)(1)  of  this  clause  provide  all  of  the 
damage  assessment  information 
gathered  in  accordance  with  paragraph 
(d)(4)  of  this  clause.  The  Contractor 


shall  comply  with  damage  assessment 
information  requests.  The  requirement 
to  share  files  and  images  exists  unless 
there  are  legal  restrictions  that  limit  a 
company’s  ability  to  $hare  digital  media. 
The  Contractor  shall  inform  the 
Contracting  Officer  of  the  source, 
nature,  and  prescription  of  such 
limitations  and  the  authority 
responsible. 

(e)  Protection  of  reported  information. 
Except  to  the  extent  that  such 
information  is  lawfully  publicly 
available  without  restrictions,  the 
Government  will  protect  information 
reported  or  otherwise  provided  to  DoD 
under  this  clause  in  accordance  with 
applicable  statutes,  regulations,  and 
policies.  The  Contractor  shall  identify 
and  mark  attribution  information 
reported  or  otherwise  provided  to  the 
DoD.  The  Government  may  use 
information,  including  attribution 
information  and  disclose  it  only  to 
authorized  persons  for  purposes  and  - 
activities  consistent  with  this  clause. 

(f)  Nothing  in  this  clause  limits  the 
Government’s  ability  to  conduct  law 
enforcement  or  counterintelligence  • 
activities,  or  other  lawful  activities  in 
the  interest  of  homeland  security  and 
national  secvirity.  The  results  of  the 
activities  described  in  this  clause  may 
be  used  to  support  cui  investigation  and 
prosecution  of  any  person  or  entity, 
including  those  attempting  to  infiltrate 
or  compromise  information  ofi  a 
contractor  information  system  in 
violation  of  any  statute. 

(g)  Subcontracts.  The  Contractor  shall 
include  the  substance  of  this  clause, 
including  this  paragraph  (g),  in  all 
subcontracts,  including  subcontracts  for 
commercial  items. 

(End  of  clause) 

[FR  Doc.  2013-27313  Filed  11-15-13;  8:45  am] 
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Regulation  Supplement:  Removal  of 
DFARS  Coverage  on  Contractors 
Performing  Private  Security  Functions 
(DFARS  Case  2013-D037) 

AGENCY:  Defense  Acquisition 
Regulations  System,  Department  of 
Defense  (DoD). 

ACTION:  Final  rule.  * 
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SUMMARY:  DoD  is  issuing  a  final  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  remove  coverage  on 
contractors  performing  private  security 
functions  that  is  now  covered  in  the 
FAR.  • 

DATES:  Effective  November  18,  2013. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Meredith  Murphy,  telephone  571-372- 
6098. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

DoD  implemented  section  862  of  the 
National  Defense  Authorization  Act 
(NDAA)  for  Fiscal  Year  (FY)  2008  (Pub. 
L.  110-181),  as  amended  by  section  853 
of  the  NDAA  for  FY  2009  (Pub.  L.  110- 
417)  and  sections  831  and  832  of  the 
NDAA  for  FY  2011  (Pub.  L.  111-383),  at 
DFARS  section  225.370  and  the  clause 
at  252.225-7039,  both  entitled 
“Contractors  Performing  Private 
Security  Functions.”  The  DFARS 
interim  rule  was  published  at  76  FR 
52133,  effective  August  19,  2011,  and 
the  final  rule  was  published  at  77  FR 
35883  on  June  15,  2012. 

These  same  statutory  provisions  were 
subsequently  implemented  in  the  FAR 
at  25.302  and  52.225-26,  both  entitled 
“Contractors  Performing  Private 
Security  Functions  Outside  the  United 
States,”  in  FAC  2005-067,  issued  June 
21,  2013.  The  FAR  changes  regarding 
private  security  contractors  were 
effective  on  July  22,  2013  (see  78  FR 
37670).  Therefore,  there  is  no  need  to 
retain  the  duplicative  DFARS  coverage 
applicable  solely  to  DoD. 

This  final  rule  removes  DFARS 
225.370  and  the  clause  at  252.225-7039, 
effective  upon  publication.  In  all 
applicable  cases  (see  FAR  25.302-3, 
Applicability),  the  FAR  shall  be  used. 

n.  Publication  of  This  Final  Rule  for 
Public  Conunent  Is  Not  Required  by 
Statute 

“Publication  of  proposed 
regulations”,  41  U.S.C.  1707,  is  the 
statute  which  applies  to  the  publication 
of  the  Federal  Acquisition  Regulation. 
Paragraph  (a)(1)  of  the  statute  requires 
that  a  procurement  policy,  regulation. 


procedure  or  form  (including  an 
amendment  or  modification  thereof) 
must  be  published  for  public  conunent 
if  it  relates  to  the  expenditure  of 
appropriated  funds,  and  has  either  a 
significant  effect  beyond  the  internal 
operating  procedures  of  the  agency 
issuing  the  policy,  regulation,  procedure 
or  form,  or  has  a  significant  cost  or 
•  administrative  impact  on  contractors  or 
offerors.  This  final  rule  is  not  required 
to  be  published  for  public  comment 
because  DFARS  225.370  and  the  clause 
at  252.225-7039  are  duplicative  of  the 
FAR.  Using  the  FAR  clause  instead  of 
the  DFARS  clause  should,  in  effect,  be 
transparent  to  contractors  because  the 
requirements  are  the  same  for  both 
clauses. 

m.  Executive  Orders  12866  and  13563 

Executive  Orders  (E.O.s)  12866  and 
13563  direct  agencies  to  assess  all  costs 
and  benefits  of  available  regulatory 
alternatives  and,  if  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
.environmental,  public  health  and  safety 
effects,  distributive  impacts,  and 
equity).  E.O.  13563  emphasizes  the 
importance  of  quantifying  both  costs 
and  benefits,  of  reducing  costs,  of 
harmonizing  rules,  and  of  promoting 
flexibility.  This  is  not  a  significant 
regulatory  action  and,  therefore,  was  not 
subject  to  review  under  section  6(b)  of 
E.O.  12866,  Regulatory  Planning  and 
Review,  dated  September  30, 1993.  This 
rule  is  not  a  major  rule  under  5  U.S.C. 
804. 

rv.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  does 
not  apply  to  this  rule  because  this  final 
rule  does  not  constitute  a  significant 
DFARS  revision  within  the  meaning  of 
FAR  1.501-1  and  41  U.S.C.  1707  does 
not  require  publication  for  public 
comment. 

V.  Paperwork  Reduction  Act  \ 

This  rule  affects  the  information 
collection  requirements  in  the 
provisions  at  DFARS  225.370  and 

252.225-7039,  currently  approved 
imder  OMB  Control  Number  0704-0460, 


titled  Synchronized  Predeployment  and 
Operational  Tracker  (SPOT)  System,  in 
accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  chapter  35). 
The  information  collection  requirements 
associated  with  OMB  0704-0460  are 
broader  than  those  applicable  only  td 
private  security  contractors,  and  the 
majority  of  the  0704-0460  requirements 
(i.e.,  those  not  associated  with  private 
security  contractors)  will  continue  to 
apply  to  DoD  contractors  under  the 
clause  at  DFARS  252.225-7040.  The 
information  collection  requirements 
associated  with  contractor  employees 
performing  private  security  functions 
will  continue  to  apply  to  DoD  contracts 
in  accordance  with  the  clause  at  FAR 

52.225- 26  (which  cites  to  OMB  0704— 
0460).  The  information  collection 
requirements  for  private  security 
contractors  under  contracts  with  non- 
DoD  agencies  are  addressed  under  a 
separate  information  collection,  9000- 
0180.  There  is  no  net  impact  of  this  final 
rule  on  the  information  collection 
requirements  for  OMB  0704-0460. 

List  of  Subjects  in  48  CFR  Parts  225  and 
252 

Government  procurement. 

Manuel  Quinones, 

Editor,  Defense  Acquisition  Regulations 
System. 

Therefore,  48  CFR  parts  225  and  252 
are  amended  as  follows: 

■  1.  The  authority  citation  for  48  CFR 
parts  225  and  252  continues  to  read  as 
follows: 

Authority:  41  U.S.C.  1303  and  48  CFR 
Chapter  1. 

PART  225— FOREIGN  ACQUISITION 

225.370  [Removed] 

■  2.  Remove  section  225.370. 

252— SOLICITATION  PROVISIONS  AND 
CONTRACT  CLAUSES 

252.225- 7039  [Removed  and  Reserved] 

■  3.  Remove  and  reserve  section 

252.225- 7039. 

[FR  Doc.  2013-27314  Filed  11-15-13;  8:45  am] 
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